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Wak DEPARTMENT, 
Washington, October 30, 1901. 
Dear Str: Your reports upon the various questions of law arising 
during the military occupation of the islands ceded or yielded by Spain 
under the treaty of Paris, have been of such value to me in deciding 
the questions treated that I have determined to have them printed for 
the use of the officers concerned in the government of the islands. 
Will you please to prepare them for publication as soon as may be 
convenient ? 
Very truly yours, Exrav Root, 
Secretary of War. 
Hon. Cuaries E. Macoon, 
Law Officer, Division of Insular Affairs, 
War Department, Washington, D. C. 
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NOTE. 


In order to prevent misunderstanding, attention is directed to the fact that the 
reports of the law officer of the Division of Insular Affairs are not judicial decisions. 
The authority to declare the determination of the War Department as to the ques- 
tions discussed in said reports is retained and exercised by the Secretary of War. 
These reports were prepared for his use and information in arriving at such deter- 
mination and are now published by his direction. The writer sincerely hopes the 
publication may be of service to the constantly increasing number of persons whose 
interest is awakened or whose rights are involved in the propositions discussed. 

CHARLES E. MaGcoon, 
Law Oficer, Division of Inaular Affairs, 
War Department, Washington, D. (. 
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REPORTS ON THE LAW OF CIVIL GOVERNMENT IN TERRITORY 
SUBJECT TO MILITARY OCCUPATION BY THE MILITARY 
FORCES OF THE UNITED STATES. 


[Case No. 1102, Division of Insulag Affairs, Submitted October 19, 1899.) 


THE POWERS, FUNCTIONS, AND DUTIES OF THE MILITARY 
GOVERNMENTS MAINTAINED BY THE UNITED STATES IN THE 
ISLANDS LATELY CEDED AND RELINQUISHED BY THE GOVERN- 
MENT OF SPAIN." ; 


I. 


Military governments, resulting from military occupation, are in- 
tended to perform two services: (1) Promote the military operations 
of the occupying army; (2) preserve the safety of society. (Ex parte 
Milligan, 4 Wall., 127.) 

The governments now being maintained by the United States in 
said islands were instituted during a war, by the exercise of an 
undoubted belligerent right in discharge of a national obligation im- 
posed by international law, namely, an invader having overthrown 
the existing government must provide another one. The Brussels 
Project of an International Decl:.ration concerning the Laws and 
Customs of War, recites: 

Art. 2. The authority of the legal power, being suspended, and having actually 
parsed into the hands of the occupier, he shall take every step in his power to re- 
establish and secure, as far as possible, public safety and social order. 

(See also sec. 43. Recommendations of Institute of International Law, Oxford 
Session, 1880.) . 

Lieber’s Instructions for the Government of Armies of the United 
States in the Field (G. O. 100, A. G. O., 1863) provides as follows: 

1. A place, district or country occupied by an enemy stands, in consequence of the 
occupation, under the martial law of the invading or occupying army. * * * 
Martial Jaw is the immediate and direct effect and consequence of occupation or 
conquest. * * * 

2. Martial law does not cease during the hostile oceupation, except by special proc- 
lamation, ordered by the commander in chief, or by special mention in the treaty of 
peace concluding the war, when the occupation of a place or territory continues 
beyond the conclusion of peace as one of the conditions of the same. * * * 





"See General Order 101, A. (i. O., series 1898. 
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4. Martial law is simply military anthority exercised in 
and usages of war. * 

6. All civil and penal law shall continue to take its usual cou 
places and territories under martial law, unless interrupted or 
the oceupying military power; butall the functions of the hostile g — 
lative, executive, or administrative—whether of a general, provincial, or lo 
acter, vease under martial law, or continue only with the sanction, or if d 


essary, the participation of the occupier or invader. 
14. Military necessity, as understood by modern civilized nations, c 


necessity of those measures which are indispensable for securing the ends : 
and which are lawful according to the modern law and usages of war, 

That the military authorities of the United States are not 
by the Constitution or institutions of our Government from 
ing governments under requisite conditions, has been j 
mined by our Supreme Court. (Cross et al. 7. Harrison, 
164, 193; Leitensdorfer v. Webb, 20 How., 176, 177.) : 

As to the government established in California, the court say? 

The government, of which Colonel Mason was the executive, has its origin in the 
lawful exercise of a belligerent right over a conquered territory. It had been insti- 


tuted during the war by the command of the President of the United States. (16 
How., 193.) 

As to the government instituted in New Mexico, the court say: 

Upon the acquisition, in the year 1846, by the arms of the United States of the 
Territory of New Mexico, the civil government of this Territory having been over- 
thrown, the officer, General Kearney, holding possession for the United States in 
virtue of the power of conquest and occupancy, and in obedience to the duty of main- 
taining the security of the inhabitants in their persons and property, ordained, under 
the sanction and authority of the United States, a provisional government for the 
acquired country, (20 How., 176, 177.) 


Military government is the dominion exercised by a belligerent power _ 
over invaded territory and the inhabitants thereof. Such a govern- 
ment performs its functions and discharges its obligations by what is 
known as martial law. 

Chief Justice Chase deapaiten military government as a form of 
military jurisdiction— 
to be exercised in time of foreign war without the boundaries of the United States, - 
or in time of rebellion and civil war within States or districts oecupied by rebels 
treated as belligerents. (Ex parte Milligan, 4 Wall,, 141.) 

In this case Chief Justice Chase defined martial law as an authority 
called into action, when public necessity required it, in a locality or 
district, not of an enemy’s country, but of the United States, and 
“maintaining adhesion to the National Government.” (4 Wall., 142.) 

Tt will be seen that a military government takes the place of a sus- 
pended or destroyed sovereignty, while martial law or, more properly, 
martial rule, takes the place of certain governmental agencies 
for the time being are unable to cope with existing: nese ( 
locality which remains subject to the sovereignty. 





18 


The occasion of military government is the expulsion of the sover- 
eignty theretofore existing, which is usually accomplished by a 
successful military invasion. 

The occasion of martial rule is simply public exigency which may 
arise in time of war or peace. 

A military government, since it takes the place of a deposed sover- 
eignty, of necessity continues until a permanent sovereignty is again 
established in the territory. Martial rule ceases when the district is 
sufficiently tranquil to permit the ordinary agencies of government to 
cope with existing conditions. 

The power of such government, in time of war, is a large and 
extraordinary one, being subject only to such conditions and _restric- 
tions as the laws of war impose upon it. 

As was said by the United States Supreme Court, such governing 
authority— 
may do anything necessary to strengthen itself and weaken the enemy. There is no 
limit to the powers that may be exerted in such cases save those which are found in 
the laws and usages of war. * * * In such cases the laws of war take the place 


of the Constitution and laws of the United States as applied in time of peace. (New 
Orleans r. Steamship Co., 20 Wall., 394.) 


Commenting on this view of the law, the Texas supreme court say: 


This language, strong as it may seem, asserts a rule of international law, recognized 
as applicable during a state of war. (Daniel r. Hutcheson, 86 Texas, 61.) 
_ That the power is measured and restricted only by the laws of war, 

see Sargeant on the Const., 330; 1 Kent’s Com., 306; Flanders Expos. 
of Const., 169, 184; Little 7. Barreme, 2 Cranch, 170; State v. Fair- 
field, 13 Ohio St., 377. 

In ancient times governments of this character were administered 
according to the accepted doctrine, ‘‘The will of the conqueror is the 
law of the conquered.” This doctrine is still recognized as a law of 
nations, but has been so modified by modern usage as to deprive it of 
its terrors. 


When an army engaged in actual warfare drives out or destroys the 
former sovereignty of a country, the laws created by that sovereignty 
and dependent upon that sovereignty pass away with it. There also 
passes away the obligation of the inhabitants, theretofore owing allegi- 
ance to the deposed sovereignty, to obey the will of said sovereign— 
i. e., its laws. 

Thereupon the necessity exists out of which arises martial rule. 
Martial rule, as exercised in any country by the commander of an 
invading army, is an element of the jus belli. It is incidental toa 
state of war and appertains to the law of nations. The commander of 
the occupying army rules the territory within his military jurisdiction, 
as necessity demands and prudence dictates, restrained by international 
law and obligations, the usages and laws of war, and the orders of his 
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superior officers of the government he serves and repre 
sard’s Parliamentary Debates, 3d series, vol. 95, p. 
Gen., vol. 8, p. 869; Regulations for U.S. Army, Art. 

The inhabitants are not released from the various ob! 
owe each other and to the community. These are quite 
ent of their allegiance to the deposed sovereignty. These a 
tions must be discharged, and therefore the municipal laws: 
country—the laws regulating the relations between individuals- 
continued in force. Originally this was considered an act of g 
the part of the conqueror; but the practice is now so well est: y 
among civilized nations as to make it one of the “laws and ngs 
of war.” 

Although said laws continue in foreo, the authority of the officials 
who administered the laws under the previous sovereignty ceases, as 
of course, upon the assumption of control by the military forees of 
the invader. The further exercise of power by said officials is to be 
considered as by and with the authority of the military foree main- 
taining the occupation. 

Lieber’s Instruetions for the Government of Armies of the United 
States in the Field (sec. 1, par. 6), lays down the rule as follows: 

All civil and penal law shall continue to take its usual course in the enemy's 
places and territories under martial law (military government) unless 
or stopped by order of the occupying military power; but all the functions of the 
hostile government—legislative, executive, or administrative—whether af a general, provin- 
cial, or local character, cease under martial law, or continue only with the sanction, 
or if deemed necessary, the participation of the occupier or invader. 

Military government—that is, the udministration of the affairs of 
civil government exercised by a belligerent in territory of an enemy 
oceupied by him—is not considered in modern times as doing away with 
all laws and substituting therefor the will of a military commander. 
Such government is considered as a new means or instrument for the 
execution of such laws, natural and enacted, international and domestic, 
as are necessary to preserve the peace and order of the community, 
protect rights, and promote the war to which it is an incident. 

Under any government, if for any reason the usual and ordinary 
means of enforcing the laws and accomplishing the purposes of goy- 
ernment are found inadequate to meet an existing emergency, resort 
may be had to martial rule in order to enforce the law and accomplish 
the purposes of government. Martial rule is intended to effectuate 
some law, not to abrogate all law. To illustrate: Private property 
may be taken or injured for public purposes. Ordinarily this is aecom- 
plished by the slow process of condemnation. Under martial rule the 
process is accelerated, If the necessity apparently exists, as in the 
presence of a conflagration, a building may be summarily d 
or trespass committed without liability. Again, 2 man’s life may be 
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taken if he is guilty of treason. Under the ordinary administration 
of the law the most notoriously guilty individual, captured red-handed, 
must be proceeded against by the slow process of the court. Under 
martial rule he is incontinently executed. It is the procedure which 
is dispensed with, not the law. 

While a military government continues as an instrument of warfare, 
used to promote the objects of the invasion by weakening the enemy 
or strengthening the invader, its powers are practically boundless. 

In New Orleans v. Steamship Company (20 Wall., 387, 394) the 
court say: : 

In such cases the conquering power has a right to displace the preexisting author- 
ity and to assume to such an extent as it may deem proper the exercise by itself of 
all the powers and functions of government. It may appoint all the necessary 
officers and clothe them with designated powers, larger or smaller, according to its 
pleasure. It may prescribe the revenues to be paid and apply them to its own use 
or otherwise. It may do anything necessary to strengthen itself and weaken the enemy. 


There is no limit to the powers that may be exercised in such cases, save those which 
are found in the laws and usages of war. 


But when the war is ended and the military government ceases to 
be an instrument to promote actual warfare and devotes itself simply 
to civil affairs instead of military affairs, limitations at once attach. 
The reason for this rule is derived from the established doctrine that 
military government or martial rule is the creature of necessity, and 
its acts must be justified by necessity—real or apparent. (See The 
Justification of Martial Law, by G. Norman Lieber, Judge-Advocate- 
General, U.S. A., War Dept. Doc. No. 79.) 

In Ex Parte Milligan (4 Wall., p. 2), the majority of the court held 
as follows (127): 


It follows, from what has been said on this subject, that there are occasions when 
martial rule can be properly applied. If, in foreign invasion or civil war, * * * 
on the theater of active military operations, where war really prevails, there is a 
necessity to furnish a substitute for the civil authority, thus overthrown, to preserve 
the safety of the army and society, and as no power is left but the military, it is 
allowed to govern by martial rule until the laws can have their free course. As 
necessity creates the rule, so it limits its duration; * * * And go in the case of a 
foreign invasion martial rule may become a necessity in one state when, in another, 
it would be mere lawless violence. 


In Raymond v. Thomas (91 U. 8., 712) the court held void an order 
of General Canby issued May 28, 1868, whereby he undertook to annul 
the decree of a court of chancery in South Carolina. The court say: 


It was an arbitrary stretch of authority needful to no good end that can be imagined. 
Whether Congress could have conferred the power to do such an act is a question 
we are not called upon to consider. It is an unbending rule of law, that the exer- 
cise of military power where the rights of the citizens are concerned shall never be 
pashed beyond what the exigency requires. Citing Mitchell r. Harmony, 13 How., 
115; Worden v. Bailey, 4 Taunt., 67; Fabrigas v. Moysten, 1 Cowp., 161. 
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Il. 


THE TREATY OF PEACE BEING ENTERED INTO AND DCL 
MILITARY GOVERNMENTS LAWFULLY CONTINUE TO EXERCISE 
IN CIVIL AFFAIRS ! 


The military governments under consideration were establish 
deal with conditions resulting from successful invasion. As ai 












functions of civil government had been deprived of the 
theretofore exercised as the representatives of that sov 
Everywhere and at all times government of some kind is a ne 
and this necessity justifies and requires the continuance of the 
government until there is established in said islands a civil govern- 
ment which comports with the interests and inclinations of the domi-_ 
nant power. 

This question arose in the United States upon the exchange oe 
fications of the treaty of peace with Mexico in 1848, 
continued existence of the military governments established pede 
United States in New Mexico and Upper California, President Polk 
said: 

The only government which remained was that established by the military anthor- 
ity during the war. Regarding this to be a de facto government, and that by the 
presumed consent of the inhabitants it might be continued temporarily, they were 
advised to conform and submit to it for the short intervening period before 


would again assemble and could legislate upon the subject. (Message to Cong. Dec. 
5, 1848; see Messages and Papers of the Presidents, vol. 4, p. 638). 


With reference to the same matter, Mr. James Buchanan, at that 
time Secretary of State, said: 


The termination of the war left an existing government, a government de facto in 
full operation, and this will continue with the presumed consent of the people until 
Congress shall provide for them a Territorial government. Thegreat law of necessity 
justifies this conclusion. The consent of the people is irresistibly inferred from the 
fact that no civilized community could possibly desire to abrogate an existing gov. 
ernment when the alternative presented would be to place themselves in a state of 
anarchy, beyond the protection of all laws, and reduce them to the unhappy neces- 
sity of submitting to the dominion of the strongest. (See Ex. Documents, 2d sess. 
30th Cong., Doc. No. 1, p. 48). 


The continuance of the military government over California after 
peace was declared was considered by the Supreme Court of the 
United States in Cross y. Harrison (16 How., 164), and therein the 
court say (pp. 195, 194): 

It was the government when the Territory was ceded as a conquest, and it did not 
cease as a matter of course or as a necessary consequence of the restoration of peace. 
The President might have dissolved it by withdrawing the army and navy officers 


who administered it, but he did not do so. Congress could have put an end to it, _ 
but that was not done. The right inference from the inaction of both is that it was 
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meant to be continued until it had been legislatively changed. No presumption of 
a contrary intention can be made. Whatever may have been the causes of delay, it 
must be presumed that the delay was consistent with the true policy of the Gov- 
ernment: and the more so, as it was continued until the people of the Territory met 
in convention to form a State government, which was subsequently recognized by 
Congress under its power to admit new States into the Union. 

That military government may legally continue in bello cessante 
equally zn slagrante bello was the substance of the holding in Lamar v. 
Brown, 92 U. S., 187, 193, et seq. (See also Leitensdorfer v. Webb, 
20 How., 176; Dow v. Johnson, 100 U. S., 168; Texas x. White, 7 
Wall., 700; The Grapeshot, 9 Wall., 132; Burke 7. Miltenburger, 19 
Wall., 524; Lewis v. Cocks, 23 Wall., 469; Mechanics’ Bank v. Union 
Bank, 22 Wall., 276; Pennywitt v. Eaton, 15 Wall., 382.) 

The course pursued by the Congress of the United States at the 
close of the civil war establishes the acceptance by Congress and this 
nation of the doctrine that military government may continue after 
the cessation of hostilities and until the purposes for which the war 
was entered upon, or rendered obvious by the war, are accomplished. 

As regards private rights the civil war ended August 20, 1866. 
(McKee v. Rains, 10 Wall., 22; United States v. Anderson, 9 Wall., 
561; McElrath v. United States, 102 U. S., 426.) 

As regards public matters there were two proclamations made by 
the President declaring that the war had closed—one issued April 2, 
1866 (14 Stat. L., 811), embracing all the late rebellious States except- 
ing Texas, and the other issued August 20, 1866 (14 Stat. L., 814), 
embracing Texas. P 

The Executive undertook to place the States which had engaged in 
the rebellion on a footing of equality with the other States of the 
Union. Congress antagonized this position and passed what are known 
as the ‘reconstruction acts.” (14 Stat. L., 428; 15 Stat. L., 14.) 
These acts provided for military government possessing sovereign 
powers to be exercised by martial rule in the several States mentioned. 
For this purpose said act required: 

That said rebel States shall be divided into military districts and made subject to 
the military authority of the United States. (14 Stat. L., 428.) 

The powers given to the district commanders were as follows (sec. 
3, chap. 30, 14 Stat. L., 428): 

Sec. 3. And be it further enacted, That it shall be the duty of each officer assigned 
as aforesaid to protect all persons in their rights of person and property, to suppress 
insurrection, disorder, and violence, and to punish, or cause to be punished, all dis- 
turbers of the public peace, and criminals; and to this end he may allow local civil 
tribunals to take jurisdiction of and to try offenders, or when in his judgment it 
may be necessary for the trial of offenders he shall have power to organize military 
commissions or tribunals for that purpose, and all interference under color of State 


authority with the exercise of military authority under this act shall be null and 
void. 
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Tie reason fos anol gorersmniel wel Ase by the 
follows; 


Whereas no legal State governments or adequate protecti 
exist in the rebel States of [naming them]; and whereas it f 


The Supreme Court refused to interfere with the enf rent 
said reconstruction acts or the exercise of the authority conf 
thereby. (State of Mississippi v. Johnson, 4 Wall., 475; St 
Georgia ». Stanton, 6 Wall., 50; Handlin », Wickliffe, 12 Wa 
White v. Hart, 13 Wall., 646.) 

The court held that this legislation was political in charac 
therefore outside the jurisdiction of the judicial department; 
creating such legislation Congress exercised certain of the so 
powers of the nation which exist, but are reserved to the pe 
the Constitution. No one ever claimed that the government created 
by this legislation was that provided for by the Constitution of the 
United States for the States of the Union. It found its legal justifiea- 
tion in being an exercise of the inherent right of national sovereignty 
to adequately deal with a national emergency. 

The situation then existing is thus described by Birkhimer: 

But it was also true that the civil governments in the late insurrectionary States — 
were inimical to the Union; that society there was in a dangerously disordered con- 
dition; that deep-seated enmity was at this period entertained by the leading 
toward important principles of governmental policy which those who had sayed ' 
Union had resolyed should be incorporated into the Constitution. (Fourteenth 
amendment.) Technically it might be termed “time of peace,” but in reality it was 
far different, as that phrase is generally understood. (Military Government and Mar- 
tial Law, 1 ed., p. 388.) 

In Texas the military government installed under the reconstruction 
acts continued until April 16,1870. Prior to the passage of the recon- 
struction acts in 1867 the people of Texas called a constitutional con- 
vention, which convened on February 7, 1866, and so amended the 
constitution of the State as to meet the changed condition of affairs 
brought about by the result of the war and the fourteenth amendment 
to the Constitution of the United States. These amendments were 
ratified by the people. All officers provided for by the State consti- 
tution were elected and entered upon the discharge of their respective 
duties. The legislature met and passed laws and the State government 
was again administered by officers holding under the terms of the 
constitution; all the courts were held by judges elected as the consti- 
tution prescribed, and county and municipal officers selected in the 
‘same manner entered upon the discharge of their duties. But the 
reconstruction act of March 2, 1867, declared that no legal State Lhe | 
ernment existed in Texas, and prov ided further for the 
ernment of said State. The officers elected under the c 
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were removed from office and others appointed in their places. Among 
them the governor of the State, elected under the constitution as 
amended in 1866, was displaced and a provisional governor was 
appointed and held the office until September 30, 1869, when he 
resigned, and from that time until January 8, 1870, the executive 
duties were performed by an adjutant of the general in command, 
placed in charge of civil affairs. On April 16, 1870, by General Orders, 
No. 74, the military commander declared the State had resumed prac- 
tical relations to the General Government, and all the authority con- 
ferred upon him by the reconstruction laws was remitted to the civil 
authorities. 

In discussing this phase of military government, Pomeroy says: 

‘Military government” is the authority by which a commander governs a con- 
quered district when the local institutions have been overthrown and the local rul- 
ers displaced, and before Congress has had an opportunity to act under its power to 
dispose of captures or to govern territories. This authority in fact belongs to the 
President, and it assumes the war to be still raging and the final status of the con- 
quered province to be undetermined, so that the apparent exercise of civil functions 
iz really a measure of hostility. ‘*Martial law” is something very different. It 
acta, if at all, within the limits of the country, against civilians who have not openly 
enrolled themselves as belligerents among the forces of an invading or a rebellious 
enemy. (Pomeroy’s Constitutional Law (Bennett’s Third Ed.), par. 712, p. 595.) 


Birkhimer says (p. 290): 

The experience of the United States Government but adds to the evidence deriva- 
ble almost universally from the history of other nations that military government 
ceases at the pleasure of him who instituted it, upon such conditions as he elects to 
impose, and that ita termination is not in point of time coincident, either necessarily 
or generally, with the cessation of hostilities between the contending belligerente. 

It therefore appears that the continuance of military government in 
said islands after the exchange of ratitications of the treaty of peace 
with Spain is in harmony with the theory heretofore accepted and 
approved by the executive, legislative, and judicial branches of the 
Government of the United States. 


IIT. 


THE EFFECT OF THE TREATY OF PEACE UPON THE CHARACTER AND EXTENT 
OF THE AUTHORITY OF THE MILITARY GOVERNMENT IN PORTO RICO, CUBA, 
AND THE PHILIPPINE ARCHIPELAGO. 


The conditions existing in Porto Rico, Cuba, and the Philippine 
Archipelago are not identical, and therefore the several military gov- 
ernments thereof must be separately considered. 


PORTO RICO. 


Upon the ratifications of the treaty of peace being exchanged, the 
sovereignty and jurisdiction of the United States permanently attached 
to Porto Rico and the island became territory appertaining to the 
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United States. The United States is in 
island, and therefore the military government 

to occupy the place of the suspended or expelled 
and has become an instrument of the new 
the representative of sovereignty instead pepe 
tilities have ceased in Porto Rico, it follows that the 
ernment is not authorized to adopt measures seeking to p ) 
success of military operations nor to justify its action on that; 

As to Porto Rico the war has ended and the purposes of the 1 
operations therein have been accomplished, that is to say, a 
conquest has been effected and a peace secured. Therefore in 
island the United States is no longer a belligerent, and it follows | 
the existing government therein no longer exercises its powers by 
virtue of belligerent right. 

Regarding the provisional government maintained in California and — 
New Mexico after the treaty of peace with Mexico, President Polk 
said: 

Upon the exchange of ratifications of the treaty of peace with Mexico, the 
rary governments which had been established over New Mexico and 
* * * by virtue of the rights of war ceased to derive any obligatory force from 
that source of authority. (Message to Congress, December 5, 1848; see Ex, =< 
No. 1, p. 12, Thirtieth Congress, second session, ) 


James Buchanan, then the Secretary of State said: 


By the conclusion of the treaty of peace. the military government which was 
established over them, under the laws of war as recognized by the practice of all 
civilized nations, has ceased to derive its authority from this source of power. (Ibid., 
p. 48.) 


Halleck says: 


There can be no doubt that when the war ceases the inhabitants of the ceded ter- 
ritory cease to be governed by the code of war. Although the government of mili- 
tary occupation may continue, the rules of its authority are essentially changed. It 
no longer administers the laws of war, but those of peace. The governed are no 
longer subject to the severity of the code military, but are remitted to their rights, 
privileges, and immunities under the code civil. (Halleck's Int. Law, 3d ed., vol. 
2, chap. 34, par. 18, p. 487.) 

In time of war the military dominates all other branches of the Goy- 
ernment. During the time and in the locality of military operations 
of actual war the laws of peace are suspended and the most cherished 
rights of individuals and communities may be ignored or obliterated 
should the exigencies of the military situation actually or apparently 
require it, Such is the right of a nation in the presence of the perils 
of war. Such is the power conceded a belligerent by the established 
usage of nations. 

A treaty of peace being entered into, the perils of war pass away as 
does also the right of the military to exercise the undefinable, illimita- 

power of belligerency; the laws of peace are again operative; and 
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the rights of individuals and communities are again entitled to recog- 


_ nition and protection. 
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The difference in the extent of power when used by « military gov- 
emment for the purpose of promoting actual warfare and when used 
in time of peace for the administration of the affairs of peace is shown 
by a number of decisions of the Supreme Court of the United States. 

In The Grapeshot (8 Wall., 129) it was held that: 


When, during the late civil war, portions of the insurgent territory were occupied 
by the National forces it was within the constitutional authority of the President, as 
commander in chief, to establish therein provisional courts for the hearing and 
determination of all cwoses arising under the laws of the State or of the United 
States, and the provisional court for the State of Louisiana, organized under the 
proclamation of October 20, 1862, was therefore rightfully authorized to exercise 
such joriediction, (Syllabus, ) 


In the body of the opinion the court say (page 133): 


We have oo doubt that the provisional court of Louisiana was properly estab- 
lished by the President in the exercise of his constitutional anthority during war. 


In ex parte Milligan (+ Wall., 2) it was held that the military court - 
which in 1864 tried Milligan for treason was without jurisdiction, for 
the reason that said court sought to exercise jurisdiction in the State 
of Indiana, which State was not the theater of actual warfare; and, as 
the courts of that State were open, they alone had jurisdiction, In 
the majority opinion the court say (p. 121): 

But it is enid that the jurisdiction ie complete under the “lawe and usages of war,"”” 
It can serve no useful purpose to inquire what those laws and usages are, whence 
they originated, where found, and on whom they operate; they can never be applied 
to citizens in States which have upheld the authority of the Government, and where 
the courts are open and their process unobstructed. 


The court further say (p. 127): 


It follows, from what has been said on this subject, that there are occasions when 
martial rule can be properly applied. If, in foreign invasion or civil war, the courts 
are actually closed, and it is impossible to administer criminal justice according to 
law, then, on the theater of active military operations, where war really prevails, there is a 
necessity to furnish a substitute for the civil authority, thus overthrown, to preserve 
the safety of the army and society; and as no power is left but the military, it is 
allowed to govern by martial rule until the laws can have their free course. As 
necessity creates the rule, so it limits its duration; for if this government is con- 
tinued after the courts are reinstated, it is a gross usurpation of power. Martial rule 
can never exist where the courts are open and in the proper and unobstructed exer- 
cise of their jurisdiction. It is also confined to the locality of actual war. Because, 
during the late rebellion it could have been enforced in Virginia, where the national 
authority was overturned and the courts driven out, it does not follow that it should 
obtain in Indiana, where that authority was never disputed, and justice was always 
administered. And so in the case of a foreign invasion, martial rule may become a 
necessity in one State where in another it would be mere lawless violence. 


In Leitensdorfer et al. v. Webb (20 How., 176) it was held that 
during the war with Mexico and upon the acquisition of the Territory 
























of New Mexico, in 1846, the executive authori 
a 2 ene government, which pect 
cial system, which continued in force after the 
instrumentality of an exiting 2 as Fate ee 
In Ex parte Milligan (4 Wall., 2) the court were unani 
the want of authority in the military court whic! d 
court were divided as to the power of Congress to e 
upon such « tribunal. Upon the matter on which ¢ 
quote the following from the dissenting opinion of the 
and Wayne, Swayne, and Miller, J.J. (pp. 139, 140): 
The power to make the necessary laws is in Congress; the power to execut 
President. Both powersimply many subordinate and auxiliary powers.  E 
tan the President, in war more than in peace, intrude upon the proper at 
Congress, nor Congress upon the proper authority of the President. F 
servants of the people, whose will is expressed in the fundamental law. 
can not direct the conduct of campaigns, nor can the President or any e 
under him, without the sanction of Congress, institute tribunals for the 
punishment of offenders, either of soldiers or civilians, unless in caaes of a © 
ling necessity, which justifies what it compels, or at least insures acts of 
from the justice of the legislature. We by no means assert that Congress can 4 
lish and apply the laws of war where no war had been declared or exists. W1 
peace exists the laws of peace must preyail. 


In Jecker et al. v Montgomery (13 How., 498) the facts were that 
during the war with Mexico the Admittance, an American vessel, y 
seized in a port of California April 7, 1847, by the commander of 
war vessel of the United States upon suspicion of trading with 
enemy. She was condemned as a lawful prize June 1, 1847, by the 
chaplain of one of the war vessels upon that station, who bad been — 
authorized by the President to exercise admiralty jurisdiction in cases — 
of capture. The owners of the cargo filed « libel against the captain 
of the vessel of war in the admiralty court for the District of Columbia, 
Tt was held that the condemnation in California was invalid asa defense . 
for the captors, as the prize court established in California was not 
authorized by the laws of the United States or the laws of nations. 
In the opinion the court say (p. 515): 

Neither the President nor any military officer can establish a court in a conquered 
country and authorize it to decide upon the rights of the United States or of indiyid- 
nals in prize cases, nor to administer the laws of nations, 

The courts established or sanctioned in Mexico during the war by the commander 
of the American forces were nothing more than the agents of the military power to 
assist it in preserving order in the conquered territory and to protect the inhabitants | 
in their persons and property while it was occupied by the American arms. 

In Texas v. White (7 Wall., 700) it was held that authority to: Pt, 
vide for the restoration of State governments when su! 
overthrown is derived from the obligation of the United States, 
the Constitution, to guarantee to every State in the Union a- 
lican form of government. (Art. 4, sec. 4.) So long as th 
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tinued the President might institute temporary government within 
insurgent districts occupied by the national forces or take provisional 
measures in any State for the restoration of State government faithful 
to the Union, employing such means and agents as were authorized by 
constitutional laws. But the power to carry into effect the clause of 
guaranty is primarily a legislative power, and resides in Congress. 

In the opinion the court say (p. 729): 

Almost immediately after the cessation of organized hostilities, and while the war 
yet smoldered in Texas, the President of the United States issued his proclamation 
appointing a provisional governor for the State, and providing for the assembling of 
aconvention, with a view to the reestablishment of a republican government. * * * 
A convention was accordingly assembled, the constitution amended, elections held, 
and a State government, acknowledging its obligations to the Union, established. 

Whether the action then taken was, in all respects, warranted by the Constitution 
it is not now necessary to determine. The power exercised by the President was 
supposed, doubtless, to be derived from his constitutional functions as commander 
in chief; and so long as the war continued it can not be denied that he might institute 
temporary government within insurgent districts occupied by the national forces, or 
take measures in any State for the restoration of State government faithful to the 
Union, employing, however, in such efforts only such means and agents as were 
authorized by constitutional laws. But, the power to carry into effect the clause of 
guaranty is primarily a legislative power, and resides in Congress. (See also Luther v. 
Borden, 7 How., 42.) 

The supremacy of military authority over the civil authority in the 
administration of the affairs of government is repugnant to the prin- 
ciples upon which stands the Government of the United States, and 
the theories of government cherished by the people of this nation and 
the race to which we belong. From the struggle which forced Magna 
Charta from an unwilling sovereign to that which compelled the Crown 
of Spain to relinquish sovereignty in Cuba, the Anglo-Saxon race has 
never varied from its adhesion to the principle that the military was 
the subjected, and not the dominant, branch of government, save only 
amid the clash of arms or on other occasions when the government is 
called upon to exercise the right of self-defense conferred by the law 
of self-preservation. 

It would seem, therefore, that the paramount purpose of a military 
government, after the war ceased, should be to create conditions which 
would enable the civil branch to assume the ascendency in the affairs 
of civil government, in kind if not in degree, with the paramount pur- 
pose during the war of promoting the success of its sovereign’s mili- 
tary operations. 

There are certain obvious consequences respecting Porto Rico, result- 
ing from the war with Spain, which it may be well to conslder. 

The transfer of sovereignty from Spain to the United States, 
whether accomplished by the conquest or the treaty of peace, requires 
a determination of the relation to the Government of the United States 
sustained by the inhabitants of the island and by the government of 













































The civil rights and pee status of the mati 
determined by the Congress. 
The authority to determine what re! 
ment of Porto Rico shall sustain to the 
United States is also vested in Congress. — 

The history of our country is not without in 
the executive branch of our Government to ai 
Congress in the determination of the rebbtions % 
Government and the civil government in territory s1 
occupation; notably the instances of Upper California ar 
and the States which engaged in the rebellion and 
selves as the Confederate States of America. 

In these instances Congress refused to recognize the actio 
pursuant to Administrative or Executive authorization, In thi 
of California the action of Congress was such that Pre 
sent 1 message to that body disclaiming all responsibility in 
(Message to 81st Cong. dated Jan. 21, 1850; Ex. Doe. No. 17, 1s a 
Blst Cong.) 

In 1868 President Lincoln undertook to weaken the rebellion b 
formation of loyal State governments in the rebellious ¢ ob 
for this purpose issued a proclamation December 8, 1863, in 
people to form such governments under conditions set forth 
proclamation. (18 Stat. L., 738.) This was clearly a war 
Pursuant to the request of President Lincoln, State governr 
formed in Louisiana and Arkansas early in 1864 and in 1 
early in 1865. To the State executives thus cae 
powers theretofore exercised by the military governors p 
appointed by the President. Congress declined to 
ernments so organized; and the Senators and Repiesdltaer a 
thereunder were denied seats in the respective Houses. 

Those were the last governments organized, while the war | 
rebellion continued, in territory occupied by rebels treated as be 
ents. They were the first efforts toward a reconstruction ot 
governments in insurgent territory. Their organization | 
first decided antagonism between the Executive and 
out of the conduct of the war. The continued efforts of thi 
ing Executive to secure Congressional recognition of the 
ments as sustaining the relation of component parts bik: 
resulted in a controversy which culminated in the extr 


ceeding of impeachment. 
The views entertained by Congress as to the emt 
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tive to institute permanent governments in the territory subject at that 
time to military occupation were fixed among the institutions of our 
Government by what are known as the “‘ reconstruction acts.” By the 
act of March 2, 1867, said governments were denounced as illegal, sub- 
jected to military control, and declared to be provisional only. (14 
Stat. L., 428.) 

There exists an obvious necessity of creating and establishing a 
permanent civil government in Porto Rico. The authority necessarily 
to be exercised in accomplishing this work ix vested in Congress. 
Porto Rico is now a conquest, or property seized as a spoil of war, and 
held to reimburse this nation for the loss of blood and treasure occa- 
sioned by the war, and to deter other nations from engaging in war with 
the United States. 

The Constitution provides as follows: 


The Congress shall have power * * * 

11. To declare war, grant letters of marque and reprisal, and make rules concerning 
captures on land and water; * * * 

18. To make all laws which shall be necessary and proper for carrying into execu- 
tion the foregoing powers and all other powers vested by this Constitution in the 
Government of the United States or in any department or office thereof. (Art. I, 
sec. 8.) 

The Congress shall have power to dispose of and make all needful rules and regu- 
lations respecting the territory or other property belonging to the United States. 
(Art. IV, sec. 3.) 


The creation of a permanent civil government for Porto Rico calls 
for the exercise of legislative powers; and the Constitution provides 
that— 


All legislative powers herein granted shall be vested in Congress. (Art. I, sec. 1.) 


Halleck’s International Law (3d ed., vol. 2, chap. 34, par. 16, p. 483) 
says: 


The right of the King to change the laws of a conquered territory after the war, 
results, according to the decisions of the English courts, from his constitutional power 
to make a treaty of peace, and consequently to yield up the conquest, or to retain it 
upon whatever terms he pleases, provided those terms are not in violation of funda- 
mental principles. But the President of the United States can make no treaty with- 
out the concurrence of two-thirds of the Senate, and his authority over ceded con- 
quered territory, though derived from the law of nations, is limited by the Constitu- 
tion and subordinate to the laws of Congress. It, however, ix well settled by the 
Supreme Court, that, as constitutional commander in chief, he is authorized to form 
acivil or military government for the conquered territory during the war; and that 
when such territory is ceded to the United States, as a conquest, the existing govern- 
ment 80 established does not cease as a matter of Course or as a consequence of the 
Testoration of peace; that, on the contrary, such government is rightfully continued 
after the peace and until Congress legislates otherwise. * * * So long as that 
government continues * * * it represents the sovereignty of the United States, 
and has the legal authority to enforce and execute the laws which extend over such 
territory. Congress may at any time put an end to this government of the conquered 
territory, and organize a new one. * * * The power of Congress over such 
territory is clearly exclusive and univenal. 




















26 

It is undoubtedly true that the | milita 
in Porto Rico will continue to be ad by 
‘martial rule includes authority to deal with 
arise. In attempting to apply this broad rule it 
that ** necessity,” as used in connection with tho j 
rule, means that which is essential or indisper 
ment of a required purpose. 

What are the purposes required of the existing m: 
of Porto Rico? To the writer it appears that piss 
has ceased to be an instrument of actual war, its purpose 
promote conditions which will justify the transfer of tl 
tion of civil affairs to the civil branch of the government; 
serve peace and order in the island, i. e., police the te 
Congress shall have an opportunity to effect the legislatic 
by the conditions existing in that territory. 

To accomplish these purposes the most potent means available to 
military government is the military force placed at its disposal. 
in importance are the various agencies of civil government sub; 
its direction and control and the police power of a State. The m 
and procedure to be followed in attempting to accomplish the 
poses are those available under the laws continuing in force 
island, supplemented by the military orders of legislative char: 
issued during the existence of the war. 

The powers derived from these sources are not sufficient yl 
with all matters which may properly be the subject of pei 
action when permanent government is established. There are 
edly rights to be released and conferred, ubuses to be 
wrongs to be righted, and many public undertakings to be 
upon; but such is also the existing condition in the United States a 
all other countries. These await the orderly progress of the 
of government created by the Constitution, which deal with them as 
best they can, often inadequately it is true; but a military government 
is by no means a short cut to the millennium. 

A military government installed by the United States in 
ceded and held as a conquest, is required, in time of peace, to 
the laws in force in the territory subject to its jurisdiction, 
tion therefore arises as to what laws are in force in Porto Rico. 

1. I have heretofore referred to the general doctrine that the in 
itants of territory subject to military occupation or held as a ce 
conquest are governed in their relations /nfer se by the munic 
of such territory in force at the time of the cession or conque 
laws, while they are not suspended or abrogated by the fact of mili 
occupancy, may be suspended or altered by the conqueror dur 
period of the war when he exercises the power of supreme le 
as a belligerent right. (See Halleck’s Int. Law, 3d ed., cha 
Sec. 18.) 
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It is therefore necessary to determine what laws remained without 
modification when the war ended, and what modifications had been 
made. 

2. It is also necessary to consider that upon the occupied territory 
being ceded to the United States all of the laws of the former sover- 
eignty which were incompatible with the character and institutions 
of our Government became null of force and void of effect. (Chi., R. 
I. &P. R’y Co. v. MéGlinn, 114 U.S., 542, 546; Am. Ins. Co. v. Canter, 
1 Pet., 542; More +. Steinbach, 127 U. S., 70, 80.) 

In Railway Co. v. McGlinn the court say (p. 546): 


It is a general rule of public law, recognized and acted upon by the United States, 
that whenever political jurisdiction and legislative power over any territory are trans- 
ferred from one nation or sovereign to another, the municipal laws of the country, 
that is, laws which gre intended for the protection of private rights, continue in force 
until abrogated or changed by the new government or sovereign. By the cession 
public property passes from one government to the other, but private property remains 
as before, and with it those municipal laws which are designed to secure its peaceful 
use and enjoyment. Asa matter of course, all laws, ordinances, and regulations in 
conflict with the political character, institutions, and constitution of the new govern- 
ment are at once displaced. Thus, upon a cession of political jurisdiction and legis- 
lative power—and the latter is involved in the former—to the United States, the laws 
of the country in support of an established religion, or abridging the freedom of the 
press, or authorizing cruel and unusual punishments, and the like, would at once 
cease to be of obligatory force without any declaration to that effect; and the laws of 
the country on other subjects would necessarily be superseded by existing laws of the 
new goverpment upon the same matters. But with respect to other laws affecting 
possession, use, and transfer of property, and designed to secure good order and peace 
in the community, and promote its health and prosperity, which are strictly of a 
municipal character, the rule is general that a change of government leaves them in 
force until, by direct action of the new government, they are altered or repealed. 


Among other laws which pass away with a surrendered sovereignty 
are those relating to the alienation of public property. 

In More ~. Steinbach (127 U. S., 70, $1) the court say: 

The doctrine invoked by the defendants, that the laws of a conquered or ceeded 
country, except so far as they may affect the political institutions of the new sover- 
eign, remain in force after the conquest or cession until changed by him, does not 
aid their defense.” That doctrine has no application to laws authorizing the aliena- 
tion of any portions of the public domain, or to officers charged under the former 
government with that power. No proceedings affecting the rights of the new sover- 
eign over public property can be taken except in pursuance of his authority on the 
subject. (See also Ely’s Admr. r. United States, 171 U.S., 220, 230; United States v. 
Vallejo, 1 Black, 541; Hareourt r. Gailliard, 12 Wheat., 523.) 


3. While the municipal laws of newly acquired territory not in con- 
flict with the laws of the new sovereign continue in force without the 
expressed assent or affirmative act of the conqueror, the political laws 
do not. (Halleck’s Int. Law, chap. 34. par. 14.) However, such 
political laws of the prior sovereignty as are not in conflict with the 
constitution or institution of the new sovereignty may be continued 
in force, if the conqueror shall so declare by affirmative act of the 


5. The provisions of the treaty of peace and ression 4 
tions of international law are binding upon the m 
not only in a national sense, bob chat ar Saar r 
viduals. (Ex Parte Cooper, 148 U. 8., 472; Whitney 2 
124 U. 8., 190; Edye », Robertson, 119 U. aes 580.) ¥ 
6. An officer of the United States acting as a militar 
bound to obey the orders of bis superior officers, mien 
such rules, regulations, orders, and instructions as the 
ment is authorized to make, either by virtue of its own la 
ciples of government or by the general law of nations. 
7. The military government of Porto Rico may exereies t 
power” of a State, 
It may be well to call attention to the fact that the offi 
United States Army who are acting as governors and other 
officers of the governments being maintained by the United 
the territories ceded and relinquished by Spain are officials « 
United States, and derive their authority from this Governm 
not from the Crown of Spain. The right to exercise cer 
prerogatives which had been possessed by the officers of 
pass to the officers of the United States, 
In Munford ». Wardwell (6 Wall., 493, 435) the court held: 
Mexican rule caine to an end in that department on the 7th of July, 1846, 
the government of the same passed into the control of our military aut! 
Municipal authority also was exercised for a time by subordinate officers 
by our military commanders. Such commander was called military go 
for a time he claimed to exercise the same civil power as that previonsly 
the Mexican governor of the department. By virtue of that supposed 
Gen. 8. N, Kearney, March 10, 1847, as military governor of the 
to the town of San Francisco all the right, title, and interest of the United 


the beach and water lots on the east front of the town, included between ce 


deseribed points, excepting such lots as might be selected for government use. * 

But the power to grant lands or confirm titles was never vested in our 
governors; and it follows as a necessary consequence that the grant as origin 
was void and of no effect. Nothing passed to the town by the grant, and, of conrse, 
the doings of the alealde in selling the lot in question was a mere nullity, 


In letter to the Secretary of War dated July 10, Aor 


General Griggs (22 Op., 527) says: 
By well-settled public law upon the cession of 


either following a conquest or otherwise, those 
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are designated as municipal continue in force and operation for the government and 
regulation of the affairs of the people of said territory until the new sovereignty 
imposes different laws or regulations. 

Those laws which are political in their nature and pertain to the prerogatives of 
the former government immediately cease upon the transfer of sovereignty: Polit- 
ical and prerogative rights are not transferred to the succeeding nation. Such laws 
for the government of municipalities in said territory as are not dependent on the 
will of the former sovereign remain in force. Such laws as require for their com- 
plete execution the exercise of the will, grace, or discretion of the former sovereign 
would probably be held to be ineffective under the succeeding power. 

Whether or not the prerogative rights of the sovereign of Spain 
passed by the cession to the sovereign people of the United States, it 
is not necessary to discuss. The Federal Government of the United 
States derives such powers as it possesses from the people, by and 
through the Constitution, wherein said powers are enumerated. 

As was said in Pollard’s Lessee v. Hagan (8 How., 225): 

It can not be admitted that the King of Spain could, by treaty or otherwise, impart 
to the United States any of his royal prerogatives; and much less can it be admitted 
that they have capacity to receive or power to exercise them. 

It is important to ascertain whether or not the head of the military 
government of Porto Rico may now exercise the power of legislation. 
In time of war and in territory affected by military operations undoubt- 
edly the head of a military government may exercise this power. 
War no longer exists in Porto Rico. The sovereignty of the United 
States has attached permanently to the island, and the Government of 
the United States is in peaceable possession of the territory. The 
right to legislate therefor now belongs to Congress, and I see no rea- 
son for asserting that the jurisdiction of Congress has heen suspended 
or Congress in any way incapacitated for exercising this right. It is 
the inability of the duly authorized agency of government to perform 
its proper function which authorizes the performance of that function 
by martial rule. As to legislation for Porto Rico, this justification 
can not be asserted. 

Notwithstanding this want of authority to legislate, the head of 
the military government of civil affairs in Porto Rico is at liberty to 
issue military orders which the inhabitants are bound to obey. His 
warrant therefor is the os major at his command and constitutes an 
authority akin to the police power of a State. Therefore such orders 
should relate exclusively to the internal or domestic affairs of the 
island. These orders differ from legislation in that they lack abiding 
force or permanency, since their force would cease upon the military 
government being withdrawn, unless Congress, by appropriate action, 
should continue them in force and effect. 

In respect of the exercise of this authority, it is necessary for those 
charged with the high duty of administering military government to 
bear in mind that a military government in time of peace is not only 
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a lawful government, but also a government of law, and that law s— 
to quote Blackstone-- . 

a rule of civil conduct prescribed by the supreme power of the state; * * * not 
a transient, sudden order from a superior to or concerning a particular person, but 
something permanent, uniform, and universal. 

It is also important to ascertain if the head of the military govern- 
ment of Porto Rico may exercise the powers of the judicial branch of 
government. The functions performed by the judiciary are essential 
to good government, and therefore must be performed in Porto Rico. 
The jurisdiction to exercise judicial authority in territory to which the 
sovereignty of the United States has attached differs from that of legis- 
lation, in that the jurisdiction to legislate is conferred upon Congress 
by the fact of the sovereignty attaching, while the Federal courts of 
the United States, being dependent upon Congress for their territorial 
and other jurisdiction, must await appropriate action by Congress for 
jurisdiction over newly acquired territory. Meanwhile the necessity 
for judicial action continues, and the military government is called upon 
to meet the necessity. Article XI] of the treaty of peace (1898) clearly 
contemplates that the ordinary courts of the prior government will 
continue in existence, and such is the usage of nations. If these courts 
are found inadequate to deal with the domestie or internal situation 
arising by reason of the questions involved in the relations sustained by 
the inhabitants of the island, (afer se, 1am of opinion that the head 
of the military government of the island would be authorized to dis- 
charge the necessary functions, and to accomplish said purpose may 
designate instruments therefor, to wit. courts. As shown by the deci- 
sion of the Supreme Court of the United States, these courts in Porto 
Rico could not. be authorized by the President to pass upon rights pos- 
sessed by the United States, nor could they be given jurisdiction in 
adiniralty matters. Their powers must be confined to internal and 
domestic matters, such as are controlled by the laws regulating the 
personal relations which the inhabitants sustain to each other as indi- 
vidual members of society. 

Governor Claiborne as the head of the military government in 
Louisiana and Major-General Jackson as military governor of East 
and West Florida, in time of peace, exercised the powers of the legis- 
lative and judicial branches of the government. Jackson declared 
enacted a large number of statutes, several of which were subse- 
quently repealed by Congress, and as the supreme court and chan- 
cellor of the territory he heard and determined a number of cases 
brought before him. But it is important to remember that Congress 
by legislative enactment had authorized the exercise of the legislative 
and judicial power by the executive branch of the military govern- 
ment in Louisiana and Florida. 
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CUBA. 


The conditions existing in Cuba differ materially from those pre- 
vailing in Porto Rico, as do also the powers of the military government. 

The sovereignty of Spain has been withdrawn from Cuba, but the 
sovereignty of the United States has not attached thereto, and the sov- 
ereignty, declared by Congress to be possessed by the people of the 
island, remains dormant. Under these conditions the military govern- 
ment of Cuba continues to be a substitute for sovereignty, as though 
the question of sovereignty were still pending the outcome of a war. 
It appears to the writer that under this condition the military govern- 
ment of Cuba may exercise such powers of sovereignty as are necessary 
for the successful conduct of the internal affairs of government, sub- 
ject to the restraints imposed by the ideas and theories of government 
prevailing under the sovereignty by which it was created and the 
orders of the superior officials and authorities of the sovereignty by 
which said military government is sustained. (Regulations for United 
States Army, Art. VI, sec. 65.) 

It must also be considered that the purposes respecting Cuba for 
which the war powers of the Government of the United States were 
called into activity and the military forces of the United States sent 
into that island are not yet accomplished. Congress, in the exercise 
of the great sovereign powers possessed by the United States as a 
member of the family of nations, directed the commander in chief of 
our military forces to employ the military branch of our Government 
(a) to compel Spain to relinquish sovereignty in Cuba; (8) to effect the 
pacification of the island; (¢) to enable the inhabitants of Cuba to 
establish a stable, independent government. 

These purposes were declared and the order for their accomplish- 
ment issued to the commander in chief by the adoption of the follow- 
ing resolution: 

JOINT RESOLUTION for the recognition of the independence of the people of Cuba, demanding 
that the Government of Spain relinquish its authority and government in the island of Cuba, and 
to withdraw its land and naval forces from Cuba and Cuban waters, and directing the President of 


the United States to use the land and naval forces of the United States to carry these resolutions 
into effect. 


Whereas the abhorrent conditions which have existed for more than three years 
in the island of Cuba, so near our own borders, have shocked the moral sense of the 
people of the United States, have been a disgrace to Christian civilization, culminat- 
ing, as they have, in the destruction of a United States battle ship with two hundred 
and sixty-six of its officers and crew, while on a friendly visit in the harbor of 
Havana, and can not longer be endured, as has been set forth by the President of 
the United States in his message to Congress of April eleventh, eighteen hundred 
and ninety-eight, upon which the action of Congress was invited: Therefore, 

Resolved by the Senate and House of Representatives of the United States of America in 
Congress assembled, 

First. That the people of the island of Cuba are, and of right ought to be, free 
and independent. 























Second, That it is the duty of the United § 
of the United States does hereby demand, t 
relinquish its authority and government in th 
Jand and nayal forces from Cuba and Cuban waters, 

Third. ‘That the President of the United States be, an 
Sptvrsoed.¢s pes the tality land sesh torval Igpens SEES 
into the actual service of the United States the militia of the several 
extent aa tay bo necessary to carry these resolntiote Into sitet. 


and control of the island to its people. 

Approved April 20, 1898. 

(30th U. 8. Stats., pp. 738, 739. ) 

Let us suppose that the Crown of Spain had seen fit to p 
relinquish sovereignty in Cuba and turn over its subjects in 
their personal and property rights, and the public property b 
to the Spanish Government situate in Cuba, to the care of the 
States, relying upon the declaration of Congress that the Unit 
would accomplish the pacification of the island and erect 
stable, independent government. Would not the commander 
of the military force charged with carrying out such declaration 
fully exercise such powers of « belligerent as were necessary to ace 
plish the undertaking? 7 

Instead of pursuing the course supposed, Spain elected to go te 
Congress thereupon declared the war existing, by the passage of 
following act: - 
AN ACT declaring that war exists between the United States of Amerioa and the Kingdom of Spain, | 

Be it enacted by the Senate anid House of Representatives of the United States of Amerien 
in Congress assembled, 

First. That war be, anid the same is hereby, declared to exist, and that war has | 
existed since the twenty-first day of April, Anno Domini eighteen hundred and ninety 
eight, including said day, between the United States of America and the Knee 
Spain. 

TSpctied That the President of the United States be, and he hereby is, directed an 
empowered to use the entire land and naval forces of the United States, and 
into the actual serviee of the United States the militia of the several States, to 
extent as may be necessary to carry this act into effect. 

Appraved April 25, 1898. 

(30th U. 8. Stats., p. 364.) 

As directed to do by this act, the Commander in Chief of the Army 
and Navy proceeded to carry on the war so declared to exist, and ¢om- 
pelled Spanish sovereignty to withdraw from Cuba and the Govern- 
ment of Spain to sue for peace. This war was a mere incident to 
accomplishment of the purposes declared by the Congressional 
tion of April 20, 1898. It was an obstacle encountered by the Com- 


mander in Chief in carrying out the order given him by Congress in 


a 











33 


said resolution. But said order was not complied with nor the work 
ended to which the people of the United States had devoted the Army 
and Navy, when Spanish sovereignty was expelled. The pacification 
of the island was yet to be effected. The prejudices, animosities, 
hatreds, strifes, resulting from many years of internal warfare, were 
to be allayed and the inhabitants molded into.a homogeneous whole 
on which the foundations of a nation might rest, and thereafter a 
government constructed which would give to the island and_ its 
inhabitants peace, prosperity, and the largest degree of liberty consist- 
ent with the maintenance of individual rights and collective tran- 
quillity. 

As from time to time the sovereignty of Spain was forced to aban- 
don the various sections of said island and the territory became 
subject to military occupation by the forces of the United States, 
there was installed a government of civil affairs in said sections, 
whereby was maintained the protection of individual and property 
rights for which governments are established. Eventually said gov- 
ernment extended over the entire island. 

If the doctrine i3 correct that a military government is a substitute, 
ad interim, for sovereignty, and further, that the purposes for which 
the military forces of the United States were sent into Cuba are 
uncompleted, it would scem to follow that said military government 
may properly exercise the rights of a belligerent without regard to 
the fact that the war has ended.* 

Speaking of the powers exercised by the officer in command in 
Texas under the reconstruction acts, the supreme court of Texas say: 


In Texas this officer exercised powers legislative and executive, if not judicial. 
(Daniel r. Hutcheson, 86 Texas, 57.) 


In the same case the court say: 


That the State was governed by military law, even though its own laws may to 
some extent have been recognized and administered, must be considered an estab- 
lished fact. 

The power of the United States Government to impose such a rule upon the State 
must be recognized as fully, under the facts existing, as though Texas had thereto- 
fore been an independent sovereignty, having no relation to the United States than 
that usually sustained by one independent nation to another. 

Civil war had existed of magnitude seldom exceeded, resulting in the overthrow: 
by force of arms of the cause the State had espoused and the occupation of her ter- 
ritory by a hostile army. 

This occupancy was continued, and under the laws of war furnished ground for 
the establishment of military law. (66 Texas, p. 60.) 





*In letter to Secretary of War, dated September 8, 1900, the Attorney-General 
says: ‘‘Cuba, therefore, rightly continues to be governed under the law of belligerent 
right. * * * According to the law of belligerent right * * * the conqueror 
may make such new laws, rules and regulations as he sees fit.’’ (See powt., 370.) 
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In another case the supreme court of Texas, in speaking of the 
reconstruction acts, say: 

The National Legislature used its legitimate powers with moderation and 
nimity, endeavored to encourage the formation of Lpbtpabteriimgirscasc a 
States and bring the people back W's Gis epgte eS ee 
which is secured to the free enjoyment of every citizen under the Constitution. (33 
‘Texas, 570, ) 

It is true that the authority to exercise the legislative and judicial 
authority was conferred upon the officers in command of the several 
military districts created by the reconstruction acts, by Congress; yet 
when the war powers of the nation are called into action, the Com- 
mander in Chief of our military forces may confer a like authority, in 
territory affected by military operations, upon the military commanders, 


TV. 


SHOULD CONGRESS BE INVOKED TO ASSUME DIRECTION AND CONTRCL IN THE 
CONDUCT OF THE MILITARY GOVERNMENT OF CUBA? 


If the President of the United States were not the Commander in 
Chief of the Army and Navy, he would have little, if any, authority 
to participate in the government of civil affairs in Cuba. Such author- 
ity as he possesses in connection with said government belongs to and 
is to be exercised by the Commander in Chief of the military forcesof | 
the United States. This results from the fact that the only powersof | 
the United States which anyone is authorized to exercise in the island 
of Cuba are the war powers of this nation; and the only instrument or 
agency of the United States authorized by Congress or by our theory 
of government to exercise said war powers in Cuba is the military arm 
or branch of the Government of the United States. 

As a general proposition, it is true that wherever the sovereignty 
of the United States attaches the Congress may prescribe the ways 
and means, the manner, and methods by which such sovereignty is 
to be asserted. 

This presents the inquiry: /7as the sovereignty of the United States 
attached to Cuba? Did not the resolution of Congress passed April 
20, 1898, recognize and declare that the sovereignty of the island was 
in the people of Cuba and further that the United States disclaimed 
the right or intention of securing, assuming, or exercising sovereignty 
in Cuba? Is not Congress, by its own acts, estopped from legislating 
in regard to the affairs of civil government in Cuba? 

The character of the military government now being maintained in 
Cuba has been discussed at length for the purpose of showing that it 
continues to derive its powers from the laws and usages of war, if not 
flagrante, at least nondum cessante bello, Tf this proposition is correct, 
it follows that the Commander in Chief in conducting said government 
exercises the right of a belligerent, In other words, the operations of 
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said government are to be considered as being the same as the military 
operations of a belligerent. What power has Congress to direct the 
operations of our military forces engaged in the conduct of a war in 
a foreign country ¢ 

Chief Justice Chase, in the minority opinion in Her parte Milligan, 
said (4 Wall., 139): 

Congress has the power not only to raise and support and govern armies, but to 
declare war. It has, therefore, the power to provide by law for carrying on war. 
This power necessarily extends to all legislation essential to the prosecution of war 
with vigor and success, except such ax interferes with the command of the forces and the 
cmduet of campaigns. That power and duty belong to the President as Commander 
in Chief, Both these powers are derived from the Constitution, bot neither is defined 
by that instrument. Their extent must be determined by their nature and by the 
principles of our institutions. j 

The power to make the necessary laws is in Congress; the power to execute in the 
President. Both powers imply many subordinate and auxiliary powers. Each 
includes all authorities essential to its due exercise. But neither can the President, 
in war more than in peace, intrude upon the proper authority of Congress, nor Con- 
gree wpon the proper authority of the President, 

Of necessity, a military government resorts to martial rule, or mar- 
tial law. Should Congress undertake to legislate for a military gov- 
ernment and prescribe the rules and regulations of its conduct, Congress 
would enter upon the dangerous undertaking of giving to martial law 
the sanction and fixed charactor of legislative enactment. Under our 
theory of government martial rule, whether exercised by a military 
government or the military arm of a civil government, arises from 
necessity, ceases with the necessity, and during its continuance its every 
act must be justified by necessity. Herein is to be found the safeguard 
against the arbitrary exercise of military power in time of martial rule. 
The military person exercising power under martial rule is liable to be 
called before the courts, after martial rule has ceased, and required to 
justify his action by showing the necessity therefor or respond in 
damages. 

In Mitchell v. Harmony (13 How., 115, 134) the court say: 


But we are clearly of opinion that in all of these cases the danger must be imme- 
diate and impending, or the necessity urgent for the public service, such as will not 
admit of delay and where the action of the civil authority would be too late in provid- 
ing the means which the occasion calls for. It is impossible to define the particular 
circumstances of danger or necessity in which this power may be lawfully exercised. 
Every case must depend on its own circumstances. It is the emergency that gives 
the right, and the emergency must be shown to exist before the taking can be justified. 


But if Congress has the authority and shall exercise it and make 
martial rule the subject of legislation, then the justification of the acts 
of persons enforcing martial rule becomes a question of law and not of 
necessity. The legislative act would be a justification which could not 
be impeached, and the person injured would be without remedy. 
(Cooley’s Constitutional Law, p. 148; Griffin v. Wilcox, 21 Ind., 370; 











Johnson ». Jones, 44 Tll., 142; Hare’s 
vol. 2, p. 968; Ponaroy's Consétiaiicinal Tanne ec. T 
If Congress regulates the exercise of that military pow 
rights which we call martial law, the military person who 
the limits of such legislation would be jtotoukad tp ete 
Congress would be an exercise of its political power, and the n 
therefor or the expediency thereof could not be inquired into by 
courts. q 
Bennett’s edition of Pomeroy’s Constitutional Law lays a 


rule as follows: 


This military law—or, in other words, this code of positive, enacted, satatory rake 
for the government of the land and naval forces—is something very different from 
martial law, which, if it exists at all, is unwritten, a part and Sarak of the means 
and methods by which the Commander i in Chief may wage effective war, 
above and beyond the jurisdiction of Congress; for that body has no direet 
over the actual conduct of hostilities when war has been initiated. (Sec. 469, p.. 


The same author further says: 


When actual hostilities have commenced, either through a formal 
made by Congress or a belligerent attack made by a foreign government whieh 
President must repel by force, another branch of his function as Commander in” 
Chief comes into play. He wages war; Congress does not. The Legislature may, 
is true, control the course of hostilities in an indirect manner, for it must lr 
the military means and instruments; but it can not interfere in any direct manner 
with the actual belligerent operations. Wherever be the theater of the warlike 
movements, whether at home or abroad, whether on land or on the sea, whether 
there be an invasion or a rebellion, the President as Commander in Chief must con- 
duet those movements; he possesses the sole authority and is clothed with the sole 
responsibility. (Sec. 706, p. 591.) 


PHILIPPINE ARCHIPELAGO. 


The Philippine Archipelago was not included in the Congressional 
resolution approved April 20, 1898, and the military pibibaecr i 
lished in those islands was originally an instrument for the 
war with Spain. Although the United States has acquired the rights 
of sovereignty over those islands, it has not entered into peaceable and 
undisputed possession thereof. In establishing that possession 1 
encounters an armed insurrection, against which it is conducting mili- 
tary operations and with the forces of which it is engaged in active 
hostilities. The military government of the islands has been continued 
and is now utilized as a means of suppressing said armed insurrection, 
and therefore is authorized to exercise the rights of a belligerent. 





The Secretary of War approved the views set forth in the foregoing 
report, and the policy of the War Department, in respect of said mili- 
tary governments, has accorded with the principles discussed and con- 
clusions reached therein. 
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(Case No. 1444, Division of Insular Affairs, War Department.) 


LEGAL STATUS OF THE TERRITORY AND INHABITANTS OF THE 
BLANDS ACQUIRED BY THE UNITED STATES DURING THE 
WAR WITH SPAIN, CONSIDERED WITH REFERENCE TO THE 
TERRITORIAL BOUNDARIES, THE CONSTITUTION, AND LAWS 
OF THE UNITED STATES. 

(Submitted Fobriary 12, 1900. Printed asa War Department publication by order of the Seerctary of 
Wat Printed as a Senate Document (two editions) by orderof the Senate, Fifty-aixth 


fist session, Dor. No. 2M. By order of the House of Representatives (Res, No. 197, Fifty-«ixth Gan- 
gree) 10,000 aiditional copies were printed for the nse of the House.) 


Sm: In response to your request, | have the honor to report upon 
the following questions of law: 

L. Have the territorial boundaries of the United States been extended 
to embrace the islands of the Philippine Archipelago, the island of 
Guam, and the island of Porto Rico? 

2 Are suid islands and their inhabitants bound and benetited, privi- 
leged and conditioned by the provisions of the Constitution of the 
United States‘ 

$. Has the Congress of the United States jurisdiction to legislate for 
said islands and their inhabitants! 

4. Must such legislation conform to the constitutional requirements 
regarding territory within the boundaries of the several States of the 
United States and citizens domiciled therein? 

The power to extend or contract the territorial boundaries of the 
United States is vested in the political branch of our Government, 
to wit, the two Houses of Congress acting with the approval of the 
Executive. It is not to be exercised by the President, either as Chief 
Executive or as Commander in Chief of the military forces. The terri- 
torial boundaries of the United States do not advance with its success- 
ful armies nor retire before an invading foe. (Fleming et al. v. Page, 
9 How. (U. 8S.), 603; United States v. Rice, 4 Wheat. (U. S.), 246.) 

The United States derives the right to acquire territory from the 
fact that it is a nation; to speak more definitely, a sovereign nation. 
Such a nation has an inberent right to acquire territory, similar to the 
inherent right of a person to acquire property. (American Ins. Co. 
v. Canter, 1 Peters, 542; Mormon Church v. United States, 136 U. S., 
1, 42.) 

In fact, the territory, i. e., the stretch of country, when acquired 
by conquest, treaty, or discovery, is at first a possession appertaining 
or property belonging to the United States. The subsequent erection 
therein of a political entity or government, whether State or Territo- 
rial, and the bestowal of citizenship upon the inhabitants are acts of 
grace on the part of the new owner or sovereign. Such acts of grace 





are sometimes stipulated for with the former sovereign, as was the case 
in the instances of Louisiana and Upper California, or omitted, as im 
the instance of the islands lately.surrendered by Spain. 

The opportunity to extend the boundaries of the United States may 
be afforded Congress by the successful conduct of a war by the Execu- 
tive as the Commander in Chief of the Army and Navy, as in the war 
with Mexico; or by diplomatic negotiations, as in the instance of 
Louisiana; or by the proffer of the constituted authorities of the terri- 
tory, as of Texas and the Hawaiian Islands; or by discovery, as of the — 
Navassa Island; or by prior and long-continued occupation, as of 
Oregon. 

The opportunity being afforded Congress, that body acts as its dis- 
cretion determines. It may accept or reject as it sees fit. It was 
only after several years of deliberation that Congress completed the 
transfer of the Floridas and utterly rejected the proffer of Santo 
Domingo. 

During the progress of the debate in the House on the Louisiana 
purchase treaty Mr. G. Griswold said: 

If the right of extending our territory be given by the Constitution its exercise 
is vested in the legislative branches of the Government. (Annals of Congress, 1803-4, 

p. 433.) 

John Randolph, of Virginia, said: 

If the Government of the United States possess the constitutional power to 
acquire territory from foreign states, the Executive, as the organ by which we com- 
municate with such states, must be the prime agent in negotiating such an acquisi- 
tion. Conceding, then, that the power of confirming this act and annexing to the 
United States the territory thus acquired ultimately rests with Congress * * *, (Annals 
of Congress, 1803-4, p. 436.) 

Congress, having determined to accept the proffer of territory, may 
follow one of several procedures. In the instance of Texas the course 
pursued was to incorporate the existing State into the Union upon a 
footing of equality with the other States thereof. In the instance of 
the Hawaiian Islands the right was exercised by passing a joint reso- 
lution. In other instances the acquisition of territory was made by 
means of treaties duly negotiated and thereafter ratified by the Senate, 
approved by the Executive, an exchange of ratifications had and proe- 
lamation made, whereby the United States became bound and its 
national honor pledged to carry out the stipulations of the treaty. But 
in many respects a treaty is not self-operating. 

It frequently happens that a treaty stipulates for that which can only 
be accomplished by Congressional enactment; in which case Congress, 

i. e., the Senate and House of Representatives, must exercise the 
powers of legislation in regard thereto before such stipulation is 
effective. The ratification of a treaty by the Senate creates a contract 
but does not execute it. When a treaty requires legislative enact- 
ments before it can become operative it will take effect as a national 
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compact on being proclaimed, but it can not become operative as to 
the particular engagements until the requisite legislation has taken 
place. (Foster et al. ». Neilson, 2 Peters, 253, 314-315; United States 
v. Arredondo, 6 Peters, 691, 734-735; Op. Atty. Gen., vol. 6, p. 750; 
also id., p. 296.) ; 

The treaty with Great Britain, London, 1794, negotiated by Jay 
during Washington’s Administration, was the first concluded with a 
foreign power by the United States under its present form of govern- 
ment. After its ratification this treaty was communicated to Congress 
for the information and guidance of that body in preparing the legis- 
lation necessary to render the treaty effective. The House of Repre- 
sentatives took the position that the assent of that body was necessary 
to the validity of a treaty. This was controverted by President Wash- 
ington, and receded from by the House. (Annals, first session Fourth 
Congress, pp. 759-772.) Subsequently a resolution was introduced in 
the House that provision for rendering the treaty effective should be 
made by law duly enacted. This gave rise to an animated debate, but 
the resolution passed by a vote of 51 to 46. (Annals, first session 
Fourth Congress, p. 940.) 

This question was also discussed in connection with the legislation 
for carrying into effect the treaty relating to the purchase of Louisiana. 
(Annals, first session Eighth Congress.) 

In 1816 the Senate passed an act to carry into effect the commercial 
convention of 1815 with Great Britain. The act provided that so much 
of any existing act as might be contrary to the provisions of the con- 
vention should cease to be of force and effect. The House passed an 
act, in several sections, enacting serzatim the provisions of the treaty. 
The Senate claimed that the treaty was operative of itself, and there- 
fore the act should be declaratory only. The House insisted that leg- 
islation was necessary to carry it into effect. Each body refused to 
recede. A conference committee agreed upon a bill which was then 
enacted. (3 U. S. Stat. L., 255.) The principle upon which an 
agreement was reached was reported to the House as follows: 

Your committee understood the committee of the Senate to admit the principle 
contended for by the House that while some treaties might not require, others may 
require, legislative provision to carry them into effect; that the decision of the ques- 
tion how far such provision was necessary must be founded upon the peculiar char- 
acter of the treaty itself. (Annals, first session Fourteenth Congress, p. 36.) 

The subject was again before Congress when the bill making appro- 
priations for the purchase of Alaska was under consideration (1, 2, 3, 
4, and 5, Globe, second session Forticth Congress), and was disposed 
of by the House accepting from a conference committee a preamble 
reciting that the stipulations of the treaty ‘“‘that the United States 
shall accept of such cession * * * can not be carried into full force 
and effect except by legislation, to which the consent of both Houses 
of Congress is necessary.” (15 U.S. Stat., 198.) 
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States many of them claimed to own 
cases entirely detached from the State 
some instances conflicting. Several States c 
same area. The ownership of these western | t 


the ground that the resources of the General G 
contributed, were taxed for the protection and e 
regions, while the advantages inured to the benefit 
this ground several of the States refused to 
until this matter had been settled by the cession of 
General Government, y 
Moved by these arguments and by the consideration that t 
of claims was pregnant with serious difficulties, Congress, 
of October 30, 1779, requested several of the States to fe 
or issuing warrants or grants for said lands. This was tran: 
the different States. The several States claiming to own 
responded to this request by transfers of the territory so 
the General Government. The first transfer was made by the | 
New York on March 1, 1781, and the last by the State 
April 24, 1802. A single instance will serve to show the | 
sued. The general assembly of the State of North Carolina. 
act entitled ‘‘An act for the purpose of ceding to the Unitec 
America certain western lands therein described.” 
Pursuant to the authority created by said act Samuel J 
Benjamin Hawkins, at that time United States Senabors’ 
Carolina, executed a deed of cession of said lands to the Uni 
and presented the same to the Senate of the United States." 
upon the Senate and House of Representatives passed “An 
accept a cession of the claims of the State of North C: 
certain district of western territory.” This act reeited that 
of cession having been executed, and in the Senate offered for a 
ance to the United States of the claims of the State of North C 
toa district of territory therein described, which deed is in| 
following: * * * 
Be it enacted by the Senate and House of Representatives of the United St 
in Congress assembled, That said deed be, and the same is hereby, : 
Approved, April 2, 1790. (1 U. 5. Stat., chap. 6, 
It would seem that if Congressional legislation 
complete the incorporation of territory into the Ui 







































‘The report of the conference 0 
and House of Representatives, and 
cession of territory to the United St 
tive enactment; that is, the amet of ott 
be secured. | 


same area, The ownership of these western Jands | 
was distasteful to those States which did not share 
the ground that the resources of the General Go 
contributed, were taxed for the protection aad: 
regions, while the advantages inured to the benefit: but: 
this ground several of the States refused to ratify the Co 
until this matter had been settled by the cession of these tt 
General Government. 

Moved by these arguments and by the consideration that th 
of claims was pregnant with serious difficulties, Congress, by 
of October 30, 1779, requested several of the States to forbear 
or issuing warrants or grants for said lands. This was transmitted fo 
the different States. The several States claiming to cn said 
responded to this request by transfers of the territory so ¢ 
the General Government. ‘The first transfer was made by th 
New York on March 1, 1781, and the last by the State of 
April 24, 1802. A single instance will serve to show the cour 
sued. The general assembly of the State of North Carolina p: 
act entitled **An act for the purpose of ceding to the United 8 
America certain western lands therein described.” 

Pursuant to the authority created by said act Samuel nston and 
Benjamin Hawkins, at that time United States mpegs Yo 
Carolina, executed a deed of cession of said Jands to the Uni 
and presented the same to the Senate of the United States. 
upon the Senate and House of Representatives passed “An 
accept a cession of the claims of the State of North Carolina | 
certain district of western territory.” This act recited that “a 
of cession having been executed, and in the Senate offered for 
ance to the United States of the claims of the State of h 
to a district of territory therein described, which deed is in th 
following: * * * 
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Be it enacted by the Senate and House of Reprenentativen of the United § aul 
in Congress axwembled, That said deed be, and the same js hereby, a 
Approved, April 2, 1790. (1 U.S. Stat., chap. 8 De 

It would seem that if Congressional legislations ere 0 
complete the incorporation of territory into the Un ite ds 
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transfer from one of its component States, such Congressional action 
would be equally necessary where a transfer is from a foreign State. 

That it 18 necessary to secure the assent of Congress in order that 
the territorial boundaries of the United States may be extended to 
include the islands ceded by the late treaty of peace with Spain (Paris, 
1898), and that said treaty does not attempt to make such extension, 
is made plain by a comparison of said treaty with other treaties of 
cession to the United States and the procedure followed in regard 
thereto. 

The treaty for the cession of Louisiana contained the following 
stipulations (8 U. S. Stat., 200-202): 

The First Consul of the French Republic, desiring to give to the United States a 
strong proof of his friendship, doth hereby cede to the United States, in the name 
of the French Republic, forever -and in full sovereignty, the said territory, with all 
its rights and appurtenances. * * * , 

The inhabitants of the ceded territory ehall be incorporated in the Union of the 
United States, and admitted as soon as possible, according to the principles of the 
Federal Constitution, to the enjoyment of all the rights, advantages, and immunities 
of citizens of the United States; and in the meantime they shall be maintained and 
protected in the free enjoyment of their liberty, property, and the religion they 
profess. 

(Articles 1 and 3, Treaty with France, 1803.) 

The treaty of amity, settlement, and limits between the United States 
and Spain (1819), whereby was confirmed the title of the United States 
to the expanse of country known as East and West Florida, contains 
the following stipulations (8 U. S. Stat., pp. 254 and 256): 

Arr. 2. His Catholic Majesty cedes to the United States, in full property and sov- 
ereignty, all the territories which belong to him situated to the eastward of the 
Mississippi, known by the name of East and West Florida. * * * 

Arr. 6. The inhabitants of the territories which His Catholic Majesty cedes to the 
United States by this treaty shall be incorpurated in the Union of the United States, as 
soon as may be consistent with the principles of the Federal Constitution, and 
admitted to the enjoyment of all the privileges, rights, and immunities of the citizens 
of the United States. 


In the treaty of 1848, whereby Mexico relinquished the expanse of 
country known as Upper California and New Mexico, resort was had 
to the simple plan of designating the northern boundary of the Mexican 
Republic. The reason for this was that the United States took the 
position that, having taken and occupied the capital of the Mexican 
Republic, its title was perfected by complete conquest, not only of 
Upper California and New Mexico, but of the entire Republic, and 
the question to be determined was how much should be restored by 
the United States, not how much should be ceded by Mexico. Being 
vanquished, Mexico was obliged to assent to the proposition, and hence 
the adoption of the plan followed. The treaty contained the following 
stipulation (9 U. S. Stat., 930): 

Arr. 9. The Mexicans who, in the territories aforesaid, shall not preserve the char- 
acter of citizens of the Mexican Republic, comformably with what is stipulated in the 



















The treaty with Mexico (1853), whereby 
the territory known as the ‘Gadsden _ 
stipulation as to boundary. Article 1 p 
Stat., 1082): ‘ 

The Mexican Republic agrees to designate the following as her true li 
United States for the future: 

Then follows an exact description of the location of th 
line and how the same shall be surveyed and 
continues; 

The dividing line thus established shall, in all time, be 
two Governments, without any variation therein, unless of the express 
sent of the two, given in conformity to the principles of the law of n: 
accordance with the constitution of each country, respectively. 

The treaty with Russia (1867), whereby the United § 
Alaska, contains the following stipulation (15 U. 8. oa 
542): 

Arrticte 1. His Majesty the Emperor of all the Russias agrees to cede to 
States * * * all the ferritory and dominion now possessed by his 
the continent of America and in the adjacent islands, the same being con 
the geographical limits herein set forth, to wit: * * * 7 

Arr. 2. In the cession of territory and dominion made by the preceding a 
included the rights of property of all public lots, * * * which are n 
individual property. 

Anr. 3. The inhabitants of the ceded territory * * * shall be adn 
enjoyment of all the rights, advantages, and immunities of citizens of t 
States. * * * 

What was accomplished by article 1 of the treaty ceding 
upon the treaty being ratified and exchanged, is stated by Da’ 
as follows (29 Fed. Rep., 205): y 

Upon the ratification by the President of the United States, by and with tl 
and consent of the Senate, on the one part, and on the other by His Maj 
Emperor of all the Russias, and an exchange of those ratifications * * * 
of the soil in Alaska vested in the United States. (United States v, Nelson, 29 
Rep., 202, 205.) 

The expression ‘the title of the soil” as here used means one 
of the sovereign or of jus publicum, not the right of a 7 
jus privatum. 

The extension of the boundaries of the United States to ) 
Hawaiian Islands was accomplished by diplomatic n : 
summated by the passage, by the Senate and House of Representatives 
and approval by the President, of a joint resolution reciting ( 

Stat., 750)— ‘ 

That said cession is accepted, ratified, and confirmed, and that the 
Islands and their dependencies be, and they are hereby, annexed 
territory of the United States and are subject so the sovereign domi 
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be made by the public treasurer only on his w 
judge of the courts of admiralty and 


State and of the Treasury, Noy., 1803, pp. a) 
A code of laws, many of which were Reo 
of the United States and the institutions of our Gor 
to be administered or superseded and replaced by others 
one man, an agent of the Executive. There was a: 
ment. Two canons and ia curates received 
the public treasury. (Pub. Doc., 8th Cong., ; Appen 
travelers, previous to circulating any news of importance, 
to relate it to the syndic of the district, who was authori: 
its further circulation if he thought such probibition would b 2 0 
public good. (Ibid., Appendix 71.) A son whose a v 
could not sue without his consent, nor persons 
gious order without that of their superior. (Ibid., 
married woman convicted of adultery and her 
delivered up to the will of the husband, with the reserve, 
that if he killed one he must kill both. (Ibid., Appendix 46.) 
reviled the Saviour or the Virgin Mary was to be punished 
his tongue cut out and his property confiscated. (Tbid., Ay 
The treaty with Spain (1819) confirming the claims of 
States to East and West Florida was ratified by the § 
19, 1821, and thereafter Congress passed ‘‘An act for ec 
execution the treaty between the United States and 8 
approved March 3, 1821 (3 U. 8S. Stat., 637). The t 
acquired was also the subject of much other legislation 
official action by the political powers of our Government treat 
being within the boundaries of the United States, such as ¢ 
therein the State of Alabama by an act passed March 2, 1819, 
two years prior to the ratification of the treaty. Indeed, the Uni 
States has never conceded that it derived title to the Floridas fr 
Spain. ‘All that part of Alabama which lies between the thirt; 
and thirty-fifth degrees of north latitude was ceded by the 
Georgia to the United States by deed bearing date the 4 
April, 1802,” and the remainder was acquired by the Loui 
chase. (Pollard’s 's Lessee v. Hagan et al., 3 How., 212.) 
The provisions of the treaty with Mexico (1848) relating tot 
ern boundary of the Mexican Republic were made effective 
United States by legislation making appropriations— 
For expenses in ronning and marking the boundary line b 
States and Mexico, marking the examinations contemplated 
the treaty of Guadalupe Hidalgo. * * * (9 U, 8, Stat, 1.5 py 
$20, sec. 3; 10 U. 8, Stat. L., pp. 17, 4, 149.) 
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The purpose of the treaty between the United States and Spain 
(1898), as stated therein, was ‘‘to end the state of war now existing 
between the two countries.” Being the victor, the United States 
dictated the terms and conditions upon which the war would end. 
The situation was in many respects the same as in the instance of 
the war with Mexico. The United States had captured and occupied 
the provincial capitals of Porto Rico, the Philippines, and the island 
of Guam, and the Spanish forces therein had surrendered to the force 
of American arms, and these provinces were subject to military occu- 
pation by the American forces. This was a sufficient basis of good 
title for the United States. So long as the United States continued 
to hold and occupy said islands neutral nations must recognize the 
United States as possessed of sovereignty therein. As was said by 
the United States Supreme Court with regard to territory subjected 
to military occupation during the war with Mexico: 

It is true that when Tampico had been captured and the State of Tamaulipas sub- 
jugated other nations were bound to regard the country, while our possession con- 
tinued, as the territory of the United States, and to respect it as such; for, by the 
laws and usages of nations, conquest is a valid title while the victor maintains the 
exclusive possession of the conquered country. * * * As regarded by all other 
nations, it was a part of the United States, and belonged to them as exclusively as 
the territory included in our established boundaries; but yet il was not a part of the Union, 
for every nation which acquires territory by treaty or conquest holds it according to 
its own institutions and laws; and the relation in which the port of Tampico stood 
to the United States while it was occupied by our arms did not depend upon the law 
of nations, but upon our own Constitution and acts of Congress. (Fleming v. Page, 9 
How., 603, 615.) 

Such was the situation as to Porto Rico, the Philippines, and 
Guam when the Peace Commission assembled in 1898. One require- 
ment made by the American commission was that Spain should assume 
toward the islands mentioned the same position as was occupied by the 
other nations of the earth, which is that the territory belongs to the 
United States, ‘‘ but yet it was not part of this Union,” or ‘included 
in our established boundaries,” since these were matters which depend 
upon ‘‘our Constitution and the acts of Congress.” 

At the time of the peace conference at Paris in 1898 all the rights of 
Spain in the islands mentioned had not been obliterated. The sov- 
ereignty of Spain therein had been displaced and suspended, but not 
destroyed. Theoretically Spain retained the right of sovereignty, but 
the United States was in possession and exercising actual sovereignty. 
The rights of the United States were those of a belligerent and arose 
from possession and were dependent upon the ability to maintain that 
possession. Under the doctrine of postliminy the sovereignty and 
rights of Spain would become superior to those of the United States, 
if by any means Spain again came into possession of one or all of said 
islands. The American commission therefore required, as a condition 
precedent to a peace, that Spain surrender this right of repossession. 
















In addition, the United States before Cuba, 
any intention of acquiring sovereign rights in said is 
fore the occupation of Cuba in whole or in part by ili 
of the United States, while it imposed duties, did not « 
upon our Government. It follows that, at the time of th 
ference in 1898, the ¢ét/e of Spain to Cuba had not been 
our military occupation. It was therefore necessary to r 
to relinquish f7fZe in Cuba. This was done by the followii 
in the treaty: 

Aur. 1, Spain relinquishes all cai of sovereignty over and ite to Cuba. ¥ 

But in the provisions of the treaty regarding the islands in w 
the United States had secured and was asserting rights of its own 
language is different and the reference to title is omitted. To quot 
the exact words of the treaty: 

Arr, 2, Spain cedes to the United States the island of Puerto Rico and oth 
now under Spanish sovereignty in the West Indies, and the island of Guam, 
Marianas or Ladrones. 

Arr. 3. Spain cedes to the United States the archipelago known as the Phi 
Islands and comprehending the islands lying within the following line: 

The cession provided for by these articles is referred to five tim 
in subsequent articles of the treaty, as follows: 

Arr. 9 * * * the territory over which Spain by the present treaty relin= 


quishes or cedes her sovereignty. * * * 
Arr. 10. The inhabitants over which Spain relinquishes or cedes her sovereignty 
shall be, ete. 


Anr. 11. The Spaniards residing in the territories over which Spain by this treaty 
cedes or relinquishes her sovereignty shall be, etc. ' 


Art. 12. Judicial proceedings pending * * * in the territories oer hh 
Spain relinquishes or cedes her sovereignty shall be, etc. 

Ant, 14. Spain will have the power to establish consular officers in the 
places of the territories the sovereignty over which has been either 
ceded by the present treaty. 

It therefore seems that the word ‘‘cede,” as used in this tre 
to be given the meaning ascribed to it by ordinary usage, to wit, 
yield or surrender; to give up; to resign.” (Webster’s Diction 

Consideration must also be given to the fact that nowhere in 
treaty is mention or reference made of the territorial boundaries 
the United States, either present or prospective; and to make ‘ | 
ance doubly sure,” the treaty provides: be 

Agr. * * * The civil rights and political status of the native: ir 
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Government assented to the war ceasing and peace being established 
upon the condition (among others) that Spain assents to the rights 
secured by the United States by virtue of military occupation and 
abandons its right to regain the territory so occupied. In so doing, 
neither the Senate nor the Executive attempted to extend the territo- 
rial boundaries of the United States, nor to assent to such extension, 
for the proposition was in no wise involved. So that if the Senate or 
the Executive, acting alone or in conjunction, and without the concur- 
rence of the House of Representatives, could extend or contract the 
territorial boundaries of the United States, it is sufficient to say that 
in this instance they have not attempted to exercise such power. The 
Senate placed itself on record by passing the following resolution: 


Resolved by the Senate and House of Representatives of the United States of America in 
Congress assembled, That by the ratification of the treaty of peace with Spain it is not 
intended to incorporate the inhabitants of the Philippine Islands into citizenship of 
the United States, nor is it intended to permanently annex said islands as an inte- 
gral part of the territory of the United States; but it is the intention of the United 
States to establish on said islands a government suitabie to the wants and conditions 
of the inhabitants of said islands to prepare them for local self-government, and in 
due time to make such disposition of said islands as will best promote the interests 
of the citizens of the United States and the inhabitants of said islands. 


As to the effect of action by the political branch of our Government 
regarding territory, the Supreme Court of the United States say (Mar- 
shall, Chief Justice): 


If those departments which are intrusted with the foreign intercourse of the nation, 
which assert and maintain its interests against foreign powers, have unequivocally 
asserted its rights of dominion over a country of which it is in possession and which 
it claims under a treaty; if the legislature has acted on the construction thus asserted, it is 
not in its own courts that this construction is to be denied. A question like this 
respecting the boundaries of a nation is, as has been truly said, more a political than 
a legal question, and in its discussion the courts of every country must respect the 
pronounced will of the legislature. (Foster et al. . Neilson, 2 Peters, 253, 309.) 


In a later case the court again assert this doctrine, and with refer- 
ence to the announcement thereof in Foster v. Neilson say: 

This court did not deem the settlement of boundaries a judicial but a political 
question—that it was not its duty to lead, but to follow the other departments of the 
Government; that when individual rights depended on national boundaries * * * 
ita duty commonly is to decide upon individual rights according to those principles 
which the political departments of the nation have established. * * * We think, then, 
however individual judges might construe the treaty of San. Ildefonso, it is the prov- 
ince of the court to conform its decisions to the will of the legislature, if that will has 
been clearly expressed. (United States v. Arredondo et al., 6 Peters, 691, 711; Garcia 
v. Lee, 12 Pet., 511, 520.) 


The effect of the treaty and the action thereon by the Senate and 
the Executive was to end the war. But the condition of the territory 
subject to military occupation as a result of that war was not changed 
by said treaty, except that it ceased to be a theater of actual war and 
the title of the United States was made incontestable. 
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GovisceiOokart of the United Side 


A war, therefore, declared by Congress can never be | 
purpose of conquest or the acquisition of territory; nor d 
war imply an authority to the President to enlarge thei 
by subjugating the enemy’s country. The United Pay 
boundaries by conquest or treaty, and may demand the cession 
condition of peace, in order to indemnify its citizens for tl 
suffered or to reimburse the Government for the expenses of t) 
be done only by the treaty-making power or the legislative auth 
part of the power conferred upon the President by the declaration 
and his power are purely military. As commander in chief 
direct the movements of the naval and military forces placed by 
and to employ them in the manner he may deem most effectual to har: 
and subdue the enemy. He may invade the hostile country and 
sovereignty and authority of the United States. But his 
boundaries of this Union, nor extend the operation of our institutions a 
limits before assigned to them by the legislative power. (Fleming ot AL &! Pay 
614, 615.) , 

The military arm of our Government deals with our enemi 
tory as ‘‘property.” Such territory is lawful prize of ple 
and held, as the Supreme Court say, ‘‘ in order to indemnify 
for the injuries they have suffered or to reimburse the Ge 
for the expenses of the war.” 

This is what has been done in the territory acquired by the U 
States in the late war with Spain. The President, having waged : 
declared to exist by the Congress and having conquered a p J 
sents to Congress the territory of said islands as so much 
seized as a spoil of war and to be dealt with by the 
of the United States as shall be determined by that sovereign’s will. 

In United States v. Reynes the court say (9 How., 153, 154): 

The legislative and executive departments of the Government have d mi 
the entire territory was so ceded. This court have solemnly and rep 
that this was a matter peculiarly belonging to the cognizance of the 
(United States v. Reynes, 9 How., 127, 153-154.) 

In Fleming et al. ». Page the court further say (9 How., 61 

But the boundaries of the United States as they existed when rar ¥ 
against Mexico were not extended by the conquest; nor could 
the varying incidents of war and be enlarged or diminished as the 
side advanced or retreated. They remained unchanged. And 
was out of the limits of the United States, as previously established by the political au- 
thorities of the Government, was still foreign. — 

Attention is directed to the fact that the legislati rtmen 
the United States Government has not taken action 
ever in regard to the territory of the islands ceded 
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Senate has advised the President to ratify the treaty of peace and ter- 
minate the war upon the terms set forth in the treaty. Being so 
advised. the President ratitied the treaty. (30 U.S. Stats., 1754.) 

Since the ratification the President and all the subordinate depart- 
ments of the executive branch of our Government have treated said 
territory as being outside of the territorial boundaries of the United 
States. 

Although these islands were outside the boundaries of the United 
States, they were territory appertaining to the United States, to which 
the sovereign people of the United States had acquired sovereign title, 
and in which said sovereign had secured many proprietary rights to 
property. It was therefore the duty of the President to use the means 
at his disposal to maintain the one and preserve the other. This duty 
is equally imperative should the emergency arise upon the high seas, 
or in territory recognized to be within the jurisdiction of another 
sovereignty. Therefore the discharge of such duty can not be inter- 
preted as an assent to the extension of the territorial boundaries. 

Apparently the position of the President is that the initial step in 
making known the will of the sovereign in regard to the extension of 
our boundaries to include this territory is to be taken by the legisla- 
tive department, and the assent of the executive department to be 
evidenced by the approval of the acts of the legislative department 
by the President. This course is in harmony with the theory and 
established practices of our Grovernment. 

In the special message to Congress transmitting the Louisiana pur- 
chase treaty President Jetferson said: 

With the wisdom of Congress it will rest to take those ulterior measures: which 
may be necessary for the immediate occupation and temporary government of the 
country; for itx incorporation into our Cnion; for rendering the change of government. 
a blewing to our newly adopted brethren; for securing to them the rights of con- 
wience and property, * * * and establishing friendly relations with them. 
(Messages of the Presidents, Richardson's Comp., Vol. I, p. 358.) 


In that message Jefferson also said: 


* * * The property and sovereignty of all Louisiana ** * * have on cer 
tain conditions been transferred to the United States by instruments bearing date 
the 30th of April last. When these shall have received the constitutional sanction 
of the Senate they will without delay be communicated to the Representatives also 
for the exercise of their functions as to those conditions which are within the powers 
vested by the Constitution in Congress. (Ibid. ) 


After the Louisiana purchase treaty had been ratified by the Senate 
and ratifications exchanged, Jefferson again sent the treaty to Con- 
gress, accompanied by a message wherein he said: 

These conventions * * * are communicated to you for consideration im your 
legislative capacity. You will observe that some important conditions can not be 


carried intu execution but with the aid of the Legislature. (Richardson’s Comp., 
Yul. 1, p. 362.) 


13635—02—_4 





















See also debate in House of R 
iio the motion fering nt 
(Annals of Congress, 1803-4, p. 47. 
Paria tients ieve bees affected ip a OR 
War wrought the changes, the treaty only co 
The result of the war with Spain upon these isla: 
the jurisdiction of Spain therein and compel a withe 
sovereignty therefrom, leaving the islands in the 
United States. Thereupon they became land a 
United States and in the possession of the United § 
within the territorial boundaries of the United States. 





within the territorial boundaries of the United States 
privileged by the provisions of the Constitution, but t 
question that territory without the boundaries of the United § 
not bound and privileged by our Constitution. 

The United States Supreme Court say: 

The Constitution can have no operation in another country. (In re Re 
8, 453, 464, citing; Cook #. United States, 138 U. 8., 157, 181.) 

This brings us to the question: 

Has the Congress authority to legislate for territory appe 
and in the possession of the United States, but outside of the t 
boundaries? ; 

This exact question was presented to the Supreme Court 
United States in three cases decided in 1890—Jones ». United 
Smith ». United States, and Key v. United States (187 U. S., 
The territory involved was the Navassa Island, in the Carib 
Sea. The island is a small one, and wittily designated by a pr 
magazine writer on this subject as ‘“‘an abandoned manure 
But the cases presented to the Supreme Court involved the in 
of the death penalty on American citizens, than which no question the 
courts are called upon to decide is more solemn. 

The court held: 

The guano islands act of August 18, 1856, ¢. 164, reenacted in Revised § 
sections 5570-5578, is constitutional and valid. : | 


The provisions of that law directly involved were as follows: 


Src. 5570. Whenever any citizen of the United States discovers a dopa of Salen 
on any island, rock, or key, not within the lawful jurisdiction of any other goyern 
ment, and not oceupied by the citizens of any other government, and takes peac 
possession thereof, and occupies the same, such island, rock, or key may, 
cretion of the President, be considered as appertaining to the United States. 

Sec. 5576. All acts done and offenses or crimes committed on any sue 
rock, or key, by persons who may land thereon, or in the waters adjace 
shall be deemed committed on the high seas, on board a merchant 
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belonging to the United States, and shall be punished according to the laws of the 
United States relating to such ships or veasels and offenses on the high seas, which 
laws, for the purpose aforesaid, are extended over such islands, rocks, or keys. 


The indictment charged that Henry Jones, 


at Navasea Island, a place which then and there was under the sole and exclusive 
jurisdiction of the United States, and out of the jurisdiction of any particular State or 
district of the United States, the same being, at the time of the committing of the 
offenses, * * * an island situated in the Caribbean Sea and named Navassa 
Island, * * * and which was then and there recognized and considered by the 
United States as appertaining to the United States, and which was then and there 
in the possession of the United States, * * * 

murdered one Thomas N. Foster. 

The defendant filed a general demurrer, which was overruled, and he 
then pleaded not guilty. Trial was had, and the jury returned a verdict 
of guilty. Thereupon the defendant moved in arrest of judgment— 
Because the act of August 18, 1856, c. 164, now codified with amendments as title 72 
of the Revised Statutes of the United States, is unconstitutional and void, and the 
court was without jurisdiction to try the defendant under the indictment found 
against him. 

The motion was overruled and the defendant sentenced to death. In 
affirming this sentence the court say (137 U. S., 212): 

By the law of nations, recognized by all civilized states, dominion of new territory 
may be acquired by discovery and occupation, as well as by cession or conquest; and 
when citizens or subjects of one nation, in its name and by its authority or with its 
assent, take and hold actual, continuous, and useful possession (although only for the 
purpoee of carrying on a particular business, such as catching and curing fish or 
working mines) of territory unoccupied by any other government or its citizens, the 
nation to which they belong may exercise such jurisdiction and for such period as it 
gees fit over territory 80 acquired. This principle affords ample warrant for the legis- 
lation of Congress concerning guano islands. (Vattel, lib. 1. ¢. 18; Wheaton on 
International Law, 8th ed., §§ 161, 165, 176, note 104; Halleck on International Law, 
c. 6, §§ 7, 15; 1 Phillimore on International Law, 3d ed., §§ 227, 229, 230, 232, 242; 
1Calvo, Droit International, 4th ed., §§ 266, 277, 300; Whiton v. Albany Ins. Co., 
109 Maes., 24, 31.) 

When Spain elected to go to war rather than withdraw from Cuba, 
she subjected the sovereignty and dominion of her entire realm to the 
hazard of that war, and by the laws of war and of nations she made it 
lawful for her adversary to invade any part of her domain and displace 
her sovereignty, exclude her jurisdiction, and destroy her dominion; in 
other words, effect a complete conquest. So much of her domain as 
became so situated was without the jurisdiction of Spain and within 
the possession of the United States. As to the United States, such 
territory was the same as land newly discovered and occupied by citi- 
zens of the United States, with this difference, the occupier was a mil- 
itary force of the United States sent there by the nation itself, instead 
of a private citizen and pioneer adventurer, 
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The sovereignty and jurisdiction of the United States have attached 
to the territory embraced in a number of islands, under the act of 
August LS, 1856, as will appear from the following correspondence on 
file in the Treasury Department: 


Treascry Department, First CoMPTROLLER’S OFFIC! 
’ RF, 


Washington, D. C., September 16, 1893. 
Hon, &. Wie, 


alasistant Secretary of the Treasury. 

Sir: In compliance with the request contained in your letter of the 15th instant, 
LT have the honor to transmit herewith a list of the guano islands bonded under the 
act of August 18, 1856, as appears from the bonds on file in this office up to the pres 
ent date. You will observe that the list is the same as that transmitted with letter 
from this office, dated December 22, 1885, no additional bonds having been received 
since that date. 

Respectfully, yours, R. S. Bow er, Comptroller. 


List of guano islands, appertaining to the United States, bonded under the act of Lugust 
18, 1856, ax appears from bonds on file in the office of the First Comptroller of the Treasury, 
September 16, 1893. 










































































7 
Num- 
ber of. Date of bond. Name of island, : Latitude. Longitude. 
bond. . 
| ce , w ” 
1 Oct, 28,1856 | Bakers, or New Nantucket 0 15 00 00 W 
2 Jarvis ..... i 0 21 00 ow 
3 18 10 00 00 W 
4 0 & 00 00 W 
a) Johnsons Ishinds ... porte caseesseeee 
6. Barren, or Starve 5 40 00 00 W 
Enderbury 3 08 © 00 W 
McKean 35 00 oow 
Pheonix . 3 47 «00 oo W 
7 Christinas 1 58 00 ow 
8 > Maldens Islan ! 4 00 00 00 Ww 
9 America Islands 3 10 00 oo W 
' Annes, : 9 419 00 oow 
Barbers . 8 54 00 ow 
Baumans. i 48 00 oo W 
Birnies 3 35 00 ow 
; Caroline 9 St 00 ow 
1 Clarence : 9 07 00 oow 
1 Dangerous Islands 10 00 00 oo W 
1 Dangers Roc. 6 30 00 00 W 
\ David: 0 40 00 oow 
1 Duke & 30 00 00 W 
i Enderburys . 3 08 00 ow 
i Farmers. 3 00 00 ow 
i Favorite 2 50 00 00 W 
! Flint.. 10 32 00 00 W 
| Flints 11 26 00 vow 
| Franc 9 4K 00 wow 
! Frienhaven . 10 00 00 wow 
Gardners 4 10 00 
Gallego . 1 #2 vo 
Ganges 10 “9 00 
Groninque 10 00 00 y 
Humphre 10 10 «00 a 
Kemns.. 4 41 00 ow 
Liderons.. 1 05 00 ow 
Low Island 9 B OO 00 W 
Mackin ... 3 02 380 ow 
Mary Let 4 40 00 00 W 
Marys... 2 %83 00 ow 
Mathews 2 03 00 00 W 
Nassau. . 11 30 00 oo W 
Palmyros 5 1a 00 00 W 
Penhuyns. & 455 00 oow 
Peseado . 10 38 00 00 W 
Phenix. 3 40 00 oow 
Prospect 4 42 00 00 W 
Quiros .. 10 32 00 00 W 
Riersons ........ 10 10 00 ow 
Rogeweins Iylands 11 00 00 00 W 
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List of guano islands, appertaining to the United States, bonded under the act of August 
18, 1856, ete. Continued, 


























Num- | ; 
pert Date of bond. Name of island. Latitude. Longitude. 
oma. 
° ” 
y, Feb. &,1860 Samarang Islands. . 3 vo W 
| Sarah Anne.... 4 vo W 
‘ Sidneys Islands 4 vo W 
| Starbuck or Hero 5 00 W 
Stavers ...... 10 vo W 
| Walkers. ..... 3 voW 
' Washington o; 4 ooW 
lv | Great and Little s wes 
: _ bean Sea. 
nN j Islands in Caribbean Sea not named on bond... 
I Pedto Keys, Quito Sereno, Petrel, Roneador. . 
1B Serranilla K iz: East Key, Middle Key | 
Beacon Key............-.- 79 40 0OW 
Morant Key: Northeast K ‘ 
Savanna Key, Seal Key... 55 00 W 
Arenas Key 3430 W 
140 Sept. 13,188) | De Avex ... 37 UW 
| Serranilla Keys 10 00 W 
: Western Triangles 13 00OW 
2830 W 





150 Ovt. 1s, S80 | Inland of Arenas... .. 





CircuLak.—Gtano ISLANDS NOT APPERTAINING TO UNITED STATES. 
{ISHM.—Department No. 176.—Burenu of Navigation. | 
TREASURY DEPARTMENT, OFFICE OF THE SECRETARY, 
Washington, D. C., November 21, 1894. 
To Collectors of Customs and others: 

At the request of the Secretary of State, the following-named ‘guano islands,” 
specitied in lists issued by this Department of guano islands appertaining to the 
United States, will be considered ax stricken from said list and no longer included 
among the guano islands bonded by the United States under the act of August 18, 
1858, viz, Arenas, Perez, Pajoras, Chica, Arenas Key, Western triangles. 

S. WIKE, -Leviatandt Secretary. 


The sovereignty of the United States is not confined within terri- 
torial boundaries. Broadly speaking, it is coextensive with the world. 
By virtue of its sovereignty the United States acquires the right to * 
recognition as a member of the family of nations, with all the rights 
and privileges appertaining to such relationship. It may wage war in 
foreign territory, traverse the high seas, and protect its citizens and 
flag wherever found. It may also acquire rights outside of the bound- 
aries of the territory belonging to it, both peaceably and forcibly, 
as, for instance, the right to move its troops through foreign terri- 
tory. construct ship canals, control harbors, establish coaling stations, 
consulates, and other agencies of commerce. Take the instance of the 
acquisition of land in a foreign capital by the United States upon 
which to erect an embassy. Such land would belong to the United 
States, its sovereignty would attach thereto and its flag float thereover 
by sovereign right; but it would not follow that said land was terri- 
tory bound and benetited by the provisions of our Constitution, and 
that a person setting foot on said premises would secure the right of 
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unrestricted locomotion throughout the United Staves, o 
brought upon the premises were subject to the customs ta 
United States. 

The sovereignty of the United States “follows the ‘ing? ational 
the flag is raised by the authority of that sovereignty, whether the 
raising is accomplished by a discoverer, an ambassador, or a military 
commander, but the territorial boundaries of the United States do not 
until appropriate action has been taken by Congress. 

The usage of the world is that territory, title to whieh is acquired 
by conquest and the acquisition confirmed by treaty of peace, is to be 
dealt with by the new sovereign according to the terms of the treaty, 
or, in the absence of treaty stipulations, upon such terms as the new 
sovereign shall impose. 

The new sovereign in the instance with which we have to deal is the 
sovereign people of the United States. That sovereign has conferred 
upon Congress the authority to impose the terms and prescribe the 
means of accomplishing the purposes of government in all places to 
which its sovereignty attaches, or subject. to its jurisdiction, and as to 
all property to which it has rights. (Art. 4, sec. 3, Const.) In the 
exercise of this authority, Congress, with the approval of the Exeeu- 
tive, may extend the boundaries of the United States to include this 
island territory. 

* If Congress should extend the boundaries of the United States to 
include these islands it may thereafter continue them in the condition 
of property by allowing ‘hem to remain unorganized territory, as was 
done with Oregon and other parts of the West for many years. Or 
Congress may create in said territory a political entity which we call 
a ** State,” and admit it into the Union of States, with the powers pos- 
sessed by the other component States, as was done with California. 

. Or Congress may erect in said territory the political entity known as 
a “Territory,” and possessed of such powers as Congress sees fit to 
confer upon it, as has been done in many instances throughout our 
history, 

The important matter to be now determined is, shall the boundaries 
of the United States be extended to include any or all of the islands af 
Porto Rico, Philippine Archipelago, and Guam. 

The determination must be made by Congress and approved by the 
Executive. 

This extension of boundaries may be accomplished directly by 
express legislation in regard thereto, as in the instances of Hawaii and 
Florida, or indirectly by legislation of such kind and character that 
the purpose to make such extension is established by necessary intend- 
ment, as in the instances of Louisiana, California, and Texas. 

One of the first acts of the first session of the Congress of the United 
States imposed the penalty of death for robbery and kindred offenses 
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committed on the ‘‘ high seas” or any river, haven, basin, or bay, out 
of the jurisdiction of any particular State.” .(Sec. 8, chap. 9, act 
approved April 30, 1790; 1 Stats., 113.) 

The United States Supreme Court held this act to be constitutional, 
and applied to foreigners when the offense was committed on board a 
vessel of the United States, or to any person committing the offense 
on a vessel which had no national character. (United States v. Fur- 
long, 5 Wheat., 184; United States v. Holmes, 5 Wheat., 412; United 
States 7. Klintock, 5 Wheat., 144.) 

In 1820 the Congress of the United States passed an act which pro- 
vided that— 

Every person who, being of the crew or ship’s company of any foreign vessel 
engaged in the slave trade, * * * lands from such vessel and, on any foreign 
shore, seizes any negro or mulatto with intent to make such negro or mulatto a slave, 
* * * isa pirate, and shall suffer death. (See sec. 5376, Rev. Stats. U. 8.) 

This act was directed against the practice of seizing the inhabitants 
of Africa and converting them into slaves. It was an assertion of 
world-wide sovereignty, and illustrates the doctrine that the sover- 
eignty of a nation terminates only where the prior rights of another 
recognized sovereignty begin, and may attach itself to any land or 
territory not within the jurisdiction of a recognized sovereignty. 

It is only necessary to call attention to the legislation of Congress 
regarding the many persons and matters subject to the maritime and 
admiralty jurisdiction of the United States to establish that Congress 
has extraterritorial powers of legislation. Axtraterritorium means 
beyond or outside of the territorial limits of a state (6 Binn., 353), and 
by extraterritorial powers of legislation is meant the authority to 
create legislation which will operate upon persons, rights, or laws 
beyond the limits of the state, but which are still amenable to its laws. 

These powers are not confined to the seas. By treaties or other 
international agreements, upon principles of the comity of nations and 
the usages of the world, the sovereign people of the United States 
acquire many rights to trade in the territory and with the inhabitants 
of other nations. When acquired, these rights helong to the sover- 
cignty of the United States, and are sovereign rights, the exercise of 
which may be and are regulated by Congressional legislation. The 
same is true of our relations with foreign governments as maintained 
and conducted by our representatives and instrumentalities in foreign 
lands. They remain within the jurisdiction and subject to the sover- 
eignty of the United States, although without its territorial bounda- 
ries. The exact rule is that wherever the sovereignty of the Onited 
States may be asserted, the Congress of the United States may prescribe 
the ways and means, the manner and methods by which such sovereignty 
as to be asserted. 
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The determination of the question as to where the sovereignty and 
jurisdiction of the United States shall be asserted is to be made by the 
Congress and the Executive. It is a political question, and calls for - 
the exercise of powers possessed by the political branch of the Gov- 
ernment. In United States «. The James G. Swan the court say: 


As our Government is constituted, the President. and Congress are vested with all 
the responsibility and powers of the Government for the determination of questions 
ax to the maintenance and extension of our national dominion. It is not the province 
of the courts to participate in the discussion or decision of these questions, for they 
are of a political nature, and not judicial. The Congress and the President having 
assumed jurisdiction and sovereignty, and having made declarations and assertions 
as to the extent. of our national authority and dominion above indicated * * * 
all the people and courts are bound by such governmental acts, declarations, and 
assertions * * * and the responsibility of maintaining the national authority 
within the boundaries so fixed, and to the extent asserted by the executive and leg- 
islative authority against: foreign governments, rest« with the executive and legisla- 
tive branches of the Government. (United States 7. The James G. Swan, 50 Fed. 
Rep., 108, 111.) 


With reference to the same question, the United States Supreme 
Court. say (187 0. S.. 21): 

Who is the sovereign, de jure or de fueto, of a territory is not a judicial but a polit- 
ical question, the determination of which, by the legislative and executive depart- 
ments of any government, conclusively binds the judges as well ax all other officers, 
citizens, and subjects of that government. This principle has always been upheld 
by this court: and has been atlirmed under a great variety of circumstances. (See 
authorities cited. ) 

Continuing the discussion, the court say (p. 214): 

All courts of justice are hound to take judicial notice of the territorial extent of 
the jurisdiction exercised by the government whose laws they administer, or of its 
recognition or denial of the sovereignty of the foreign power, as appearing from the 
publie acts of the legislature and the executive. (See authorities cited. Jones t. 
United States, 187 Ul 8., 202, 212, 214.) 

The legislation enacted by Congress regarding consular courts (Title 
47, p. TSB. U.S. Rev. Stats.) conferring jurisdiction thereon and reg- 
ulating procedure therein, is also an example of the exercise of its 
power of extraterritorial legislation by Congress. This legislation 
was sustained by the United States Supreme Court in a case wherein 
aman had been convicted and sentenced to death by the American 
consular tribunal in Japan. (In re Ross, 140 U. S., 453.) The case 
wasas follows: John M. Ross. a seaman of the American ship Bullson, 
was Charged with murder, committed on board said ship while in the 
harbor of Yokohama, Japan. He was placed on trial before the consul- 
general of the United States at Kanagawa, Japan, sitting as a court in 
that place. in pursuance and by authority of the statutes of the United 
States for that purpose made and provided. He was not indicted by 
a grand jury, but a complaint in writing was filed in said tribunal. 
The accused demanded a trial by jury. which was denied, and the court 





The claim that the Constitution has no extraterritorial force is disproved by the 
existence and operation of the consular court itself. 

The refusal to allow the accused a trial by jury was a fatal defect in the jurisdiction 
exercised by the court, and renders its judgment absolutely void. (See 140 U.S. 460, ) 





The holding of the court, as stated in the syllabus, is as follows: 


By the Constitution of the United States a government is ordained and established 

“for the United States of America,” and not for countries outside of their limits; and 

that Constitution can have no operation in another country. 2 
The laws passed by Congress to carry into effect the provisions of the treaties 

granting extraterritorial rights in Japan, China, etc. (Rev. Stats., §§ 4083-4096), do 

no violation to the provisions of the Constitution of the United States, although they 

do not require an indictment by a grand jury to be found before the accused can be 

called upon to answer for the crime of murder committed in those countries or to 

secure to him a jury on his trial. 


Regarding the authority of Congress to legislate for territory with- 
out the boundaries of the United States, the court in the body of the 
opinion say: 


We do not understand that any question is made by counsel as to its power in this 
respect. His objection is to the legislation by which such treaties are carried out, 
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contending that, so faras coimen al RAN 2 
tection and guarantee against an undue 
Constitution to citizens of the United States at 
abroad, In none of the laws which have been ps 
treaties of the kind has there been any attempt to requ 
jury before one can be called upon to answer for a public ¢ 
mitted in those countries, or to secure a jury on the trial 
laws on that subject have been passed without objection t 
Indeed, objection on that ground was never raised in any 
informed, until a recent period. 

Tt is now, however, earnestly pressed by counsel for the peti 
think it tenable. By the Constitution a government is ord 
“for the United States of America,” and not for countries outs 
The guaranties it affords against accusation of capital ov Soeee 
indictment or presentment by a grand jury, and for an 
thus accused, apply only to citizens and others within the United mr or 
brought there for trial for alleged offenses committed elsewhere, and no 
or temporary sojourners abroad, 

The Constitution can have no operation in another country. When, ther 
representatives or officers of our Government are permitted to exercise: 
any kind in another country it must be on such conditions as the two co 
agree, the laws of neither one being obligatory upon the other. The deck « 
vate American vessel, it is trne, is considered for many purposes constrn 
territory of the United States, yet persons on board of such vessels, whe 
sailors, or passengers, can not invoke the protection of the provisions 1 ; 
until brought within the actual territorial boundaries of the United 8 a i 
besides, their enforcement abroad in numerous places, where it would righ! 
important to have consuls invested with judicial authority, would be impr ' 
from the impossibility of obtaining a competent grand or petit jury. The requir 
ment of such a body to accuse and to try an offender would, in a majority of cases, 
cause an abandonment of all prosecution. The framers of the Constitution, wh ! 
fully aware of the necessity of having judicial authority exercised by our cs 
non-Christian countries if commercial intercourse was to be had with their 
never could have supposed that all the guaranties in the administration of t 
upon criminals at home were to be transferred to such consular t 
applied before an American who had committed a felony there could be accused and 
tried. They must have known that such a requirement would defeat the 
pose of investing the consul with judicial authority. While, therefore, in one g 
the American accused of crime committed in those countries is deprived of the g 
anties of the Constitution against unjust accusation and an impartial trial, 7 
another aspect he is the gainer, in being withdrawn from the procedure of their 
tribunals, often arbitrary and oppressive, and sometimes accompanied with extreme 
cruelty and torture. (In re Ross, 140 U. 8., 463, 465.) 


The right of Congress to confer jurisdiction in civil matters upon 
consular courts was declared to exist by the United States Supreme 
Court in Dainese v. Hale, 91 U. 5., 13. 

The constitutionality of Congressional legislation regarding consular 
courts is discussed and sustained in the following cases: Ma 
United States (10 Wall., 66, 67); In re Joseph Stupp (11 K 
124); United States ». Craig (28 Fed. Rep., 801), (opinion hy ft 
Brown); United States v. Smiley (6 Baw:,: 645), (opinion ty J : 
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Fields); Steamer Spark v. Lee Choi Chum (1 Saw., 718); Tazaymon 
v. Twombly (5 Saw., p. 79); The Pingon (7 Saw., 483); The Pingon 
(11 Fed. Rep., 607). 

Pursuant to the provisions of Title 47, sections 4083 to 4130, the 
United States is maintaining consular courts in the following countries: 
Cnina, Korea, Maskat, Morocco, Persia, Samoa, Siam, Tonga, Turkey, 
and Zanzibar. 

This Government also maintained consular courts in Japan up to 
July 17, 1899, when the new treaty with Japan, which abolished these 
courts, went into effect. 

The right of legislation in regard to consular courts in territory 
within the jurisdiction of a recognized sovereignty with which the 
United States maintains foreign relations is to be exercised in accord- 
ance with existing treaty stipulations in regard thereto. The right 
is not created by the treaty, but is simply regulated thereby. Consular 
courts are instituted and maintained in countries subject to the domin- 
ion of semicivilized or barbarous people whose chieftains we do not 
tecognize as possessing sovereign powers and with whose government 
we do not make treaties nor maintain foreign relations. 

Section 4088, Revised Statutes of the United States, is as follows: 

The consuls and commercial agents of the United States at islands or in countries 
not inhabited by any civilized people or recognized by any treaty with the United 
States are authorized to try, hear, and determine all cases in regard to civil rights, 
whether of person or property, where the real debt or damages do not exceed the 
sum of $1,000, exclusive of costs, and, upon full hearing of the allegations and evi- 
dence of both parties, to give judgment according to the laws of the United States and 
according to the equity and right of the matter, in the same manner as justices of the 
peace are now authorized and empowered where the United States have exclusive 
jurisdiction. They are also invested with the powers conferred by the provisions of 
sections 4086 and 4087 for trial of offenses or misdemeanors. 


Regarding this section Attorney-General Garland said: 


The jurisdiction thus conferred is based upon the well-received doctrine of inter- 
national law that consuls in barbarous or semibarbarous States are to be regarded as 
investing with extraterritoriality the place where their flag is planted, and if justice 
is to be administered at all, so far as concerns civilized foreigners visiting such States, 
it must be by tribunals such as are named in section 4088, Revised Statutes. (18 A. G. 
Op., 219, 220.) 


The United States has acquired and still retains certain rights in the 
Samoan Islands. Wharton’s International Digest, Vol. I, sec. 63, 
contains the following: 


In March, 1872, certain commercial arrangements were made by Manga, chief of 
Tutuila, and Commander Meade, of the U. 8. 8S. Narragansett, for the use of the port 
of Pango-Pango. According to a summary in the Nineteenth Century for February, 
1886, ‘‘ It was arranged that Pango-Pango should be given up to the American Gov- 
ernment, on condition that a friendly alliance existed between that island and the 
United States. Pango-Pango Harbot has thus passed forever from the hands of the 
British.” 


















































(January 17, 1878). Article Il of said 
‘Naval vessels of the United States shall hay: 
Peek st PuhgaPlrgee se ekehabtng hate 
coal and other naval supplies for their naval and e 
Government will hereafter neither exercise nor au 
said port adverse to such rights of the United States or 
Although Congress has legislated as to how 
rights secured by the United States in the Samoan Island 
exercised, it has never been claimed that the boun¢ f 
States had been extended to include any of th 
the Samoan Islands. The reason for this is that neit 
islation or necessary intendment has Céngress eve 
assent to such extension. IU: 
The right of Congress to ereate extraterritorial legisk 
upon the fact that a citizen of the United States 
territorial boundaries is not thereby divested of the alle 
this Government nor the privileges and cations 
Wherever he goes he is entitled to call for and receive t 
of the sovereignty of the United States. This protection 
afforded to such extent and in such manner and form as sh 
adequate and proper to that sovereignty. Under our form of ¢ 
ment the authority of declaring the will of the oe 
people of the United States—is vested in Congress. This p 
protection by his sovereign enjoyed by a citizen carries with 
obligation on his part to respect the will of his sovereign: i. 
obey its laws. If he refuses to respect this obligation, the sox 
may reach out to punish him as it is hound to do to protect hima. 3 
will of the sovercign of the United States in regard thereto is i 
known by Congress. Here, again, Congress acts in: ena wil 
treaty stipulations, if any exist, but the right to enforce soy 
authority over its citizens is not created by treaties. 
This brings the discussion to the question, Are the inhabi 
said islands * citizens” of the United States? If by ‘‘citizen” 
**a member of the civil state, entitled to all its privileges,” the yu 
tion must be answered in the negative, for even in the 
provided that “ the civil rights and political status * * * sh 
determined by the Congress” (art. 9), and Congress has not yet. 
such determination. Nor do they fulfill the requirements of ti 
teenth amendment to the Constitution, for while they are 
the jurisdiction of the United States they are not ** perso 
naturalized in the United States.” 
If by “citizen” is meant one who owes 
ment in return for the protection which the Gove 
then the inhabitants are citizens of the United Staten, 
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That the inhabitants of these islands are entitled to call upon the 
United States to protect them in their rights of property and person, 
preserve the public peace, maintain law and order, and prevent 
encroachments upon the territory by foreign nations can. not be 
denied. Correlatively, the inhabitants owe allegiance to the sover- 
eignty and obedience to the laws whereby the sovereignty undertakes 
to discharge the obligation. 

The sovereignty and jurisdiction of the United States having 
attached to said islands, persons continuing therein are subject to the 
laws put in force therein hy the United States, without regard to their 
citizenship, with such exceptions as are in force in other territory 
subject to the jurisdiction of the United States. 

Regarding the citizens of the United States who were domiciled in 
the town of Castine while subject to military occupation by the forces 
of Great Britain during the war of 1812, the United States Supreme 
Court say (United States ». Rice, £ Wheat., 247, 254): 

By the conquest and military occupation of Castine the enemy acquired that firm 
possession which enabled him to exercise the fullest. rights of sovereignty over that 
place. The sovereignty of the United States over the territory was, of course, sus- 
pended, and the laws of the United States could no longer be rightfully enforced 
there or be obligatory upon the inhabitants who remained and submitted to the 
conquerors. By the surrender the inhabitants passed under a temporary allegiance 
to the British Government, and were bound by such laws, and such only, as it 
chose to recognize and impose. From the nature of the case no other laws could be 


obligatory upon them, for where there is no protection or allegiance or sovereignty 
there can be no claim to obedience. 


Certainly the sovereignty of the United States may enforce against 
the subjects of another sovereignty a rule it ix willing to apply to its 
own citizens. - 

Regarding the powers of Congress over Alaska, Dawson, J., said 
(29 Fed. Rep., 205): 

Possessing the power to erect a Territorial government. for Alaska, they could confer 
upon it such powers, judicial and executive, as they deem most suitable to the neces- 
sities of the inhabitants. Jt wes unquestionably within the conatitutional: power of Con- 
grexs to withhold from the inhabitants of Alaska the power to legislate and make laws, In 
the absence, then, of any larinaking power. in the territory, to what source must the 
people look for the laws by which they are to be governed? This question can admit 
of but one answer. Congress ix the only lawmaking power for Alaska. (United 
States ¢. Nelson, 29 Fed. Rep., 202, 205-206. ) 

In speaking of the powers of Congress in legislating for territory 
subject to the jurisdiction of the United States, but outside of the 
jurisdiction of any one of the States of the Union, the circuit court of 
appeals. ninth circuit, say: 

It may legislate in accordance with the special needs of each locality, and vary its 


regulations to meet the conditions and circumstances of the people. (Endleman ¢, 
United States, 86 Fed. Rep., 456, 459.) 












In Snow v. United States (18 Wall., 319) the 

The government of the Territories of the United Sta 
gress; and, secondarily, to such agencies as Congress may 
During the term of their pupilage as Territories they are m 
United States. Their people do not constitute a sovereign power. 2 
exercised therein is derived from the General Government. 

From the foregoing it seems manifest that the 
Congress are coextensive with the authority of the aa 
that in legislating for territory and individuals without the 
of the United States Congress need not conform to the cons 
requirements regarding territory within the boundaries of the Unite 
States and citizens domiciled therein. : 

With the light of these interpretations afforded by judicial decision 
and Congressional action, let us examine the Constitution itself: 

Article 1, section 8, of the Constitution confers upon Congress the 
power— 

To define and punish piracies and felonies committed on the high seas and offenses 
against the law of nations. 

Tt can not be seriously contended that the high seas are within the 
territorial boundaries of the United States. 

The people of the United States, in adopting this provision, 
nized the fact that the sovereignty of the United States was 
wide, and that such sovereignty could attach itself, and sconre aia 
diction to exercise authority at any point without the jurisdiction of 
another recognized sovereignty. 

The provision regarding “offenses against the law of nations” is 
a similar recognition, By the law of nations, when an invading army 
has driven out the opposing sovereign and overthrown the existing 
government, the invader is bound to replace said government by one 
of his own. The Brussels project of an international declaration 
concerning the laws and customs of war provides as follows: 

Arr. 2. The authority of the legal power being suspended, and having actually 
passed into the hands of the occupier, he shall take every step in his power to rees- 
tablish and secure, as far as possible, public safety and social order. 

See also section 43, Recommendations of Institute of International 
Law, Oxford Session, 1880; section 1, Lieber’s Instruetions for the 
Government of Armies of the United States in the Field. (G. O., 
100, A. G, O., 1863.) 

In ancient times governments of this character were administered 
according to the accepted doctrine; ‘The will of the conqueror is the 
law of the conquered.” This doctrine is still recognized as a law of 
nations, but has been so modified by modern usage as to deprive it of 
its terrors. Without stopping to discuss these modifications, at 
tion is directed to the fact that in the instance with which we ha : 
deal the ‘‘conqueror” is the sovereign people of Ngan 
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Under the distribution of powers made by that sovereign its ‘ will” 
is to be made known by its Congress. 

Inasmuch as the people of the United States, i. e., the sovereign of 
the United States, is required to establish government in such territory, 
any interference or obstruction by the inhabitants seeking to prevent 
the discharge of this obligation would be an offense against the law of 
nations, unless persons taking such action are ‘‘in arms” by authority 
of and in defense of the prior sovereignty. 

Article I, section 8, of the Constitution also confers upon Congress 
the authority— 

To declare war, grant letters of marque and reprisal and make rules concerning 
captures on land and water. 

Until Congress shall change their character and condition the islands 
under consideration will remain ‘‘ captures,” the possession of which 
by the United States has been confirmed by the treaty of peace. 
‘*Captures” only in the sense that they ure to be legislated for by the 
Congress of the United States, whose enactments have been of such 
character that the country and people heretofore subject thereto are 
the envied of enlightened humanity less favorably circumstanced. 

Article IV, section 3, of the Constitution provides that— 

The Congress shall have power to dispose of and make all needful rules and regu- 
lations respecting the territory or other property belonging to the United States. 

This clause was drafted by Gouverneur Morris. Fifteen years after 
the adoption of the Constitution, in answer to a question as to the 
precise meaning of the clause, he wrote: 

I always thought, when we should acquire Canada and Louisiana, it would be 
proper to govern them as provinces and allow them no voice in our councils. In 
wording the third section of the fourth article I went as far as circumstances would 
permit to establish the exclusion. (3 Morr. Wr., p. 192.) 

Regarding this clause in the Constitution the Supreme Court say 
(14 Peters, 537): 

The term territory, as here used, is merely descriptive of one kind of property, and 
is equivalent to the word lands. And Congress has the same power over it as over 
any other property belonging to the United States; and this power is vested in Con- 
gress without limitation; and has been considered the foundation upon which the 
Territorial governments rest. (United States r. Gratiot et al., 14 Pet., 524, 537.) 

The decisions of the courts uniformly sustain the doctrine that by 
this provision of the Constitution Congress is given the power to 
govern those portions of the public domain lying outside of the 
boundaries of the several States of the Union, in the manner and by 
the means which to Congress seem best adapted to existing conditions, 
ranging from a joint protectorate, such as is exercised over Samoa, to 
a Territorial government of well-nigh sovereign power, such as exists 
in Oklahoma, 
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all and every meansof vontining the warfare, 


ant support of ‘subjects, territory, « 
ing wrested any or all these from its adv 
its own possession, the laws of nations, the in 
the dictates of humanity all impose duties 
thereto upon the Government of the United § 
the duties and obligations so arising from the ac 

under consideration are to be discharged, and the 
governing the use of said means, has already been diset 

‘That the sovereignty of the United States would attach 
without its territorial boundaries, that jurisdiction over s 
would be attained thereby, and that Congress would be 
legislate therefor, is plainly recognized and asserted 
amendment to the Constitution, as follows: 

Secrrow 1. Neither slavery nor involuntary servitude, exce aS ap 
crime, whereof the party shall have been duly convicted, s 
United States, or any place subject to their jurisdiction. 

Sec. 2. Congress shall have power to enforce this article by ap 

What is meant by ‘tany place subject to their ju 
such territory as that with which we have now to deal 
guage was intended to designate those portions of 
which Territorial governments were established, it fo! 
other sections of the Constitution, from which said 
are not in force in the * Territories,” and Congress 
boundaries of the United States to include said is 
torial governments therein, und legislate therefor 
islation being subject to the provisions of the Cor 
territory or the inhabitants being entitled to the be 
and immunities created by the Constitution. 

Regarding the exercise of these great powers, t 
Supreme Court say: 

Congress must possess the choice of means and must be empow 


means which are in fact conducive to the exercise of a po 
tation. (United States v. Fisher, 2 Cranch, 358.) 
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Let the end be tegitimate, let it be within the scope of the Constitution, and all 
means which are appropriate, which are plainly adapted to that end, which are not 
prohibited, but consist with the letter and spirit of the Constitution, are constitutional. 
(McCulloch r. Maryland, 4 Wheat., 316; Prigg v. Pennsylvania, 16 Pet., 539.) 

If a certain means to carry into effect any of the powers expressly given by the 
Constitution to the Government of the Union be an appropriate measure, not pro- 
hibited by the Constitution, the degree of its necessity is a question of legislative dis- 
cretion, not of judicial cognizance. (McCulloch v. Maryland, 4 Wheat., 316.) 

If these islands and their inhabitants are without the regis of the 
Constitution, what then is their protection from an oppressive govern- 
ment and unjust laws? The answer is plain. Such protection is found 
in the character and enlightenment of the new sovereign within whose 
jurisdiction they now are, to wit, the sovereign people of the United 
States. They are a charge upon the conscience of that sovercign, and 
the ‘‘inalienable rights” of a people are safe in that custody even 
when not guaranteed by the letter of the Constitution, for they are 
protected by laws higher than the Constitution, being the laws of 
American civilization, the moral sentiment of the nation pervading 
all our institutions and from which even the Constitution derives its 
force. 

In Johnson v. McIntosh (8 Wheat., 589) the United States Supreme 
Court, speaking by Marshall, Ch. J., say: 

Humanity, acting on public opinion, has established as a general rule that the 
conquered shall not be wantonly oppressed, and that their condition shall remain as 
eligible as is compatible with the objects of the conquest. * * * Public opinion, 
which not even the conqueror can disregard, imposes these restraints upon him, and 
he can not neglect them without injury to his fame and hazard to his power. 

The candid judgment of all must concede ‘‘that this Republic has 
no desire to oppress any of the inhabitants of these islands, but 
earnestly wishes them peace, prosperity, and the largest degree of 
liberty consistent with the maintenance of individual rights and 
collective tranquillity.” 

Can anyone doubt that President McKinley uttered the sentiments 
of the nation when, at Boston, in February, 1899, he said: 

No imperial design lurks in the American mind. That would be alien to Ameri- 
van sentiment, thought, and purpose. Our priceless principles undergo no change 
under a tropical sun. If we can benefit these people, who will object? If in years 
they are established in government under law and liberty, who will regret our perils 
and sacrifices; who will not rejoice in our heroism and humanity? I have no light 
or knowledge not common to my countrymen. I do not prophesy. The present is 
all absorbing to me, but I can not bound my vision by the blood-stained trenches 
around Manila, where every red drop, whether from the veins of an American soldier 
ora misguided Filipino, is anguish to my heart; but by the broad range of future 
years, when the group of islands, under the impulse of the year just passed, shall 
have become the gems and glories of these tropical seas, a land of plenty and of 
increasing possibilities, a people redeemed from savage indolence and habits, devoted 
to the arts of peace, in touch with the commerce and trade of all nations, enjoying 
the bleasings of freedom, of civil and religious liberty, of education and of homes, 
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ana woose children and children’s children shall, fora 

Republic becanse it emancipated and redeemed their fath 

pathway of the world’s civilization. 
And that— 


The treaty now commits the free and unfranchised Filipinos to 
and liberalizing influence, the generous erompathley, sn split Seen 
their American masters, but of their American emancipators. 

The forms, the ways and means, the governmental agen 
this Republic will carry out its benevolent ur 
duties in regard to these islands and their inhabits are matte are 
addressed to the discretion of the Congress and are not understood to 
be within the purport of the inquiries upon which this report is _ 


IL. 


The decisions of the Supreme Court of the United States ; 
the acquisition and government of new territory by the United State, 
established two propositions beyond controversy: 

1, The United States as a sovereign nation may acquire and govern 
new territory. 

2. The government of territory acquired and held by the i 
States belongs primarily to Congress and secondarily to such 
as Congress may establish for that purpose. : 

As to these two propositions, the Supreme Court of the United 
States say: 

These propositions are so elementary and so necessarily follow from the condition _ 
of things arising upon the acquisition of new territory that they need no 

them, ‘They arepalbe ef Oe 


| 


supportthem, They areself-evident. (Mormon Church. Uinited Staten, 


It is, however, necessary to examine the character and extent of the — 
power of Congress in the matter of such government and legislation. 
In 1810 the Supreme Court of the United States said: 


The power of governing and legislating for territory is the inevitable consequence 
of the right to acquire and to hold territory, Could this position be contested, the 
Constitution of the United States declares that ‘Congress shall have power to dispose 
of and make all needful rules and regulations respecting the territory or other prop- 
erty belonging to the United States.” 

Accordingly we find Congress possessing and exercising the absolute and undis- 
puted power of governing and legislating for the territory of Orleans. Congress has 
given them a legislature, an executive, and a judiciary, with sach powers as it 
been their will to assign to those departments. (Sere v. Pitot, 6 Cranch, 332, 7.) 


In the United States . Gratiot etal. (14 Pet., 526, 537) the court say: 


The Constitution of the United States (art. 4, sec. 3) provides ‘that Congress shall 
have power to dispose of and make all needfal rales sd regulations respecting the 
territory or other property belonging to the United States.” The term te: 

here used, is merely descriptive of one kind of property, and is” 
word lands, And Congress has the same power over it as over 
belonging to the United States, and this power is vested in Cc 
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sovereign people of the United States were 
among the agencies of government establis| 


Sy ie tis We, wy env a Se orth age (Tent 
amendment. ) 

In the redistribution of sovereign powers made by the people of - 
the United States “tin order to form a more perfect Union,” and 
denced by the Constitution, it was provided that in all internal and — 
domestic relations the States should continne to exercise all oa 
powers not specifically surrendered to the General Government. There- 
fore where the power is not conferred by the Constitution the Gen- 
eral Goyernment has no authority in matters arising from int q 
and domestic relations. But in international relations the 1 
true; the General or National Government exercises every sovereign 
power not expressly prohibited by the Constitution, for the reason 
that the National Government in our international relations represents 
the sovereign people; the States have no international standing, 
powers, or existence, 

In the debate on the Louisiana Purchase, Mr, Sanford (Kentucky), 
in support of the treaty, said: 


The Constitution does not prohibit the powers exercised; and not having prohib- 
ited them, they must be considered as possessed by the Government, (Annals of 
Cong., 1803-4, p. 451.) 


Under the laws of civilization all sovereign nations have equal igi 
and equal powers in the broad field of international relations. Their 
domestic constitutions and varied restrictions are not known. 

In the Chinese Exclusion Case our Supreme Court say: 

While under our Constitution and form of government the great mass of local mat- 
ters is controlled by local authorities, the United States, in their relation to 
countries and their subjects or citizens, are one nation, invested with powers w 
belong to independent nations, the exercise of which can be invoked for the mainte- 
nance of its absolute independence and security throughout its entire territory. (The 
Chinese Exclusion Case, 130 U. 8., 581, 604.) 


In Lane County « Oregon the Supreme Court, speaking by Chief 
Justice Chase, say (7 Wall., 71-76): 

The people of the United States constitute one nation under one government, and 
this government, within the scope of the powers with which it is invested, issupreme, 


On the other hand, the people of each State compose a State, having its own ‘govern- 
ment, and endowed with all the functions essential to separate and 


existence. The States disunited might continue to exist. Withou. te Sales \ 
union there could be no such political body as the United States. 


Both the States and the United States existed before the Constitution. 1 ¥ 
through that instrument, established a more perfect union by Ling 1 mm 
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government, acting with ample power, directly upon the citizens, instead of the con- 
federate government, which acted with powers, greatly restricted, only upon the 
States. But in many articles of the Constitution the necessary existence of the States, 
and, within their proper spheres, the independent authority of the States, is distinctly 
recognized. To them nearly the whole charge of interior regulation is committed or 
left; to them and to the people all powers not expressly delegated to the National 
Government are reserved. 


In the case In re Neagle (135 U.S.,1) Mr. Justice Lamar (with 
whom concurred Mr. Chief Justice Fuller) dissented from the decision 
of the court that the killing of Terry was ‘‘an act done in pursuance 
of a law of the United States” (p. 40). In discussing the foreign rela- 
tions of the United States Mr. Justice Lamar said (pp. 84, 85): 


The Federal Government is the exclusive representative and embodiment of the 
entire sovereignty of the nation in its united character; for to foreign nations and in 
our intercourse with them, States and State governments and even the internal 
adjustment of Federal power, with its complex system of checks and balances, are 
unknown, and the only authority those nations are permitted to deal with is the 
authority of the nation as a unit. 


These sovereign powers are to be exercised by that branch of our 
Government charged with the maintenance of the international rela- 
tions of the United States, to wit, Congress and the Executive. 

In the Legal Tender Cases (12 Wall., 554) Justice Bradley said: 


The Constitution of the United States established a government, and not a league, 
compact, or partnership. It was constituted by the people. It is called a govern- 
ment. Inthe eighth section of Article I itis declared that Congress shall have power 
to make all Jaws which shall be necessary and proper for carrying intoexecution the 
foregoing powers, and all other powers vested by this Constitution in the Government 
of the United States, or in any department or office thereof. Asa government it was 
invested with all the attributes of sovereignty. * * * 

The United States is not only a Government, but it isa National Government, and 
the only government in this country that has the character of nationality. It is 
invested with power over all foreign relations of the country, war, peace, and 
negotiations and intercourse with other nations; all which are forbidden to the State 
government. * * * 

Such being the character of the General Government, it seems to be a self-evident 
proposition that it is invested with all those inherent and implied powers which, at 
the time of adopting the Constitution, were generally considered to belong to every 
government as such, and as being essential to the exercise of its functions. If this 
proposition be not true, it certainly is true that the Government of the United States 
has express authority, in the clause last quoted, to make all such laws (usually 
regarded as inherent and implied) as may be necessary and proper for carrying on 
the Government as constituted, and vindicating its authority and existence. 


Probably no more important case was ever submitted to the Supreme 
Court of the United States than McCulloch ». State of Maryland (4 
Wheat., 315). Probably nothing has done more to make the name of 
Marshall great than the famous opinion which he delivered in that 
case. With what realizing sense of the importance and far-reaching 
effect of their action the court entered upon the determination of the 
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questions presented is shown by the opening 
(p. 400): 
In the case now to be determined, the defendant, | 
obligation of a law enacted by the Legislature of the 1 
part, contests the validity of an act which has been p 
State. The Constitution of our country, in its most 
be considered; the conflicting powers of the Government 
members, as marked jn that Constitution, are to be 
which may essentially influence the great pipet 
can approach such a question without a deep sense o 
awful responsibility involved in its decision. But it n : 
remain a source of hostile legislation, perhaps of bostlity of a 
nature; and if it is to be so decided, by this tribunal alone can the d 
On the Supreme Court of the United States hae the Constitution of oar 
devolved this important duty. 


Regarding the character and scope of the legislative pe 
gress, the opinion declares (p. 411): 


But the Constitution of the United States has not left the right of Congres 

ploy the necessary means for the execution of the powers conferred on the Govert 
* ment to general reasoning. To its enumeration of powers is added that of making” 

‘all laws which shall be necessary and proper for carrying into exeeutio 
foregoing powers, and all other powers vested by this Constitution in the Go 
ment of the United States, or in any department thereof." The connsel for! 
of Maryland have urged various arguments to prove that this clause, though ir 
a grantof power, is not so in effect, but is really restrictive of the general right, 
might otherwise be implied, of selecting the means for executing the enu 
powers. In support of this proposition they have found it necessary to cont 
this clause was inserted for the purpose of conferring on Congress the power of mak- 
ing laws; that without it doubts might be entertained whether Congress oc 
exercise its powers in the form of legislation. ; 

But could this be the object for which it was inserted? A government is 
by the people, having legislative, executive, and judicial powers. Its | 
powers are vested in a Congress, which is to consist of a Senate and 
resentatives, Each House may determine the rule of its proceedings; and 
declared that every bill which shall have passed both Houses shall, before it be 
alaw, be presented tothe Presidentof the United States. The seventh sectiondes 
the course of proceedings by which a bill shall become a law, and then the 
section enumerates the powers of Congress. Could it be necessary to say 
legislature should exercise legislative powers in the shape peg ey fare 
ing each House to prescribe its own course of proceeding, after de 
manner in which a bill should become a law, would it have entered {ite 
of a single member of the convention that an express power to make laws was ne 
sary to enable the legislature to make them? That a legislature endowed 
legislative powers can legislate is a proposition too seli-evident to have been questi 
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be “necessary and proper”’ for carrying them into execution, The word 
is considered as controlling the wholesentence, and as limiting the : ig 
for the execution of the granted powers, to such as are indispr 
which the power would be nugatory. That it excludes the choic 
leaves to Congress, in each case, that only which is most direct an 
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navies may be raised and maintained; and money ma; 
ing an oath of office. It might be argued, with 
dental powers have been assailed, that the cor 


So with respect to the whole penal code of the United States, a) 
power to punish in cases not prescribed by the Constitution? 4 
Government may legitimately punish any violation of its laws; thi 
among the enumerated powers of Congress. The right to enforce the obsers 
law by punishing its infraction might be denied with the more plausibility b 
it is expressly given in some cases. 


Sin errant ca ao tienes aa offenses pies the law of nations." ‘The 
several powers of Congress may exist in a very imperfect state, to be sure, but they 
may existand be carried into exeeution, although no punishment should be inflicted, 
in cases where the right to punish is not expressly given. 

Take, for example, the power “to establish post-offices and post-roads.’’ 
power is executed by the single act of making the establishment. But from this 
has been inferred the power and duty of carrying the mail along the post-road from 
one post-office to another. And from this implied power has again been inferred — 
the right to punish those who steal letters from the post-office or rob the mail. It 
may be said, with some plausibility, that the right to carry the mail and te punish 
those who rob it is not indispensably necessary to the establishment of a post-oflice 
and post-road. This right is indeed essential to the beneficial exercise of the power, 
but not indispensably necessary to its existence. So of the punishment of the crimes 
of stealing or falsifying a record or process of a court of the United States, or of per- 
jury in such court. To punish these offenses is certainly conducive to the due 
administration of justice; but courts may exist and may decide the cases brought 
before them, though such crimes escape punishment. 

The oaneful influence of this narrow construction on all the operations of the 
Goyernment and the absolute impracticability of maintaining it without rendering 
the Government incompetent to its great objects might be illustrated by numerous 
examples drawn from the Constitution and from our laws. The good sense of the 
public has pronounced, without hesitation, that the power of punishment appertains 
to sovereignty, and may be exercised, whenever the sovereign has a right to act, as 
incidental to his constitutional powers. It is a means of carrying into execution all 
sovereign powers, and may be used, although not indispensably necessary. It is a 
right incidental to the power and conducive to its beneficial exercise, 

If this limited construction of the word ‘‘necessary ’ must be abandoned in order 
to punish, whence is derived the rule which would reinstate it when the Govern- 
ment would carry its powers into execution by means not vindietive in their nature? 
If the word “necessary ’’ means “ needful,’ “requisite,” “essential,” “conducive 
to,”’ in order to let im the power of punishment for the infraction of law, why is it 
not equally comprehensive when required to authorize the use of means which 
facilitate the execution of the powers of government without the infliction of pun- 
ishment? 

In ascertaining the sense in which the word ‘' necessary” is used in this clause of 
the Constitution we may derive some aid from that with which it is associated. 
Congress shall have power ‘to make alt laws which shall be necessary and proper 
to carry into execution” the powers of ~he Government? If the word “necessary” 
was used in that strict and mgorous sense for which the conneel Soe ae 
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Maryland contend, it would be an extraordinary departure from the usual course of 
the human mind, as exhibited in composition, to add a word the only possible 
effect of which is to qualify that strict and rigorous meaning; to present to the 
mind the idea of some choice of means of legislation not strained and compressed 
within the narrow limits for which gentlemen contend. 

But the argument which most conclusively demonstrates the error of the construc- 
tion contended for by the counsel for the State of Maryland is founded on the 
intention of the convention as manifested in the whole clause. To waste time and 
argument in proving that without it Congress might carry its powers into execution 
would be not much less idle than to hold a lighted taper to the sun. As little can it 
be required to prove that in the absence of this clause Congress would have some 
choice of means; that it might enjoy those which, in its judgment, would most 
advantageously effect the object to be accomplished; that any means adapted to 
the end—any means which tended directly to the execution of the constitutional 
powers of the Government—were in themselves constitutional. This clause as con- 
strued by the State of Maryland would abridge and almost annihilate this useful and 
necessary right of the legislature to select its means. That this could not be intended 
is, we should think, had it not been already controverted, too apparent for con- 
troversy. 

We think so for the following reasons: First, the clause is placed among the powers 
of Congress, not among the limitations on those powers. Second, its terms purport 
to enlarge, nut to diminish, the powers vested in the Government. It purports to 
be an additional power, not a restriction on those already granted. No reason 
has been or can be assigned for thus concealing an intention to narrow the discre- 
tion of the National Legislature under words which purport to enlarge it. The 
framers of the Constitution wished its adoption, and well knew that it would be 
endangered by its strength, not by its weakness. Had they bes- capable of using 
language which would convey to the eye one idea and, after deep reflection, im- 
press on the mind another, they would rather have disguised the grant of power 
than its limitation. If, then, their intention had been by this clause to restrain the 
free use of means which might otherwise have been implied, that intention would 
have been inserted in another place and would have been expressed in terms resem- 
bling these: ‘‘In carrying into execution the foregoing powers and all others,’’ etc., 
“‘no laws shall be passed but such as are necessary and proper.’’ Had the intention 
been to make this clause restrictive, it would unquestionably have been so in form 
as well as in effect. 

The result of the most careful and attentive consideration bestowed upon this 
clause is that if it does not enlarge, it can not be construed to restrain the powers of 
Congress, or to impair the right of the legislature to exercise its best judgment in the 
selection of measures to carry into execution the constitutional powers of the Govern- 
ment. If no other motive for its insertion can be suggested, a sufficient one is found 
in the desire to remove all doubts respecting the right to legislate on that vast mass 
of incidental powers which must be involved in the Constitution, if that instrument 
be not a splendid bauble. 3 

We admit, as all must admit, that the powers of the Government are limited, and 
that its limits are not to be transcended But we think the sound construction of 
the Constitution must allow to the National Legislature that discretion, with respect 
to the means by which the powers it confers are to be carried into execution, which 
will enable that body to perform the high duties assigned to it in the manner most 
beneficial to the people. Let the end be legitimate, let it be within the scope of the 
Constitution, and all means which are appropriate, which are plainly adapted to 
that end, which are not prohibited, but consist with the letter and spirit of the Con- 
stitution, are constitutional. 

















ing the opintos of the court, said (p. 610): 

It will, indeed, probably be found when we look to t 
tion itself, the objects which it seeks to attain, the powers 
which it enjoins, and the rights which it secures, as well as the kn 
fact that many of its provisions were matters of compromise 


and opmions, that no uniform rule of interpretation can be 
not allow, even if it does not positively i 


demand, many m 
application to particular clauses. And pecieps: So Moe) oe 
after all, will be found to be to look to the nature and objects of the y 
ers, duties, and rights, with all the lights and aids of contempors 
give to the words of each just such operation and force, consistent 
mate meaning, as may fairly secure and attain the ends proposed. 

The case of Prigg v. Pennsylvania (16 Pet., p. 539), from. 
above quotation is made, was one in which the court snail te 
institution of slavery. This directs attention to a most 
epoch in our history. The Constitution ordained as lee 
sec. 2): 

No person held to service or labor in one State, under the laws = 
into another, shall, in consequence of any law or 
from such service or labor, but shall be delivered up on claim of te pally 
such service or labor may be due. 

It has always been conceded that this provision of the Constitution 
did not operate ex proprio vigore. Legislation was required to render 
it effective. Among the objects designated by the Constitution for — 
which Congress could legislate this is not included. (See. 8, art. 1. 

Nevertheless, the slaveholding States demanded and secured 
passage of the fugitive slave act, approved February 12, 1793. . a 
U. S. Stat., 802.) The Federal courts sustained this legislation, and 
the Gppdndnty of slavery went to work to secure a Congress and an 
Executive who would exercise the established and conceded power, 
so as to render this provision of the Constitution nugatory instead of 
effective. At the same time the question arose of the power of Con- 
gress to legislate regarding slavery in the Territories, and the two 
controversies continued simultaneously, the latter resulting in the 
Missouri compromise, a measure equally repugnant to both conte 

Finally it appeared that the opponents of slavery were on the yerge 
of accomplishing their purpose, and had secured the privilege of exer- 
cising this power. Thereupon the slaveholding States appealed to the 
arbitrament of arms, with the result that the institution over which 
the controversies were waged was destroyed and the powers of C 
gress to legislate in regard thereto extended so as to ¢ 
authority theretofore exercised by the sovereign States. — 
amendment to the Constitution.) : 

The importance of considering this portion of our hi 
from the fact that the civil war resulted from the effor 
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The first provided that no peaceable person sh 
on account of his mode of worship or reli; 
second guaranteed to the inhabitants “the : 
habeas corpus, trial by jury, proportionate representatic 
lature, bail (except for capital offenses), mnodereee aes 
ments, and the preservation of libarty and property.’ 
concluded with the declaration ‘that no law ought ever to: 
have force in the said territory that shall, in any manner 
interfere with or affect private contracts or engagement 

» and without fraud, previously formed.” The third article 

- “that schools and means of education should forever be e 
' and good faith should be observed toward the Indians.” T 
- declared ‘that the territory and States formed therein 
remain a part of the confederacy, subject to the Articles 
tion and the authority of Congress under them.” The fifth 7 
for the formation in the territory of not less than three nor sore 
five States, to be admitted ‘into the Congress of the United States — 
on an ound footing with the original States in all respects ver 

* and to be at liberty to form a permanent constitution and State g 
ernment, republican in form, and in conformity with the Articles of 
Confederation.” The sixth prohibited slavery in the territory, but 
permitted the capture and return of fugitive slaves from any one ¢ 
the original States. (Rev. Stats., 1878, pp. 15 and 16.) 

The reasons for these “articles of compaet” and’ the ee 
entering into them is plainly stated by Congress in sections 13 and 14 
of the ordinance, as follows: 

Sec. 13. And for extending the fundamental principles of civil and religious lib- 
erty, which form the basis whereon these republics, their laws and 
are erected; to fix and establish those principles as the basis of all laws, constitu- 
tions, and governments, which forever hereafter shall be formed in the said territory; 
to provide, also, for the establishment of States and permanent government therein, 
and for their admission to a share in the Federal councils on an equal footing with 
the original States at as early periods as may be consistent with the general interest. 

See, 14. It is hereby ordained and declared, by the authority aforesaid, that the 
following articles shall be considered as articles of compact between the original 
States and the people and States in the said territory, and forever remain unalterable, 
unless by common consent. (Rev. Stats., p. 15.) 

Evidently Congress did not consider the territory and inhabitants 
privileged and conditioned by the Articles of Confederation nor entitled 
to statehood with its attendant benefits as an inherent right. | 

On September 17, 1787, the proposed Constitution of the United — 
States, as agreed upon by the convention, was signed by all the men 
bers present except Gerry, of Massachusetts, and Mason and 
of Virginia. The president of the convention transmitted the draft 
to Congress. On September 28, 1787, Congress directed te Se 
tution so framed to ‘* be transmitted to the several 
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to be submitted to a convention of delegates chosen in each State by 
the people thereof, etc.” 

The date fixed by the convention for commencing the operations of 
government under the new Constitution was March 4, 1789, and on 
that date the Constitution had been ratified by eleven of the States and 
became operative. The subsegent ratifications were, North Carolina, 
November 21, 1789; Rhode Island, May 29, 1789; Vermont, January 
10, 1789. During this period the Constitution had been exhaustively 
examined and discussed in fourteen States (including Vermont) and ~ 
throughout the nation. It was not acquiesced in by common consent 
nor accepted as being possessed of the sacred character now conceded 
it. Almost every one of its provisions was fiercely assailed, and its 
supporters were put to their utmost endeavor in its defense. Refer- 
ence is made to this portion of our history to direct attention to the 
fact that in 1803 the public mind of the entire nation was familiar with 
the provisions of our Constitution, imbued with its purposes and 
spirit, and was competent to determine the extent of its intended opera- 
tion. In 1803 the United States acquired the province of Louisiana. 
The treaty of cession contained the stipulation: 

The inhabitants of the ceded territory shall be incorporated in the Union of the 
United States, and admitted as soon as possible, according to the principles of the 
Federal Constitution, to the enjoyment of all the rights, advantages, and immunities 
of citizens of the United States; and in the meantime they shall be maintained and 
protected in the free enjoyment of their liberty, property, and the religion they 
profess. (Article 3, Treaty with France, 1803.) 

As soon as the treaty ceding the country was ratified, Congress 
authorized the President to take possession of and occupy the territory 
ceded, and, for the purposes of maintaining a government therein, 
provided that the military, civil, and judicial powers exercised by the 
officers of the existing government were to be vested in such persons 
as the President should appoint. (Act approved October 31, 1803, 2 
U. S. Stats., 245.) 

The military, civil, and judicial powers exercised by the officers of 
the existing government were those created by the Spanish law, which 
had been continued in force by the French. The only change made 
by Congress in this act was to substitute President Jefferson for the 
King of Spain and to declare the purposes of said government to be 
for maintaining and protecting the inhabitants in the free enjoyment 
of their liberty, property, and religion. As already stated, many 
of the laws continued in force by this act were inimical to the 
Constitution of the United States, and the rights which Congress 
declared should be maintained are those guaranteed hy the Constitu- . 
tion. If Congress had accepted the doctrine that the Constitution was 
in force in the ceded territory, the President would not have been 
clothed with the powers of the King of Spain, nor would Congress 
have provided for the protection of the rights by legislative enactments. 
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In discussing this bill in Congress, Mr. Rod 
Administration leader in the House, explained | 
and the doctrine of the bill, as follows: 

Tt shows that Congress have a power in the territo ‘h they c 
in the States, and that the Thaltetton ob posses saat EEE Cor 
ble to States and not to Territories. (Annals of Congress, 1803-1804, p. 514; 
remarks of John Randolph, Id.) ; 

The Administration party selected three of theirmember 
(Rodney, Randolph, and Nicholson) to defend the Louisian i 
treaty in the debate on the bill to carry it into effect, The treaty 
gave to the port of New Orleans a decided preference over the ports 
of the United States. This was urged as an objection to the treaty 
and the assertion made that such preference was unconstitutional. In 
reply to this objection Mr, Nicholson, speaking for the Administration, . 
said: 

The territory was purchased by the United States in their confederate capacity, 
and may be disposed of by them at their pleasure. It is in the natare of a colony | 
whose commerce may be regulated without any sefesenes 32 58 aaa 
(Annals of Cong., 1803-4, p. 471.) 

That President Jefferson did not consider the territory and ‘the 
inhabitants privileged and bound by the Constitution has already been 
referred to in this discussion. 

On March 26, 1804, Congress passed another act providing for the 
government of this territory. (See 2 Stat., 283, 287.) By this act 
the country ceded by France was divided in two parts, and all north 
of the thirty-third parallel of north latitude was formed into a district, 
to be known as the District of Louisiana, Its government was to be 
administered by the governor, secretary, and judges of the Indiana 
Territory, whose respective powers were extended over the district, 
This practically amounted to attaching the district to the 
Indiana for judicial and administrative purposes, but the governor and 
judges were authorized to make all laws that might be conducive to 
good government in the new district, and it was specified that this 
included the power to establish inferior courts and prescribe their 
jurisdiction and duties. Certainly this does not indicate that Congress 
entertained the view that the inhabitants of said territory possessed an 
inherent right of self-government, or had secured the right by opera- 
tion of the Constitution. The act contained further provisions that 
the laws so made should be consistent with the Constitution and the 
laws of the United States; that they should not interfere with the 
free exercise of religion, and that trial by jury should always be 
allowed. Here again is evidence that Congress did not wana 
Constitution in force in said territory. 

Said act further provided that all of the territory south o 
third parallel was organized as the Territory of Orleans. 
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were unknown. The products of the West must rea 
the world via the mouth of the, Misdaipeaiaes 


relation to the markets of the world, as then existing, as the Philip- 
pines bear to-day to the trade of the Orient. 

In creating legislation which shall have effect in territory 
acquired by the United States, Congress is required to bear i 
the distinction between the territory itself and the inhabitants. Cer 
tain things appertain to the territory alone, certain things to the 
inhabitants, and others to both combined. 

Discunsion has already been had of the proposition that the soyer- 
eignty and jurisdiction of the United States may attach to tory 
without extending the territorial boundaries of the nation to include 
such territory; and that such territory, so long as it remained outside 
of the territorial boundaries of the United States, was not bound and 
privileged by the Constitution. 

It is likewise true that territory may be under the sovereignty and 
jurisdiction of the United States and yet not subject to the laws of — 
the United States enacted before said territory was acquired or with- — 
out reference to said territory. Statutes possess no innate power of 
expansion. The geographical limits of the statutes of the United 
States are the national boundaries at the time of the enactment, unless 
otherwise provided by the act itself. During its national history the 
United States has acquired more than 3,250,000 square miles of terri- 
tory on the continent of North America, outside of the boundaries of 
the original States. Congress has enacted more than one hundred 
special acts for the purpose of extending over this vust domain the 
Constitution and laws of the United States, “* not locally inapplicable,” 
and Alaska still remains to be dealt with. The Constitution and Fed- 
eral laws have not been made operative therein, excepting the laws 
relating to customs, commerce, and nayigation. (U.S. Rey. Stats, 
sec, 1954.) It is unorganized territory governed by and legislated for 
by special acts of Congress, enacted as circumstances required and 
conditions justified, 

It could not candidly be contended that all territory considered 
merely as land has an innate, inherent right to the privileges guaran- 
teed by the Constitution or the spirit of our institutions to the terri- 
tory constituting the United States. For instance, if an American 
voyager were to discover an uninhabited island which was rich in min- 
eral resources, contained large deposits of guano and phosphates, 
streams teeming with fish, extensive forests of valuable woods, fruits, 
and nuts, animals with valuable furs and skins, coral, oysters, and 


pearls in abundance, and should take possession thereof in the name of 
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charged with a trust requiring ultim 
language used by Chief Justice Taney 
There is certainly no power given by the Cons 
to establish or maintain colonies bordering on the Uni 
be ruled and governed at its own pleasure; nor to er 
way except by the adinimion of naw inter. kia 
new State is admitted it needs no further legislation 
stitution iteelf defines the relative rights and powers and 
citizens of the State and the Federal Government. But no power ii 
a territory to be held and governed permanently in thet charactbe, 
We do not mean, however, to question the power of Congress in th 
power to expand the territory of the United tates by the edmiaslon of 
plainly given; and in the constraction of this power by all the dey 
Government it has been held to authorize the tert 
admission at the time, but to be admitted as soon as its p 
entitle it to admission. It is acquired to become a State and not to be 
and governed by Congress with absolute authority; and as the pi 
anew State is committed to the sound discretion of Congress the | 
territory for that purpose, to be held by the United States until it is in 
dition to become a State upon an equal footing with the other States, n 
the same discretion. (Dred Scott v. Sandford, 19 How., 393-446, 47.) 
The doctrine thus announced by Chief Justice Taney, that th 
States could acquire territory only. for the purpose of creatit 
was accepted by the court as then constituted. Whether the 
quoted is mere dictum, as is often asserted, or was the vi 
that case, as is now contended, is not eupential t in this inve 
the following reason: That doctrine rests upon the propo 
the authority of the United States to acquire territory is deri 
from the power to create and admit new States, which pov 
ferred upon Congress by section 3 of Article [V of the 
The Dred Scott case is the only case in which this proposition 
been accepted. What is popularly supposed to have led to i 
ance in that case is matter of history, not of law, It is su 
the purposes of this investigation to call attention to the fact 
Justice Taney’s major premise was in direct contravention of 
trines established by the prior decisions of the court and by 
of Congressional action, and has been ignored and 
thrown by the subsequent decisions of the court, to say nothing of the 
tremendous results of the civil war. : 
The right of the United States to acquire territory was at first held 
to arise from the power conferred upon Congress by the . 
1. To carry on war. (Clause 11, sec. 8, Art. 1.) 
And the power conferred upon the President and Senate— . 
2. To make treaties. (Clause 2, sec. 2, Art. IL.) 5 
Finally, the court, the Congress, and the nation recognized > 
United States is a sovereign nation, and that the nighs tor 1 
tory is an inherent attribute of sovereignty, and thereups 
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| In the treaty ssi 
to Alaska the United States ob : 
The inhabitants of the ceded territory 
ment of all the rights, advantages, and immuni 
(Article 8, 15 Stat., 542.) 
For what purpose and to what end y 
created, if by the act of acquisition the territor 
a trust in favor of statehood and the United 
Constitution to execute said trust? m' 

The doctrine announced in the Dred Sco 
with Chief Justice Taney. a 
announced by him fines: the discussion 


stitution (the slavery part of it) into the Territories, 
the antislavery laws which it found there, and planting 
its own wing, and maintaining it beyond the power of en 
or the people of the Territory. Before this dogma was f 
to get the Constitution extended to these Territories by neh 
those attempts, the difficulty was leaped over by boldly a 
tution went of itself"’—that is to say, the slavery pack his Tn 
Calhoun came out with his new and supreme dogma of the tr 
of the Constitution in the ipso facto, and the instantaneous t 
its slavery attributes, into all acquired Territories. 

And as to the doctrine itself, Benton says: 

History can not class higher than as the vagary of a diseased imay 
imputed self-acting and self-extension of the Constitution. The Co : 
nothing of itseli—not even in the States, for which it was made. Eyery 
requires a law to put it into operation. No part of it can reach ; 
imparted to it by act of Congress. (Benton’s Thirty Years in the & 
pp. 713, 714.) 

The conclusion seems irresistible that the sovereign 
United States, in acquiring territory by the exercise of the 
right of sovereignty, secure said territory free and clear 
brances other than it sees fit to impose upon itself by treaty stipr 
or other agreement entered into with direct reference to said 
A different conclusion can only be reached by conceding th 
sovereign people of the United States, acting in a sovereign 
are not possessed of the powers which constitute sove! 
sovereign people of the United States, while acting as a po 
possess every attribute of the most potential soverei 
Virginia, 6 Wheat., 264; McCulloch», Maryland, 4 Wh 
Co. ». Oregon, 7 Wall., 71, 76; Legal Tender Cases, 
The Chinese Exclusion Case, 180 U. S., 581, 604; In re } 
U. S., 1, 84-88 (dissenting opinion of Fuller, Ch, J, 
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primal, inherent rights of ne! ts wh 
stitutional provisions and ctvochetera rovernments, : 
erty, acquisition of property, formation of a family 
offspring, and other rights of like character. Such rig 
ereated or conferred by governments. They are pr 
tained, and promoted by all just governments, and their ‘ise re 
ulated and controlled, and in proper individual instances taken away: 
but it is not the right, it is the regulation which originates with 
ernment. When we undertake to consider such rights in the 
we rise above constitutions and statutory enactments and enter the — 
realm of ethics, and must deal with the laws of civilization and the 
spirit engendered by nineteen Christian centuries. 

All the powers of the Government of the United States ure limited 
and controlled by these higher laws, for the reason that the sovereign, 
i. e., the people of the United States, recognize their controlling 
power, and if an officer exercises his discretion in violation thereof, 
the sovereign displaces him and secures an incumbent whose discretion 
coincides therewith. Not even the Constitution is exempt. be 
instance, the Constitution plainly confers upon Congress the 1 
“grant letters of marque and reprisal.” (Art. 1, sec. 8.) Hada sith 
zen of the United States, during the late war with Spain, applied to 
Congress for such letters, asserting his claim as one of guaran- 
teed by the Constitution, would the letters haye been issued? If not, 
why! ‘The interrogatory is best answered by the language of Chief 
Justice Marshall when he says: 

We admit, as all must admit, that the powers of the Government are limited, and 
that its limits are not to be transcended. But we think the sound construction of 
the Constitution must allow to the National Legislature that discretion, with respect 
to the means by which the powers it confers are to be carried into execution, which 
will enable that body to perform the high duties assigned to it in the manner most 
beneficial to the people. Let the end be legitimate, let it be within the scope of the 
Constitution, and all means which are appropriate, which are plainly adapted to that 
end, which are not prohibited, but consist with the letter and spirit of the Constitu- 
tion, are constitutional. 

In investigating the status of the inhabitants of territory newly 
acquired by the United States, title to which is based upon conquest, 
it is necessary to bear in mind the difference between political priyi- 
leges and personal rights. 

Political privileges, in the sense in which the term is used at this 
point of this discussion, are created and conferred by the political 
laws, i. e., the laws fixing and regulating the relations between the citi- 
zen and the sovereign. The personal rights to be considered are those 
inherent to man, such as ‘‘ life, liberty, and the pursuit of happiness.” 
The most sacred of these is life. Let that right be taken, for an exam- 
ple. Sacred as is the right to life, it is suspended in the presence of 
war. Conquest results from invasion, invasion from war. ‘Time was 
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when war meant extermination, invasion death to the inhabitants, and 
conquest slavery. Civilized nations no longer put the inhabitants of 
invaded territory to the sword, although at one time it was done by 
Divine command. Why was the practice abandoned? Was it because 
the American colonies issued the Declaration of Independence? Was 
it in compliance with the requirements of the Constitution of the 
United States? Or is the restraint enforced by the laws of civilization 
and the spirit of the age? Are not the Declaration of Independence 
and the Constitution of the United States as powerless to enforce this 
restraint as the command of Moses is to remove it? 

In dealing with the inhabitants of newly acquired territory, it is the 
spirit of the Constitution, the character of our institutions, and the 
laws of humanity and civilization that impose restraints, in the absence 
of treaty stipulations in regard thereto. 

The Supreme Court of the United States say: 


The title by conquest is acquired and maintained by force. The conqueror pre- 
scribes its limite. Humanity, however, acting on public opinion, has established, as 
a general rule, that the conquered shall not be wantonly oppressed, and that their 
condition shall remain as eligible as is compatible with the objects of the conquest. 
Most usually they are incorporated with the victorious nation and become subjects 
or citizens of the government with which they are connected. The new and old 
members of the society mingle with each other; the distinction between them is 
gradually lost, and they make one people. Where this incorporation is practicable, 
humanity demands, and a wise policy requires, that the rights of the conquered to 
property should remain unimpaired; that the new subjects should be governed as 
equitably as the old, and that confidence in their security should gradually banish 
the painful sense of being separated from their ancient connections and united by 
force to strangers. 

When the conquest is complete, and the conquered inhabitants can be blended 
with the conquerors, or safely governed as a distinct people, public opinion, which 
not even the conqueror can disregard, imposes these restraints upon him; and he 
can not neglect them without injury to his fame and hazard to his power. (Johnson 
v. McIntosh, 8 Wheat., 543, 589. ) 


In Brown v. United States (8 Cranch, 110), the court say (122, 128): 


Respecting the power of government no doubt is entertained. That war gives to 
the sovereign full right to take the persons and confiscate the property of the enemy 
wherever found is conceded. The mitigations of this rigid rule, which the humane 
and wise policy of modern times has introduced into practice, will more or less affect 
the exercise of this right but can not impair the right itself. That remains undimin- 
ished, and when the sovereign authority shall choose to bring it into operation the 
judicial department must give effect to its will. 

Substantially the same thing was said in Young v. United States 
(97 U. S., 39, 60). The language of the court in that case was: 

All property within any enemy territory is in law enemy property, just as all per- 
sons in the same territory are enemies. A neutral owning property within the 


enemy’s lines holds it as enemy property, subject to the laws of war, and if it is 
hostile property subject to capture. 
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But in another case, that o 

419), the Supreme Court say: a 

This rule, as to property on land, has received very 
usage, from the reasonings of enlightened public 

See also Briggs v. United States: fre 
court quote with approval the decisions above 

Tt will be noticed that in none of these cases 
that the limitations on this sovereign power are c 
tution of the United States. 

It is with reference to these higher laws aad fine i 
the Supreme Court say: 

- The personal and civil rights of the inhabitants of the 
them, as to other citizens, by the principles of constitutional ty w 
all the agencies of government. (Murphy v. Ramsay, 114 U. 8., 15, 4 

And also (to quote a third time): ; 

Donbtless Congress, in legislating for the Territories, would be subject | 
fundamental limitations in favor of personal rights which are formulated in 
stitution and its amendments; but these limitations would exist rather by in 
and the general spirit of the Constitution, from which Congress derives ull i 
than by any express and direct application of its (Mormon 
United States, 136 U. S., 1, 44; Thompson v. Utah, 170 U. S., 343, 349.) 

Alaska is an existing instance of unorganized territory 
the United States and governed directly and entirely by C 
legislation, 

Regarding the powers of Congress in legislating for Ata, De 
son, J., said: 

Pacaing the power to erect a Territorial government for Alaska, they 
upon it such powers, judicial and executive, as they deemed most suitable to the nece 
the inhabitants. It was unquestionably within the constitutional power of Co 
to withhold from the inhabitants of Alaska the power to legislate and ma s. It 
the absence, then, of any lawmaking power in the Territory, to what source m 
the people look for the laws by which they are to be governed? ‘This question can 


admit of but one answer. Congress is the only lawmaking power for Alaska. 
(United States v. Nelson, 29 Fed, Rep., pp. 202, 205, 206.) 


In Endleman ». United States, speaking of the powers of Congress 
in legislating for Alaska, the court say (86 Fed. Rep., 456): 


Congress has full legislative power over the Territories, unrestricted by the limite. 
tions of the Constitution. (Syllabus, ), 


In the body of the opinion the court said (p. 459): 


The United States, having rightfully acquired the territory, and Delong hes! 
Government which can impose laws upon them, has the entire dominion an 
eignty, national and municipal, Federal and State. * * * It 
accordance with the special needs of each locality, and vary its re 
the conditions and circumstances of the people. 

This case was decided by the United States circuit | 
ninth circuit, February 28, 1898. 
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and rights of citizenship which ar 
of the United States for citizens domiciled 
boundaries of the United States? In other wo 
don, sc proprio sipara, exteuilone eied ae nea , 

Throughout our entire history Congress has adhered to: the ¢ 
that the great powers and appurtenant rights er 
by the Constitution were not inherent to all pI 
bestowed upon them, the bestowal to be snads tpi ly wh 
possessed the ability and determination to properly exercise them 
Hence the requirements of the naturalization laws. : 

Congress and the Executive are to judge of the fitness of th 
cants for such bestowal and the tests by which they are to 
Hence the authority to enact the Chinese, contract labor, a 
exclusion acts. Hence the right to fix the time when « ; - 
ritories shall be admitted into the Union as States and the ( 
acquire the sovereign rights of a State. Acting upon the theory tab 
the Constitution did not, e proprio vigore, extend over the 
the United States outside of the boundaries of the several States, Con- 
gress has given force and effect to the Constitution and laws of the 
United States in the organized Territories by legislative enactment. 
The act to establish a Territorial government for New Mexico (1850) 
contained the following provision: + 

Src. 17. And be it further enacted, That the Constitution and all laws of the United 
States which are not locally inapplicable, shall have the same force and effect within 
said Territory of New Mexico as elsewhere within the United States. (9 Gen. Stats. 
of U.S., chap. 49, p. 452, ) 

Similar legislation has been had in regard to other organized Terri- 
tories, as follows: Utah, vol. 9, Stat. L., p. 458, chap. 51, sec, 17; 
Colorado, vol. 12, p. 176, chap. 59, see, 16; Dakota, vol. 12, p. 244, 
chap. 86, sec. 16; Idaho, vol. 12, p. 818, chap. 117, sec. 13; | 
vol. 13, p. 91, shia: 95, sec, 13; Wyoming, vol. 15, p. 183, chap. 235, 
sec. 16; District of Columbia, vol: 16, p. 426, chap. 62, sec. 34. 

Finally in the ‘Act to revise and consolidate the ‘statutenal the 
United States,” approved June 22, 1874, Congress made general pro- 
vision as follows: 

The Constitution and all laws of the United States which are not locally inappli- 
cable shall have the same force and effect within all the organized Territories, and in 


every Territory hereafter organized as elsewhere in the United States. (Revise | Stat- 
utes of the United States, sec. 1891.) 


The expression ** organized Territories” and ‘‘every Territory here- 
after organized,” appearing in this statute, refers to the palieleal a 
divisions known as Territories, in which Territorial govern 
been or may be organized. (See title 23, chaps. 2 and 3, R 
It can not be interpreted to mean unorganized territory coi 
an expanse of country, nor can ‘‘every Territory hereaft 
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be held to mean every foot of land hereafter acquired. (See title 23, 
chap. 3, p. 342, Rev. Stats., U. S.) 

When the various new States were admitted into the Union their 
territory and inhabitants derived the benefits and were subjected to 
the obligations of the Constitution by virtue of the act of admission, 
which invariably contains the provision that said State is ‘“‘admitted 
into the Union on an equal footing with the original States in all 
respects whatever.” 

The opinion of Chief Justice Marshall in Loughborough v. Blake (5 
Wheat., 317) is often cited as sustaining the doctrine that the Consti- 
tution is in force ex proprio vigore in the Territories. The name of 
Marshall is one to conjure with; and when he speaks regarding the 
Constitution it behooves a person desiring an understanding ci that 
instrument ‘‘to write his sayings in a book.” * 

The case of Loughborough v. Blake was an action of trespass, to try 
the right of Congress to impose a direct tax on the District of Colum- 
bia. Chief Justice Marshall stated the issue as follows: 


This case presents to the consideration of the court a single question. It is this: 
Has Congress a right to impose a direct tax on the District of Columbia? 


In answering this question affirmatively, Chief Justice Marshall said 
(pp. 318-319): 


The eighth section of the first article gives to Congress the ‘‘ power to lay and col- 
lect taxes, duties, imposts, and excises,’’ for the purposes thereinafter mentioned. 
This grant is general, without limitation as to place. It consequently extends to 
all places over which the Government extends. If this could be doubted, the doubt 
is removed by the subsequent words which modify the grant. These words are, 
“But all duties, imposts, and excises shall be uniform throughout the United States.’”’ 
It will not be contended that the modification of the power extends to places 
to which the power itself does not extend. The power, then, to lay and collect 
duties, imposts, and excises may be exercised, and must be exercised throughout the 
Tnited States. Does this term designate the whole or any particular portion of the 
American empire? Certainly this question can admit of but one answer. It is the 
name given to our Great Republic, which is composed of States and Territories. 
The District of Columbia, or the territory west of the Missouri, is not less within the 
United States than Maryland or Pennsylvania; and is not less necessary, on the 
principles of our Constitution, that uniformity in the imposition of impoasts, duties, 
and excises should be observed in the one than in the other. Since, then, the power 
to lay and collect taxes, which includes direct taxes, is obviously coextensive with 
the power to lay and collect duties, imposts, and excises, and since the latter extends 
thronghout the United States, it follows that the power tu impose direct taxes also 
extends throughout the United States. 


What was it extended ‘‘to all places over which the Government 
extends!” Clearly it was ‘‘ the power to impose taxes.” The power 
of taxation is a sovereign right of Government. One of those rights 
which Marshall was eager to establish belonged to the General or Fed- 
eral Government. 
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~ ‘The law assailed by the tax 
tax upon the District a/one. 
the country at large and simply re br 
portionate with that of the sarenad. Bate’ T 
attention to the following provisions of th 

The Congress shall have power to lay and collect taxes, 

Representatives and direct taxes shall be appor 
which may be included within this Union, according to th 
(Sec. 2, clause 3, Art. I.) : 

No capitation or other direct tax shall be laid, unless in p 
Saneenn Setalekes See eae panera 


gress was not authorized to i impose a direct tax exce 
of the country afforded Representatives in Coenen 
the language “the several States which may be 
Union;” and if this contention was not 
Congress to impose a direct tax extended beyond 
Union, the Constitution required that the amount tober 
tax ‘‘be apportioned among the several States” and n 
one, to wit, the District of Columbia. 


parative view of the different clauses of the Constitution which have be 
That the general grant of power to lay and collect taxes is made 
comprehend the District and Territories as well as the State is, we thin 
yertible. The subsequent clauses are intended to regulate the exercise 
not to withdraw from it any portion of the community. The. 
clauses are expressed import this intention. In thus 
given in the second section of the first article for its application to 
States. The rule declares how direct taxes upon the States shall be 
shall be apportioned upon the several States scroeeiaeas their 1 


vided in the Constitution. Congress has clearly no power to exemp 
its due share of the burden. But this regulation is piss Ss 
and creates no necessity for extending the tax on the District or Te 
words of the ninth section do not in terms require that the 
when resorted to, shall be extended to the Territories, as the won 
section require that it shall be extended to all the States. They, 
without violence, be understood to give a rule when the Territories: 
without imposing the necessity of taxing them, 

Loughborough v. Blake was decided in 1820. In 1 
Ins. Co. v. Canter (1 Pet., 511) was presented te 
Justice Marshall presiding. In the course of his 
cause, Mr. Daniel Webster, discussing the cond 
a Territory, said (p. 538): 


Lo 
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What is Florida? It is not part of the United States. How can it be? How is it 
represented? Do the laws of the United States reach Florida? Not unless by par- 
ticular provisions. The Territory and all within it are to be governed by the acquir- 
ing power, except where there are reservations by treaty. By the law of England, 
when possession is taken of territory, the King, Jure Coronae, has the power of legis- 
lation until Parliament shall interfere. Congress has the Jus Coronae in this case, 
and Florida was to be governed by Congress as she thought proper. What has Con- 
gress done? She might have done anything—she might have refused the trial by 
jury, and refused a legislature. She has given a legislature to be exercised at her will. 


Mr. Whipple, who was associated with Mr. Webster in the case, 
said (p. 533): 


Much argument has been used in order to show that the Constitution and laws of 
the United States are, per se, in force in Florida, and that the inhabitants are citizens 
of the United States. 

How the Constitution became of force in Florida has not been shown. Was it by 
the act of cession? Is there any principle in the law of nations which, upon the act 
of cession or conquest, gives to the ceded or conquered country a right to participate 
in the privileges of the Constitution of the parent country? The usages of nations 
irom the period of Grecian colonization to the present moment are precisely the 
reverse. Such a right nevcr was asserted. 

The Constitution was established by the people of the United States for the United 
States. It provides for the future admission of Territories into the Union, and 
expressly confers upon Congress the power of governing them as Territories until 
they are admitted as States. 

If the Constitution is in force in Florida, why is it not represented in Congress? 
Why was it necessary to pass an act of Congress extending several of the laws of the 
United States to Florida? Why did Congress designate particular laws, such as the 
crimes act, the slave trade, and revenue acts, and introduce them as laws into Florida? 
Why enumerate particular rights secured to the people of the United States, if the 
inhabitants of Florida were entitled to them upon the act of cession? 


This case was heard in the circuit court by Mr. Justice Johnson, of 
the Supreme Court. He delivered his opinion in writing. Therein 
he said (see note, 1 Pet., 517): 


It becomes indispensable to the solution of these difficulties that we should con- 
ceive a just idea of the relation in which Florida stands to the United States, and 
give a correct construction to the second section of the act of Congress, of May the 
26th, 1824, respecting the Territorial government of Florida. Correct views on these 
two subjecta will dispose of all the points that have been considered in argument. 

And, first, it is obvious that there is a material distinction between the territory 
now under consideration and that which is acquired from the aborigines (whether 
by purchase or conquest), within the acknowledged limits, of the United States, as 
also that which is acquired by the establishment of a disputed line. As to both these 
there can be no question that the sovereignty of the State or Territory within which 
it lies, and of the United States, immediately attach, producing a complete subjec- 
tion to all the laws and institutions of the two governments, local and general, unless 
modified by treaty. 

The question now to be considered relates to territories previously subject to the 
acknowledged jurisdiction of another sovereign; such as was Florida to the Crown of 
Spain. And on this subject we have the most explicit proof that the understanding 
of our public functionaries is that the Government and laws of the United States 
do not extend to such territory by the mere act of cession. For, in the act of Con- 
gress of March 30, 1822, section 9, we have an enumeration of the acts of Congress, 





































be admitted into the Union are the sole objects of 
express provision whatever made in the Constitution for the a 
monst of tacrilowles Worensd ced (att 
Dot Habs theredine of severing ASS Ae 
making power, and perhaps to the power of admitting n 
and the government of such acquisitions is of course left to | 
the Union, as far as that power is uncontrolled by treaty. By 
either positively or sub modo, and by the former dispose of acquisi 
in case of such acquisitions I see nothing in which the power ac 
territories can vary from the power acquired under the law o! 
government over acquired or ceded territory. 


The United States Supreme Court affirmed the 
Justice Johnson. The court, speaking by Chief Justice 
(1 Pet., 541-542): 


Mifss course which the ssqurmesnt thee talc. Susie Eee ‘ 
tion, the court should take into view the relation in which Florida sta 
United States. 

The Constitution confers absolutely on the Government of the Union tl 
of making war and of making treaties; consequently that Government } 
power of acquiring territory, either by conquest or by treaty. 

The usage of the world is, if a nation be not entirely subdued, to 
holding of conquered territory as a mere military occupation until its 
determined at the treaty of peace. If it be ceded by the treaty the aequisitior 
confirmed, and the ceded territory becomes a part of the nation ta ie 
annexed; either on the terms stipulated in the treaty of cession or on sn 
new master shall impose. On such transfer of territory it has never been 
the relations of the inhabitants with each other mdergo any change. 1 
tions with their former sovereign are dissolved, and new relations are 
between them and the government which has acquired their territory. 
act which transfers their country transfers the allegiance of those who rems 
and the law which may be denominated political is peepee 
that which regulates the intercourse and general conduct of Is 
force until altered by the newly created power of the State. : 

On the 2d of Febrnary, 1819, Spain ceded Florida to the United State 
article of the treaty of cession contains the following provisions: “Dh 
of the territories which his Catholic Majesty ceded to the Uni 
treaty shall be incorporated in the Union of the United States 
consistent with the principles of the | Federal Conetitution; and ad 


This treaty is the law of the land, and admits the inh 


enjoyment of the privileges, rights, and immunities of the ¢ 
States. It is unnecessary to inquire whether this is not their 
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his famous ee ae 
ing the fallacy of this dogma that he gained | 


Marshall himself. 


‘The question of extending the Constitution and | 
States to Upper California und New Mexico upon 
that territory from Mexico gave rise toa bh 
That debate is described by Benton, then a Sena 
volume 2, page 729, of his famous work, Thirty Ye 
States Senate, as follows: 


The treaty of peace with Mexico had been ratified in the session of 
the ceded territory became subject to our Government and 
establishment of Territorial governments; but such were the 
slavery question that no such governments could be formed r 
United States extended to these newly acquired and orphan 
for six months after the treaty had been ratified making vain effori 
ernment for the new territories, and adjourning without ac 
Another session had commenced and was coming to a close’ 
result. Bills had been introduced, but they only gaye rise 
the last days of the session the civil and diplomatic appropriation 
provides annually for the support of the Government, and 
which the Government would stop—came up from the House to 
received its consideration in the Senate, and was ready to be returned 
when Mr. Walker, of Wisconsin, moved to attach to it, under | 
ment, a section providing a temporary government for the ceded t 
extending an enumerated list of acts of Congresstothem. Tt wasan unp 
and disorderly proposition, the proposed amendment being ineongruots to 
of the appropriation bill and in plain violation of the prance. rime few 
bade extraneous matter, and especially that which was vehem anteste 
going into a bill upon the passage of which the cxistenianil 
depended. The proposition met no favor; it would have died out 
not yielded to a Southern solicitation to insert the extension of tl 
his amendment, so as to extend that fundamental law to those fo 
made, and where it was inapplicable and impracticable. The ne 
ness of the proposition called up Mr. Webster, who said: : 

“Tt is of importance that we should seek to have clear ideas a1 
the question which this amendment of the member from Wise 
us, and especially that we should seek to get some cone 
the proposition, in a law ‘to extend the Constitution of th 
ritories.’. Why, sir, the thing is utterly impossible, All th 
in this general form, could not accomplish it. There is no cau 
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tenure of the continuance of the Constitution; and would 
the destruction of that instrament. and the 
fxteracy? And shall we. the creature of the C 
authority bevond the reach of the Constitution? cr, 
that the courts of the United States hac made adecisio 
extend to the Territories without an actof Congress. 1 
and am San lecrodcioas tink tay Ghandi aa D | 
system of government, as the courts of the United i 
such a monstrous judgment. I am inclined to. 
which has been unjustly attributed to them; bat if they b 
as that, I for one say that it ought not and never can ben 
Raley 00 we; they are vaen; that fs toy, Oe 
of the Union; and we, as the representatives of those t =) 
exercise all that authority and jurisdiction which ounmali 
Mr. Webster replied with showing that the Constitution ¥ 
not Territories; that no part of it went to a Territory unless sp 
ft by act of Congress; that the Territories from first to last wa 
gress chose to govern them, independently of the Constitution 
it, as in denying them representatives in Congress, a vote for 
President, the protection of the Supreme Court; that Congress ¥ 
things in the Territories without constitutional objection (as 1 
and bridges) which could not be attempted in a State. He argued: 
“The Constitution, as the gentleman contends, extends over | 
does it get there? 1 am surprised to hear a gentleman so distin 
+tructionist affirming that the Constitution of the United States 
tories without showing us any clause in the Constitution in any w 
result, and to hear the gentleman maintaining that position ho : 
way in which such a result could be inferred increases my surprise. eid 
upon this branch of the subject. The Constitution of the United 
over the Territories, and no other law existing there! Why, I beg 
it could proceed, without any other authority existin 
is created by the Constitution of the United States? Does the 
United States settle titles to land? Does it regulate the sghiaialill 
fix the relations of parent and child, guardian and ward? | 
United States establishes what the gentleman calls a confeders 
purposes, leaving all the great mass of laws which is to govern s% 
existence from State enactments. That is the just view of t 


*In 1821, while Secretary of War during Monroe's A 
views. (See post p. 140.) 
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1848, Tn the closing 
acts from which it appears, 
of Congress assented to 
d States to include Upper 
making appropriations for 
e Government for the year end- 
kepyeerest August 12, 1848. 


: oundary line between the United 
« at the officers of the Commission, @ sum 
tat. L., chap. 165, p. 301.) 

0 establish certain post routes,” 

1 Jad this at provided as follows: 
master-General be, and he is hereby, 

at San Diego, 

wane the Pacific, in 
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Approved ‘August 14, 1848. (9 Stat. L., chap. 175, p. ; 
The position assumed by President Polk and hi 


such legislation the stipulations of the agreement 
States and Mexico, as evidenced by the treaty, had 
ative in the United States and the boundaries of the 
extended to include the territory acquired by conquest ¢ 
treaty, See letter of instruction dated October 7, 1848, 
Buchanan to William V. Vorhies, agent of the Gove 
United States in establishing post routes and post-offices in © 


(House Ex. Doc. No. 17, pp. 6-7, Thirty-first Congress, first 
To this mach of the conclusion reached by President Polk ind his: 
Cabinet no exception need be taken. % 
It serves to illustrate, however, the necessity for plain provision 
and specific utterances by Congress in legislating for the new poss :- 
sions of the United States. “ Necessary intendment” is too flexible 
and expansive to form a proper test for the grave i 
But President Polk and his Cabinet saw fit to go further. B T 
of date October 9, 1848, William L. Marcy, as Secretary of War, 


instructed Colonel Wasco as follows: 


But the government de facto can of course exercise no powers ee / 
provisions of the Constitution of the United States, which is the sapreme law 
the States and Territories of our Union. For this reason no “import daties can. u 
levied in California on articles the growth, produce, or manufacture of any Sta 
Territory of the United States; and no such duties can be imposed in any 
Union on the productions of California; nor can duties be charged on such foreign 
productions as have already paid duties in any part of the United States. J 


At the same time R. J. Walker, as Secretary of the Treasury, issued 
the following cireular (see Ex. Doc, No, 1, second sess, Thirtieth Cong.): 


Treasury DeparrwEnt, October 7, 1848. 

On the 30th of May last, upon the exchange of ratifications of our t 
Mexico, California became a part of the American Union, in consequence of 
various questions have been presented by merchants and collectors for the « é 
of this Department. 

By the Constitution of the United States is declared that “All treaties 
which shall be made, under the authority of the United States shall be 
law of the land."" By the treaty with Mexico California is annex 
and the Constitution of the United States is extended over th 
full force throughout its limits. Congress also, by several ens 
the ratification of the treaty, have distinctly recognized C. 
Union, and have extended over it in several important parti 
United States. 


> 















1038 : 


Under these circumstances the following instructions are issued by this Department: 

First. All articles of the growth, produce, or manufacture of California shipped 
therefrom at any time since the 30th of May last are entitled to admission free of 
duty into all ports of the United States. 

Second. All articles of the growth, produce, or manufacture of the United States 
are entitled to admission free of duty into California, as are also all foreign goods 
which are exempt from duty by the laws of Congress, or on which goods the duties 
prescribed by those laws have been paid to any collector of the United States previ- 
ous to their introduction into California. 

Third. Although the Constitution of the United States extends to California, and 
Congress has recognized it by law as a part of the Union and legislated over it as 
such, yet it is not brought by law within the limits of any collection district, nor has 
Congress authorized the appointment of any officers to collect the revenue accruing 
on the import of foreign dutiable goods into that territory. Under these circum- 
stances, although this Department may be unable to collect the duties accruing on 
importations from foreign countries into California, yet if foreign dutiable goods 
should be introduced there and shipped thence to any port or place of the United 
States they will be subject to duty, as also to all the penalties prescribed by law 
when such importation is attempted without the payment of duties. 

R. J. WALKER, 
Secretary of the Treasury. 

The authorities in California proceeded to act in accordance with 
these instructions and enforced in that Territory the tariff and naviga- 
tion laws of the United States as then existing. 

Their action was sustained by the Supreme Court of the United 
States in Cross et al. v. Harrison (16 How., 164, 189-190, 197), 
decided in 1853. 

The action of President Polk in this matter might have been justi- 
fied by reasons seemingly incontestable, if based on the fact that the 
law which imposed a tariff on foreign goods landed in the Territory 
was put in force by the military government while the United States 
was exercising the rights of a belligerent; that subsequent changes in 
the schedules made by the de facto government were changes in regu- 
lations for the enforcement of an existing law; that such changes lay 
within the discretion of the military authorities, and therefore the 
President, as commander in chief of the military forces and the head of 
the military government, might adopt the schedules, rules, and regula- 
tions of his home Government if his discretion so determined. 

But neither President Polk nor the court based the authority on 
such grounds. Both placed it on the avowal that the Territory was 
bound and privileged by the Constitution and laws of the United 
States, ex proprio vigore, upon the acquisition becoming complete. 

Congress did not take this view of the matter, and at the second 
session of the Thirtieth Congress passed ‘‘An act to extend the revenue 
laws of the United States over the Territory and waters of Upper Cali- 
fornia, and to create a collection district therein,” approved March 3, 
1849 (9 Stat., chap. 112, p. 400). 

That the course pursued by Mr. Polk and his Cabinet, although 
sustained by the Supreme Court of the United States, was at variance 
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with the ideas entertained by the fou 
appears when compared with the action 
in the instances of North Carolina and Rhode Islar 
informed Congress on the 28th of January, 1790, 
had ratified the Constitution on November 21, 1789; 
informed Congress on the ist day of June, 1790, that | 
had ratified the Constitution on May 29, 1789. Prior to’ 
these notifications Congress had enacted two revenue measures, to wit, 
“An act for laying duties on goods, wares, and merchandises import 
into the United States,” also, ‘An act imposing duties ae 
Although by such act of ratification both North Carolina and 

Island became incorporated in the Union of States, Congress saw fit to 
pass acts extending the provisions of the previous revenue measures 
over the territory included in North Carolina and Rhode Island. (See 
1 Stat., pp. 99; 126.) 4 

Louisiana was ceded to the United States in 1803. The Territory 
of Orleans was erected in a portion thereof in 1804, and in 1812 was 
admitted into the Union of States as the State of Louisiana. At the 
time of the cession the tariff law of the United States authorized a 
reduction of 25 per cent of the rates fixed by the schedules on 
imported in American bottoms. The treaty with France gave a si 
lar reduction to the French and Spanish vessels entering the pa 
of New Orleans, thereby giving the French and Spanish i 
that city a lower duty than was imposed elsewhere in the Unit 
States. For eight years the Territory of Orleans had an 
different tariff system from that of any other portion of the United 
States, 

The claims of the United States to Florida were confirmed by — 
in the treaty of 1819, After we had taken possession the laws 
lating the importation of foreign goods into the United States y 
enforced against the imports from Florida until Congress =e 
laws operative therein. Commenting upon these and other 
the Supreme Court of the United States say (Fleming ». Page, 9 
How., pp. 616, 617): 

The Treasury Department in no instance that we are aware of since the establish- 
ment of the Government has ever recognized a place in a newly acquired country as 
a domestic port, unless it had been previously made so by act of Congress. 

In 1856 came the Dred Seott decision, which has already 
reviewed, But that case takes on an added interest at this po 
the investigation, because it is the one case in our history f 
appeal was taken from the Supreme Court to the sovereig 
The opponents of slavery availed themselves of an *‘ apy 
and their adversary followed the case into the 
sovereign people register decrees, 

Two new expounders of the Constitution appea: 
Douglas and Abraham Lincoln. A new doctrine w 
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pertaining to the controversy, and a new theorem wasdeclared. Dong- 

fs announced the doctrine of “squatter sovereignty,” which, in short, 

ws the inherent right of the inhabitants of the Territories to govern 
themselves and to pass upon their domestic institutions, among which 
ie slavery. 

Lincoln announced the theorem, ‘*A house divided against itself can 
notstand.” ‘*' This nation will be all slave or all free.” 

In 1860 the approach of « Presidential election found that diverse 
views regarding the doctrine that the Constitution was in force in the 
Territories, ex proprio vigore, had divided the people into three great 
can ps. 

These views found expression in the national platforms adopted 
hy three conventions. The Democratic convention which nominated 


Douglas declared: 

Inaxmneh ae differences of opinion exist in the Democratic party as to the nature 
and extent of the powers of a Territorial legislature, and as to the powers and duties 
of Congress, under the Constitation of the United States, over the institution of 
slavery within the Territories; 

Reewleed, That the Democratic party will abide by the decisions of the Supreme 
Court of the United States on the questions of constitutional law. 


Douglas was the embodiment of the doctrine of squatter sovereignty, 
and his platform was constructed so as to enable the Democrats who 
rejected that doctrine to support him in the election, and remit the 
question of the soundness of the doctrine to the Supreme Court. 

The Democratic convention which nominated Breckinridge, declared: 

1. That the governinent of a Territory organized by an act of Congress is provi- 
sional and temporary, and during its existence all citizens of the United States have 
an equal right to settle with their property in the Territory without their rights, 
either of person or property, being destroyed or impaired by Congressional or Terri- 


torial legislation. 
2. That it is the duty of the Federal Government, in all its departments, to pro- 


tect, when necessary, the rights of persons and property in the Territories and 
wherever else its constitutional authority extends. 
The Republican convention nominated Lincoln and declared: 


That the new dogma, that the Constitution, of its own force, carries slavery into any 
or all of the Territories of the United States is a dangerous political heresy, at variance 
with the explicit provisions of that instrument itself, with contemporaneous exposi- 
tion, and with legislative and judicial precedent; is revolutionary in ila tendency and 
subversive of the peace and harmony of the country. 

Upon the issues as joined the sovereign people pronounced decree 
by electing 180 Lincoln electors out of 303 votes in the electoral col- 
lege and a Republican majority in both the Senate and the House. 

The popular vote stood: 


Total for the doctrine (Douglas and Breckinridge) .......-...-..------- 2, 223, 068 
Total against the doctrine (Lincoln and Bell) .....-..-------------+---- 2, 457, 813 
234, 47 


Majority of thobe opposing. ...........------------e- eee eee eee 












It is doing a grave injustice 
Douglas to class them all as acee 
platform on which Breckinridge 
nominated Douglas refused to adopt the y presse 
inridge platform, and permitted the convention 


than subscribe to such a doctrine. , 
That many persons voted for Douglas in hopes tl 
in his platform ~ ould avoid a threatened war is al 
the course pursued by the Douglas Democrats when 
would justify transferring a large majority, if not all, of 
the total of ‘*those opposed.” 
Being defeated in the forum of the people the tienes a 
trine resorted to rebellion, ‘The discussion was silenced by the clash of — 
arms; the Constitution read anew by the glare of battles. The doc- 
trine and the peculiar institution it was intended and ) pro 
tect, maintain, and extend was trampled under by the iron 
war. Lincoln’s theorem was exemplified. The house did 
but it became ‘* all free.” Se. 
It is to be noted that the advocates of the doctrine that the Cone 
tution of its own force extends over the Territories, 
contention by declaring that the fundamental principle of fF 
to property and equality of privileges and immunities, a 
the Constitution, was involved. That the property was tee 
mere incident. The doctrine is not to be tested by incidentals. Tf 
it is correct in principle, it was not false as to the incident of slavery. 
The war ended; the armies disbanded; the soldiers returned home 
to engage in the pursuits of peace; but they found their places in the 
business world occupied by others. In most instances the ; 
were without capital, and, having become accustomed to the tur 
the camp, were little disposed to settle down to the quiet life of town 
and country. ‘The spirit of the adventurous life they had been li 
had not died out. At this time the great West was being | 
the Pacific railroads and connecting lines were being ing oveaets 
the mineral wealth of the Rocky Mountains was becoming known. 
Neither capital nor business standing was essential to success. The 
alluring prospect was not to be resisted, and thousands of the soldiers 
of the war ‘‘ went west,” and their friends with them. The 1 
opened its gutes and invited the world to partake of its 
“Uncle Sam is rich enough to give us all a farm” was the ery 
world around. ‘Thereupon the new West was the objectiy 
world exodus. The vast foreign element was easily and 
ilated by the nation and eagerly sought for themselves 
dren the knowledge necessary and the qualifications requ 
ican citizenship. The former citizens of the East 


States were the dominant factor of each community. 




















107 


from foreign lands were their willing disciples in sociology and gov- 
ernmental polity. All this was very gratifying to the nation. 

It was inevitable that communities so constituted and conditioned, 
engaged in developing territory zwzthin the acknowledged limits of the 
United States, should receive all possible assistance from Congress and 
the other departments of the Government in the great work in which 
they were engaged. Territorial governments were rapidly created, 
with powers far in excess of any previously conferred. But the 
change was in the practice, not the principle. The Territories were 
still created and the powers conferred. The nation continued to gov- 
ern them by virtue of inherent sovereign right. ‘The doctrine of pop- 
ular (squatter) sovereignty in the Territories is incompatible with the 
fundamental conception of the union of States and is thoroughly 
discredited. 

In Snow v. United States (18 Wall., 319-320) the court say: 


The government of the Territories of the United States belongs, primarily, to Con- 
gress; and, secondarily, to such agencies as Congress may establish for that purpose. 
During the term of their pupilage as Territories they are mere dependencies of the 
United States. Their people do not constitute a sovereign power. All political 
authority exercised therein is derived from the General Government. It is, indeed, 
the practice of the Government to invest these dependencies with a limited power of 
self-government as soon as they have sufficient population for the purpose. The 
extent of the power thus granted depends entirely upon the organic act of Congress 
in each case, and is at all times subject to such alterations as Congress may see fit to 
adopt. 


In National Bank v. County of Yankton (101 U. S., 133) the court, 
speaking by Mr. Chief Justice Waite, say: 


All territory within the jurisdiction of the United States not included in any State 
must necessarily be governed by or under the authority of Congress. The Territories 
are but political subdivisions of the outlying dominion of the United States. Their 
relation to the General Government is much the same as that which counties bear to 
the respective States, and Congress may legislate for them as a State does for its 
municipal organizations. The organic law takes the place of a constitution as the 
fundamental law of the local government. It is obligatory on and binds the Terri- 
torial authorities; but Congress is supreme, and for the purposes of this department 
of its governmental authority has all the powers of the people of the United Statex, except 
such as have been expressly or by implication reserved in the prohibitions of the Con- 
stitution. * * * Congress may not only abrogate laws of the Territorial legisla- 
tures, but it may iteelf legislate directly for the local government. It may make a 
void act of the Territorial legislature valid, and a valid act void. In other words, it 
has full and complete legislative authority over the people of the Territories and all 
the departments of the Territorial governments. It may do for the Territories what 
the people, under the Constitution of the United States, may do for the States. 


The rule herein announced is broad and plain. In legislating for 
the States Congress exercises only such powers of sovereignty as are 
conferred upon it by the Constitution. In legislating for the Terri- 
tories Congress exercises all powers of sovereignty not prohibited by 
the Constitution. 

































shall administer it. It rests with 
the people resident in the Territory : 
the making of its laws, and it may, therefor 
it may previously have conferred, or at any time mo 
expedient. The right of local self-government, as known t 
tional franchise, belongs, under the Constitution, to 
thereof, by whom that Constitution was ordained, 
power not conferred by it upon the Government of the 
reserved. The personal and civil rights of the 
secured to them, as to other citizens, by the principles o 
restrain all the agencies of government, State and national; 
franchises which they hold as privileges in the legislative ¢ 
of the United States, 


In United States, Lyon, et al, ». Huckabee (16 Wall. 


court say: 


All captures in war vest primarily in the sovereign, bat in respect t 
Chancellor Kent says the acquisition by the conqueror is not fully ct 
confirmed by a treaty of peace or by the entire submission or 
State to which it belonged, which latter rule controls the question in the 
the court, as, the confederation having been utterly destroyed, no t 
or could be made, as a treaty requires at least two contracting 
acquire territory, either by conquest or treaty, is vested by the Oo 
United States. Conquered territory, however, is usually held as an 
oceopation until the fate of the nation from which it is conquered is del 
but if the nation is entirely subdued, or in case it be destroyed ai 
the right of occupation becomes permanent and the title vests abso! 
queror. Complete conquest, by whatever mode it may ny 
all the rights of the former government; or, in other words, the ¢ 
completion of his conquest, becomes the absolute owner of the Z 
from the enemy, nation, or State. His rights are no longer limited to m est 
tion of what he has taken into his actual possession, but they e3 * 
property and rights of the conquered State, including even debts a8 wll 1 personal 
and real property. be aul 

In Talbott v. Silver Bow County (139 U. S., 446) the court, 
by Mr. Justice Brewer, with reference to a Territory, say: 

It is not a distinct sovereignty. It has no independent powers. — 
community organized by Congress, all whose powers are created b 
whose acts are subject to Congressional supervision, Its attitu 
Government is no more independent than that of a city to the State 
situated, and which has given to it its municipal organization. 

If all the powers are created by Congress then ne 
the Constitution. None springs from the inherent 
uals or communities. 

In Shively » Bowlby (152 U. S., 48) the court 
Justice Gray, say: 









































eke Wk wore 
Good v. Martin, 95 U. S., 90,98; 
145, 154; McAllister 7. United States, 
ret shaetinn bar cles toler oa 
involving the right to trial by jury. 
Trial by jury, in the abstract, is not a 


may be said moan whee She ee 
so ingrafted on the common law as to be an 


Anglo-Saxon race. It is the creature of their civilization. 
of adherence and devotion to its teachings has given it the char 
righteousness, if not of right. = i, 

The guaranty of trial by jury dates back to ‘Magna ens 
with an Anglo-Saxon, no right need seek other source foi 
tion. But the Latin races can assert no such title. Whe ce t oir 
claim to the rights secured on Runnymede and guaranteed py NV 
Charta? Their adherence and devotion has been given to th I 
law. If the manifest result of attempting to administer justiee by 
jury trials would be to defeat the purpose and deny the right of justi 
is the sovereignty which is bound to sustain the right to justice bound 
to rely on trial by jury? Must the substance be sacrificed | Rite 
the shadow? 

The common law did not attach to the territory i 
United States ‘in the late war, upon the act of acquisition. e civil 
law continued in force, as it did for a time in the territory acquired 
by the Louisiana purchase, and in a portion of which 
remains in force to-day in modified form. If the rules of the: 
law are to become of force in territory acquired by the United States, 
in which territory the civil law had prevailed prior to the acquisition, — 
the change must be accomplished by Congress or Lapeer agen- 
cies authorized by Congress to take such action, (See or 
hereinbefore cited.) 

In Thompson v. Utah (170 U. 5., 343, 346), the court, 
Mr. Justice Harlan, say: 

That the provisions of the Constitution of the United States relating to | 
of trial by jury in the suits at common law apply to the Territories 
States is no longer an open question. (Webster v. Reid, 11 Ho! i 
Publishing Co. v. Fisher, 166 U. 8., 464, 468; Springville 7, Thomas, U8 

In view of the provisions of section 1891, Revised Statutes: 
United States, and the special acts of Congress, he rer 
sreby the Constitution and laws of the Unite 
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inspplicable are extended to the Territories, the declaration quoted is 
incontestable. 

The case of Webster 7. Reid (11 How., 437, 460), decided in 1850, 
unse in the Territory of Iowa. The court, speaking by Mr. Justice 
McLean, say (p. 460): 

The organic law of the Territory of Iowa, by express provision and hy reference, 


ettended the laws of the United States, including the ordinance of 1787 over the 
Territory, #0 far as they are applicable. 


The act of the Territorial legislature involved in Webster v. Reid 
prohibited trial by jury in matters of fact involved in cases of a cer- 
tuin character. For the reason set forth in the above quotation, the 
court held, as to the act of the Territorial legislature, that— 


In this respect the act is void (p. 460). 


Reynolds v. United States (98 U. S., 145), was a criminal action aris- 
ing in Utah Territory. In that case the court say (p. 154): 


By the Constitution of the United States (Amend. VI), the accused was entitled 
to a trial by an impartial jury, 

This case was decided in 1878. The act to establish a Territorial 
government for Utah September 9, 1850, chapter 51, section 17, 9 
Stat., 455, provided— 
that the Constitution and laws of the United States are hereby extended over and 
declared! to be in force in said Territory of Utah so far as the same or any provision 
thereof may be applicable. 

A subsequent statute made specific provision for trials by jury in the 
Territories. (Act of April 7, 1874, chapter 80, 18 Stat., 27.) Section 
lof said act closes with this proviso: 


Provided; That no party has been or shall be deprived of the right of trial by jury 
in cases cognizable at common law. 


The case of American Publishing Co. v. Fisher (166 U. S., 464), 
decided in 1896, was a common-law action originating in the Territory 
of Utah. The court held that litigants in common-law actions in the 
courts of that Territory had a right to trial by jury. 

Mr. Justice Brewer, in delivering the opinion of the court, says 
(p. £66): 

Whether the seventh amendment to the Constitution of the United States, which 
provides that ‘‘in suits at common law where the value in controversy shall exceed 
twenty dollars the right of trial by jury shall be preserved,’’ operates ex proprio vigore 
to invalidate this statute may be a matter of dispute. 

He then reviews the decisions and the acts of Congress of 1850 (9 
Stat., 458) and 1874 (18 Stat., 27), above referred to, and determines 
the case as follows (pp. 467-468): 

Therefore either the seventh amendment to the Constitution or these acts of Con- 
gress, or all together, secured to every litigant in a common-law action in the courts 
of the Territory of Utah the right to a trial by jury. 




































It is contended by the appellant that the 
to him the right to be tried by a jury, a 
court was without jurisdiction to impose 
until such fine was paid. This precise q 
Sen Geerneatlen OF Ears 


rida okaca ie ol the Suse is that the € 
the right at telat by jury shall be secured to th 


Regarding the position taken by the Governmen 
lan, continuing, says (pp. 548, 549): 4 

Upon a careful examination of this position we are of | 
sustained without violence to the letterand spirit of the Co 

The learned justice then discusses the use of th 
“criminal prosecutions” in the Constitution 
provisions regarding trial by jury, and arrive 
the provisions regarding trials by jury were inserted 
us stated by him (pp. 549, 550)— 
to have been the supreme law of the land, and, so far as the a 
Government were concerned, a full and distinet recognition of 
ing the fundamental rights of life, liberty, and property. 

Conceding this to be true, is such right of hig! 
the right of representation in the body empow 

Ts not “trial by jury” a method of procedure i 
and maintained for the purpose of securing the dt 
justice! 

We have seen that the Supreme Court nave nie 
doctrine that Congress in establishing courts in 
conferring jurisdiction thereon was not bound by 


Congress bound by the provisions regarding proce 
the character and jurisdiction of such courts! 
Continuing, Mr, Justice Harlan says (p. 550): 
There is nothing in the history of the Constitution or 
to justify the assertion that the people of this District 
the benefit of any of the constitutional guarentees a! 


especially of the privilege of trial by jury in crimi 7 
reported by the Committee of Five on the 6th of 





that the people of this 
the people of the 'Terri- 


if a government for the 


ull the laws of the United States 
‘same force and effect within the 
ne United States. (16 Stat., 426, 


its character, is an acquired 
d liberty. If it is acquired 
n not be acquired where the 
ht of trial by j jury in the Ter- 
the right was in abeyance 
over the Territory. (See 
Would not a like rule apply in 
int 

of the inherent rights of man, it 
ne Union could not properly 
on wus attempted the General 
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ley, 20 How., 90.) 

In these cases the court hold th 
apply to Federal courts only. ‘ache yb 
Court of he United Besser 
Territories are not Federal courts, 1 
virtue of authority conferred by 
restrictions and limitations of the ‘ination 
ing, a like rule would be applied to courts ¢ 
our newly acquired island possessions. 

If the right of trial by jury was acquired from a 
the Constitution, running through all the history of 
race, recognized, but not created, by Magna 
our civilization and racial inheritance, a different qu 
for the right then becomes one guaranteed by lay 
Constitution, and the right to claim such right is 8 
the same higher laws. Tested by the requirements Sf 
laws, the rights of the citizens of the District of C 
removed from those of the varied races in the ] n 


IV. 
THE CONSENT OF THE GOVERNED, 


All powers of all governments rest upon the allegia 
over whom the government is instituted. Witketal 
ean be no government. Allegiance must not be 
citizenship. Allegiance lies back of citizenship. 
form of government is, that allegiance i is created by th 
individual; while citizenship is created by the peeapes! 
eignty. That is to say, allegiance originates with n 
with the government, 

The word ‘‘allegiance” is derived from the Latin « 
to, and means the tie which binds the individual to 

Acquired allegiance is that binding upon # pe 
alien but has been naturalized. 


i 
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Local or actual allegiance is that which is due from an alien while 
resident in a country in return for the protection afforded by the 
government. 

Natural allegiance is that which results from the birth of a person 
within the territory and of a sire acknowledging allegiance to the gov- 
ernment. (Kent’s Com., vol. 2, 42.) 

Allegiance may be an absolute and permanent obligation or it may 
be a qualified and temporary one. The citizen owes the former to his 
government until by some act he distinctly renounces it, while the alien 
domiciled in the country owes a temporary allegiance continuing dur- 
ing such residence. (Carlisle v. United States, 16 Wall., 147, 154.) 

Under the feudal law the theory prevailed that a person was bound 
to give allegiance to the overlord on whose estate he was born, and 
through his overlord to the king, and through the king toGod. This 
was predicated on the theory that kings ruled by divine right, and 
that through him such right descended to the overlord. Therefore 
such allegiance was a duty imposed by the fact of birth, was as bind- 
ing as allegiance to God, and could not be avoided except with the 
consent of the overlord and the king. From this arose the system of 
vassalage under which men were believed to be attached to the soil on 
which had occurred the accident of their birth. At the time the 
leaven of independence was fermenting the spirit of revolution in the 
American colonies this fundamental dogma of the feudal law was an 
accepted doctrine. The Tories advanced it in opposition to the argu- 
ments for independence. The advocates of independence for the col- 
onies met this appeal by a direct challenge of the divine right of kings 
to command allegiance, and thereby secure the power to rule or gov- 
ern. They insisted that a man had the right to dispose of his allegiance 
as he saw fit. Ifa man wanted to openly or impliedly acknowledge 
allegiance to the King of Great Britain he could do so, and if he saw 
fit to transfer his allegiance, with its attendant power, to another 
sovereignty, he could do so without securing the permission of his 
then sovereign. 

The fundamental idea of the Declaration of Independence is a denial 
of the divine right of kings to rule; that is, that kings derived their 
claims to the allegiance of the governed from God. Hence the declara- 
tion that governments derive their just powers ‘from the consent of 
the governed.” This was a startling doctrine in those days. So 
deeply rooted was the idea that kings ruled by divine right that it was 
not to be overturned by the mere declaration of a contrary doctrine, 
however true. The new doctrine was not universally accepted, even 
in the colonies. Therefore, to secure the adherence of those who 
rejected it and the acquiescence of other nations by whom recogni- 
tion was desired, the Declaration of Independence entered into an 
elaborate defense of the proposed change of allegiance by setting 
forth the many acts of wrongdoing by which the transfer of allegiance 
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of uid forfeiture the 
are absolved from all allegiance to: 
































of all the powers of all governm 
stituting the body politic. The 
be conferred hy the consent of the 
by divine right was « direct blow at 
system and the corner stone of all gove 
Attention is direeted to the fact that the 
it is “the just powers” which are derived. ' 
mean when uttered, and does not mean now, that after sa 
are acquired their subsequent exercise in the matter f ent 
created pursuant to said powers should be regu 
of the ‘tyoverned”—as, for example, that. judgment 
action,can only be entered by the consent of the 
The existence of this distinction enabled the 
United States to deny the right of rebellion, ; 
The successful conduet of the Revolution established i 
the principle that the right to transfer his allegiance - 
sent of his sovereign is one of the inherent rights of 1 
the founders of this nation came to exercise this right the 
feudal system were so ingrafted in the minds of the people 
untarily, no doubt, the general plan of the system 
although modified to conform to the vital principle « 
trine. A sovereign State was substituted for the ove 
mary recipient of the allegiance and a confederation 
king. The General Government or confederation of Sts ; 
ever, more like an elector than a king. The central idea of tl 
federation was that allegiance was given and was the! YC 
individual States, and the General Government mu 
for the allegiance of the people. As citizenship is based « 
it followed that to the States belonged the authority to con: 
ship. When the Constitution was adopted and this Go 
lished, this idea that the allegiance of the people was 
the State was not eliminated. In the course of time 
heritage. The idea that a man’s allegiance was 
which he derived his citizenship was the shibk 
which plunged this nation in civil war. 
Brought to a realizing sense of the dangers of this d 
conditions and institutions constructed the 
the rule by the adoption of the fourteenth an 
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by to be a natural 
of July 27, 1868. (15 Stat., 
we) 
tates is thus firmly committed 
allegiance are derived from 
quire that such consent shall 
Sitapting when it decides to 
oceedings. Ordinarily the con- 
fact of residence in the country 
other benefits of organized gov- 
Senecn inhabitants as well 
ritory. In regard to this rule 
2, sec. i, p. 475, 3d ed.): 
nts in such a position toward the 
ue, or not to become, its subjects. Their 
and they may, or may not, become 
dil 16 hulls own chuice, If they remain 

































law, determines the question of transfer of allegiance, « c 
by which that question is to be decided. r , 
Turning to the treaty of peace with Spain (1898), we find th: 
1X provides as follows: 
Spanish subjects, natives of the Peninsula, residing in the 
Spain by the present treaty relinquishes or cedes her sovereig 
such territory or may remove therefrom, retaining in either eve 
property, including the right to sell or dispose of sneh property 
and they shall also have the right to carry on their industry, ec 
sions, being subject in respect thereof to such laws as are a plic 
ers. In case they remain in the territory they may preserve their 
Crown of Spain by making, before a court of hese | "otha year fi 
the exchange of ratifications of this treaty, a declaration of their dee 
such allegiance; in default of which declaration they shall be held to have r 
it and to have adopted the nationality of the territory in which they may re 
The civil rights and political status of the native inhabitants of the Ter 
ceded to the United States shall be determined by Congress. 
Clearly, by this stipulation, the United States not only recognizs 
but guaranteed to their full extent the rights embraced in the broad 
term ‘‘the consent of the governed.” 
If in time to come a resident of said territory desires to 
his allegiance and bestow it elsewhere, the United States acco 
the liberty, requiring only that if he remains within its juri yn he 
shall consent to the due observance and administration of the laws of 
the land. 
This would be the rule in Arcadia and will probably not be super- 
seded by the millennium. 








CITIZENSHIP. 

Citizenship is not a necessary resultant of an ac! ner 
allegiance. Citizenship is not a price paid by the United for 
the allegiance of men. The correlative of allegiance is pie 
(Carlisle ». United States, 16 Wall., 147, 154.) There are 
sons within the jurisdiction of the United States from whom: 
in some form is due who are not citizens of the United States. eon 
soldiers in our Army, sailors in our Nayy, seamen in owr “merchant: 
marine, travelers, temporary sojourners, Indians, Chinese, 
criminals, and, in unother and limited sense, minors and 1 en 
to this class. 
The celebrated case of Martin Koszta illustrates thi 
the United States Government upon accepting a pr 
from an alien. Koszta came to the United St 


Lit, 
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the time of naturalization in the other. 
the United States at the time of birth 
t by being naturalized, either individually, as 
n acts, or collectively, as by the force of a 




























‘ittention is directed to the reed 7 
contains provisions regulating the na 
said islands. 


the late war with Spain, aot tole aaa ( 
possess the right of free entry into Gos Untien: 
appurtenant to citizenship. The rights of ir t 
States by the inhabitants of said islands: aca to ore" Chines 
aliens of the same race coming from foreign lands. ‘The Ch 
dent therein will be absolutely excluded under the — 
Chinese-exclusion acts. (The Chinese Exclusion case, 
The Malays as well as the Chinese or Mongolians may 
Certainly, so long as the political department of this G 
elect to treat said islands as being outside the territorial bou 
the United States, the question of excluding objectionable ps 
races is of easy solution. The laws of the » United 
commerce with that Territory have not been altered. 
not changed them, and certainly the Executive acting 
soand has not made the attempt to performsuch unaut 





The doctrine discussed in the foregoing report—that Sere 1 
legislating for territory outside of the boundaries of the 
of the Union is not bound by the limitations imposed 
tution—was approved by the Secretary of War and 
several branches of the executive department, and 
tion of the legislative department by the enactment of 


act was approved by the President and sustained 
Court of the United States in the insular cases (182 
The doctrine was elaborately discussed during the seco 
the Fifty-sixth Congress (Cong. Reeord, 2d sess, 
became a political issue in the Presidential campaign 
Republican party declared for the correctness of th 


of the papular vote and elected a majority in the I 
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directed is that presented by 
» Louisiana purchase treaty 
chee may be termed very 
m preferred against Thomas 


erson by the opponents of his 
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litical opponents. 

| were certain that the course 
Monroe in securing Louisiana 
the principles on which this 
pane of man, and imperiled 
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rat to-day. 
























inkabitante, without. the aid 9nd, donee efit? ! 
privileges, and benefits created and guaranteed by tl 

In those days everybody conceded that the Presic Sen 
could not incorporate foreign territory into the United ste 
exercise of the treaty-making power any more than he 
one of the States toa foreign power by agreeing to a treaty containing 
such stipulation. 

Neither could the President and Senate confer upon individuals the 
right to participate in this Government and exercise the powers of 
sitlacehty. 

It was universally held that if these things could be done at all they 
must be accomplished by legislation; that the legislative powers must 
be invoked, and the House of Representatives and the Senate must 
exercise their legislative functions in regard thereto. - That the Presi- 
dent, acting with the advice of the Senate, and e only the 
authority to make treaties, should be able to accomplish result, 
was declared to be absurd and a usurpation of authority possessed by 
kings and kings’ councils, but not vested in the President and Senate 
of the United States. 

The treaty for the purchase of Louisiana was assailed as an act of 
imperialism because it did not contain the reservations found in the 
late treaty of peace with Spain, and the Jefferson Administration was 
assailed as imperialistic because it was alleged to have attempted to do 
what the McKinley Administration refused to do, 

Jefferson repelled the charge by showing that he was pursuing the 
course which was subsequently followed by the McKinley Adminis- 
tration. 

In Jefferson’s day the charge of imperialism was one to conjure with. 
Jefferson had used it against his opponents and did not relish its appli- 
cation to himself. 

That Jefferson was an expansionist admits of no denial, His great- 
est glory was derived from the acquisition of Louisiana and his great- 
est humiliation resulted from his failure to secure West Florida. 

When Jefferson was the American minister at Paris in 1786, he gave 
expression to his views on the future policy of the ihe States as to 
expansion, as follows: 

Our confederacy must be viewed as the nest from whieh all America, North and 
South, is to be peopled. We should take care, too, not to think it for the interest of 
that great continent to press too soon on the Spaniards, These countries ean — 


in better hands. My fear is that they are too feeble to hold them till, 
can be sufficiently advanced to gain it from them piece by piece. 
the Mississippi we must have. This is all we are, as yet, ready to 
of Jefferson, edited by H. A. Washington, vol. 1, pp. 517-518.) 
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of April last. When these shall have 
nate, they will without delay be com- 
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} and temporary government of the 
feaiteting the change of government a 
securing to them the rights of conscience 
in inhabitants their occupancy and self- 
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what had been said in the message to bot 
Papers of the Presidents, vol. 1, p. 362.) 

The Senate ratified the treaty, and thereafter’ 
1803, President Jefferson sent a message to both 
in which he said: 


In my communication to you of the rr at wast te Oe 
had been entered into with the Government of France for the ce : 


to the United States, These, with the advice and consent of the Senate, ha ing now: 
been ratified and my ratification exchanged for that of the First Consul of France ir 
due form, they are communicated to you for coneideralion tn por Caja Sai y: 
You will observe that some important conditions can not be carried into execution — 
but with the aid of the Legislature, and that time presses a decision on them wt 
out delay. The ulterior provisions, also suggested in the same 
the occupation and government of the country will call for early attention, — 
sages and Papers of the Presidents, vol. 1, pp. 362, 363.) 


Randolph, of Virginia, presented the following resolution, which 
was referred to the Committee of the Whole House: 


Resolved, That provision ought to be made for carrying into effect the 
convention concluded at Paris on the 30th day of April, 1803, ebwenn ee laid 
States of America and the French Republic. (Annals of Congress, 1803, p. 432.) 


The opposition assailed the treaty as being unconstitutional because 
of the provisions of articles 3.and 7. Article 3 was as follows: 


Arr. 3. The inhabitants of the ceded territory shall be incorporated in the Union 
of the United States, and admitted as soon as possible, Se oh a 
the Federal Constitution, to the enjoyment of all the rights, advantages, | 
nities of citizens of the United States; and in the meantime they shall be 
and protected in the free enjoyment of their liberty, property, and the religion y 
they profess. 


Mr. G. Griswold, of New York, opened for the 
attack on this article. From the report of his address in the A 
of Congress the following selections are quoted: 


Here, then, is a compact between the French Government and that of the United 
States to admit to citizenship persons out of the jurisdiction of the United States as | 
it now is and to admit territory out of the United States to he incorporated into the 
Union. He did not find in the Constitution such power vested in the Presidentand 
Senate. * * * Mr. G. was of opinion that no such power was delegated to any 
department of the Government; but if such power was delegated war eines 


it must be the Legislature. * * * ; | 
| 
: 























But if the right of extending our territory be given by the Consti 
is vested in the legislative branches of the Government. * * 
therefore, that the power to incorporate new territory <%, 
belonged to the Legislature and not the Executive, to i 
If this were the case, it was the duty of the Houne to resist the 
the Executive. (Annals of Congress, 1803, pp, 482-483.) 





not formed for the purpose of distribut- 
n nations. Tt was formed with the sole 
nd our posterity. It follows from these 
¢ functionary to contract any engage- 


om exercising these extraordinary powers, 

ure of the Government. The President, 
lly the right to form treaties; but in 
away the Constitution or the rights of 
it it must have been considered very 
rntion that the limits of the United 
ut having been formed by a union of 


























Stees; it in supposntle that Che tenn Of ag due « 
tain parte of this Union must have had great weight in the minds 0 
apprehend that such an influence might ultimately ‘tk 
to which they belonged; and although they might 
Union, as it was then formed, it is highly p that they d 
sented to such a connection if a new world was to be thrown into 
down the influence which they might otherwise possess in the 1 councils. 
From this view of the subject I have been persuaded that the framers of 
stitution never intended that a power should reside in the President and Senate to 
form a treaty by which a foreign nation and people shall be 
EY Fe ale ON fe) SER ee <: Serpe oe 


— ler and new Smee spdcaenstee chinks ey ia 
by purchase; but neither the conquest nor the purchase can incorporate them into the 
Union. They must remain in the condition of colonies, and be governed accordingly. 
(Annals of Congress, 1803, pp. 461-462, ) 

In response to this assault, the supporters of President Jefferson's 
Administration cheerfully and fully admitted that the President and 
Senate could not incorporate foreign territory into the United States, 
nor confer citizenship and the right to participate in the Government 
of the United States upon the inhabitants of Louisiana; nor could the 
President and Senate confer the privileges and immunities, the politi- 
cal rights and powers created by the Constitution, upon the territory 
or its inhabitants. But they insisted that the President and Senate 
had not attempted to do these things, and the ratification of the treaty 
did not accomplish them. 

Mr. Randolph, of Virginia, replying to Mr. Griswold, of New York, 
said: 

Granting that the United States are not destitute of capacity to acquire territory, 
he (Griswold) denies that this acquisition has been made in a regular way. Congress, 
says he, alone is competent to perform such an act. In this transaction he scents ata 
distance Executive encroachment, and we are called upon to assert our rights and to 
repel it. If any usurpation of the privileges of Congress or of this House be made to 
appear I pledge myself to join him in resisting it. But let usinquire into the fact. No 
gentleman will deny the right of the President to initiate business here by message, 
recommending particular subjects to our attention. If the Government of the United 
States possess the constitutional power to acquire territory from foreign states the 
Executive, as the organ by which we communicate with such states, must be the 
prime agent in negotiating such an acquisition, Conceding, then, that the power of 
confirming this act and annexing to the United States the territory thns acquired 
ultimately rests with Congress, where has been the invasion of the privileges of that 
body? Does not the President of the United States submit this subject to Congress 
for their sanction? Does he not recognize the principle, which I trust we will never 
give up, that no treaty is binding until we pass the laws for executing it; that the 
powers conferred by the Constitution on Congress can not be modified or abri 1 
by any treaty whatever; that the subjects of which they have cognizance can not | 
taken in any way out of their jurisdiction? In this procedure nothing is to beans 
but a respect on the part of the Executive for our rights—a recognition of 
on our part to accord or refuse our sanction. Where, then, is the 
rights? As to the initiative in a matter like this, it necessarily 
Executive. (Annals of Congress, 1803, pp. 436-437.) 
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se to pursue a much more dig- 
extend to this newly acquired 
To protect them from rapacity, violence, 
lives, limbs, and property, reputation, 
ghts of conscience. In this way 
o wn laws and institutions. They are 
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their merit and station will entitle them to. At 

zation may be passed. For Ido not venture to affirm t 

the inhabitants of a ceded country become, of course, 

they are annexed. It seems not to be the case, anh 

the third article it is stipulated that the inhabitants of 

made citizens; ergo, they are not made citizens of the Ur 

“beget "a" 
* ce 7 

nh ty ect hr i ply oa, i 

power of making citizens has not been exercised by the President 

at a future day may be used by Congress. (Annals of Congress, 1803, pp. 4 

481.) 


In closing the debate Mr. Randolph, of Virginia, is repartedila 
follows: 

When he spoke of their acquiring the rights of citizens he did not mean in the 
full extent in ‘which they were enjoyed by citizens of any one of the 
States, since they possessed not the right of self-government, bat those rights of personal 
liberty, of personal security, and of property, which were among the dearest privi- 
leges of our citizens. (Annals of Congress, 1803, p. 486.) 

In Jefferson’s time no one believed that the President and Senate 
could extend the boundaries of the United States by treaty sti) 
or incorporate foreign territory into the United States, which is the 
same thing. Therefore the opponents of his Administration were 
eager to convict him of attempting to do so. The people understood 
thoroughly that additions to the realm and the privilege of 
ing in the Government were matters to be determined by the 
and that in the United States the sovereign was miiber not 
the President or the Senate. In Europe the king was sovereign, and 
therefore could do as he liked, or as his military forees enabled him to 
do. A king could extend his kingdom to the four corners of the 
earth if he had the requisite military force, and having conquered a 
province he could allow the conquered inhabitants to participate in his 
government as much or as little as he saw fit. But this great power 
of the sovereign was vested, under our form of government, in the 
people, and not in the Chief Executive nor the Commander in Chief 
of the Army and Navy. To permit the exercise of this power by a 
military officer, of however high degree, is to establish * militarism” 
in its worst and most obnoxious form. The most a President could 
do by treaty stipulations, ora military commander could do” by con- 
quest, was to give the sovereign people an opportunity to say of te 
should be done with territory and its inhabitants. The ee 
sovereign people in regard thereto was to be declared by the legis- 
lative department of the Government. 

It was this difference between the President of the nited § 
and the King of England to which the Supreme af 
States referred when, in speaking of the effect of | 
Mexico by the United States, it said: 
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icipated in the ratification, 
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d to make it a State, it can not be 
treaty-making power; for it will not 
— State by the 
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taining the extent of the same power among te n 
that the standard of the treaty-making power poet thi 
power of the President and Senate in respect to treaties b; 
nature and principles of our Government. 

Upon the first criterion ol ee 
definition for the treaty-making power, as applicable to our Gow 

It is well known that in Europe any part of a: tountep noah me 
and the transfer is considered valid, without the consent of the 
part thus transferred, Will it be said that the President and § 
Connecticut by treaty to France or to any other country? shecsdl:: 
be in war, and reduced to such necessitous circumstances as ‘ 
half the territory to save the remainder may be inevitable. The U: 
be in this condition, hut necessity knows no law nor conatitntion either. 
might be the result of extreme necessity, but it would never make it 
It is a state of things which can not, in its own nature, be governed by 
tution. Butif the President and Senate should, in peaceable times ’ 
Connecticut against her consent, would the Government be bound to m nake lawa t 
carry such a treaty into effect? Such a transfer of territory can 
the monarchs in Europe, under the head of the treaty-making power. “Tan 
vinced, sir, that only a cursory view of this subject will be t 
reasonable man that the treaty-making power in the United States « 
same that it is in the European governments. (Annals of Congress, 1803, 

The men who fought to secure the independence of oar couse Rea 
monarchial institutions, who wrested sovereignty from a tion and 
vested it in the people, who formed and adopted our 
laid the foundations of our Government, and worked out the prinei- 
ples on which it is established, placed a high value on the work 
had performed. They believed that the great political powers, 
and privileges which the Constitution created and peat Het reed 
priceless value, well worth the struggle by which they were secured, 
and were not to be hawked about the earth to be plucked by every 
man or nation whose interest or ambition might be advanced thereby. 
They were not the common property of mankind. They were the 
product and heritage of Americans, and to be kept.as such. The man 
who undertook to cheapen them or bestow them on unworthy persons, 
laid impious hands upon the Ark and Covenant of our heatieh ie 
his political standing was the forfeit of his sacrilege, 

The outcome of the debate on the treaty in the Committe f the 
Whole House was a report to the House recommending the ena 
of measures for the payment of the purchase price; | 
President to take possession of the territory and estab! 
tain therein the sovereignty of the United States; 
pated that the French and Spanish inhabitants we 
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ss (or out of it for that matter) 
setts, who opposed the treaty, 


ad States to acquire new territory either 
territory 0 acquired as a dependent 
have become territory of the United 
ent infinitely preferable to that to 
of Congress, 1803, p. 45.) 


and was signed by Jefferson, Octo- 


ire, Four weeks later the Senate 
bill for territorial government of 
jposed of Breckenridge, of Ken- 
ria, and John Quincy Adams, 
‘a bill that definitely determined 
ritory was to be governed. (Adams 
rn by Madison in cooperation with 














the President.” Adams's History, vol 2 
for a territorial government in which the 
share. It set the new territory apkrefae 

erned by a power implied from the right to 


the President. The legislative power was to be 
ernor and a legislative council of thirteen, appointed a: 
President. The laws were to be reported to the P: 
approved by Congress, were to be of no force. There wae « furthie 
restriction that ‘‘no law shall be valid which is inconsistent with the 
Constitution.” The bill gave the governor the 

and prorogue” the legislative council at his pleasure. pe 
officers were to be appointed by the President. Trial by pe 
cases was restricted to cases involving more than $20, and nee 
cases to those wherein the death penalty might be imposed. The 
was considered in the Senate for six weeks, but the debate was not 
reported. It passed the Senate by a vote of 20 to 5. When the I 
reached the House it was vigorously assailed by members of bo 
parties. The opponents of the bill did not contend that the Constitu- 
tion was in force in Louisiana. They did not insist that the 
ants of the Territory possessed the rights, privileges, and ‘immunities 
of citizens of the United States. They did insist that by the beg sks 
article 3 of the treaty the United States was bound to some time 
porate the Territory and its inhabitants into the Union, and 

bring them within the Constitution and permit them to participate | in 
the Government. They called attention to the fact that the popula- 
tion consisted of Americans, Frenchmen, Spaniards, and Creoles— 
civilized, Christianized, intelligent people—and urged that it was safe 
and advisable to permit them to participate in the government of the 
Territory to the limited extent of electing the members of the legis- 
lative council and thereby familiarize themselyes with our system of 
self-zovernment. The unlimited power conferred upon the President 
and the authority given the governor were denounced in unmeasured 
terms. 

Mr. Leib, of Pennsylvania, an extreme Democrat, took exception to 
the word “‘ prorogue,” and denounced the power of the governor to 
prorogue the council as ‘‘ royal.” (Annals of Congress, 1803, p. 1055.) 

Mr. Gregg, of Pennsylvania, said; 

He was opposed to the power it gave the President to appoint the members of the 
legislative council. It appeared to him a mere burlesque to say they shall c 
appointed by the President. (Annals of Congress, 1803, p, 1055.) 

Mr. Varnum, of Massachusetts, on 


Was of opinion that the bill provided sucha kind of government: 
known in the United States. He thought sound policy, no ‘ 
the propriety of making provision for the election of a leg 
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e sentiments adduced in support of 
o justice and sound policy as frost is to 
n Tennessee (Mr. G. W. Campbell) 
} the bill and exposed its unjust, 
al Sauckhiinig’ appeared necessary to he 
‘attempts would be made to support 
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In support of the bill, Mr. Ei 
It is extremely difficult to form any system of ; 
our ideas of civil liberty under the Constitution of 
me that before we determine the principle on 
necessary distinctly to understand the geni 
state of the people to be governed. The treaty 
to show that they are entitled to elect their own le 
irarpswncngeerpetok gaat oe, 
United States, and admitted as soon as p 
Federal Constitution, to the exbyceap aah aareeaare 
of citizens of the United States.’’ 
Are the people of Louisiana admitted at this time or not, wit 
of citizens of the United States? The answer to this i il | 
decision of the question under discussion. TE they are oo atid th : 
to all the rights of citizens of the United States, And if they ar ie 
remains another inquiry: Are they qualified from habit and from the eir tial 
in which they are placed to exercise these high privileges? a bare oth en! 
and qualified to enjoy them we can have no hesitation in 
rounded on & wrong principle, that 1s ongbk bea salesead uel ane 
far different nature, be introduced in its room. But I do not consider th 
this light. The people, in my opinion, are at present unprepared for ( 
of exercising the elective franchise. The first object of the Governm is 
country. How? By protecting the people in all their rights, and by 
the government in such a manner as to prevent any disagreement ame 
use no other term. Suppose the people called npon to choose those ' 
laws for them, does the information we possess justify the belief that 
would be so exercised as to conduce to the peace, happiness, and trang 
country? I apprehend not, 
* * 








* * * * 


The government laid down in this bill is certainly a new thing in the Unit 
but the people of this country differ materially from the citizens of 1 
States. I speak of the character of the people at the present time. When 
be better acquainted with the principles of our Goyernment, and shall have |} 
desirous of participating in our privileges, it will be full time to extend to th 
elective franchise. Have not the House been informed from an anthentie | 
since the cession, that the provisions of our inetitavlone ae See 
so, why attempt, in pursuit of a vain theory, to extend net hen 
for which they are not prepared? I am one of those who believe that the } principles 
of civil liberty can not snddenly be ingrafted on a people accustomed te 1 
of adirectly opposite hue. The approach of such a people to liberty must be gradua 
I believe them at present totally unqualified to exercise it, If this opi 
neous, then the principles of the bill are unfounded. If, on the contrary, 
is sound, it results that neither the power given to the President to ar 
members of the council or of the governor to prorogue them are unsafe or I 

The extension of the elective franchise may be considered by the p 
siana a burden instead of a benefit.. I have understood there is nor 
among them which exists in the United States; gradesare there mor 
and they may deem it rather a matter of oppression to extend to nth 





Before we decide this principle it is absolutely necessary to € 
of these people to the United States. I consider them 
same relation to us as if they were a conquered country. 
is trne, entitled to the enjoyment of all the rights, adva 





: pichiteln knowledge can not be supposed 
: more difficult to obtain than that which 
n conceive the people of Louisiana, who 
tomake laws? Under the late system the 
it was even criminal for them to concern 
from the Government, and all required 

Can it be supposed such a people made 
Rise peiuned they know anything about 
ited States? Would persons thus elected 





























mere bubble, and they will not consider | 
them. Boel ts lkeiery of canoes thee SaaaEeE ; ) 
No such thing. It shows that none but an enlightened and yirtu 
capable of it; and if the people of Louisiana are not sufficiently enlighte: 
not yet prepared to receive it. If this be the case, the arguments of ge 
inconclusive. They are not prepared for self-government. ‘For wh t a 
pared? ‘To remain in a passive state and to receive the blessings of good 
meniving Chane, they hies meaetie are : ‘ ; a 
“2 


ak the people eens the value of laws equally and it 
tered, and begin to feel an attachment to the United States, and to 


principles of free government, it will be tine enough $0 gies Hels ie ia 
franchise. (Annals of Congress, 1803, pp. 1072-1073.) 


A majority of the House refused to support the President’s bil 
amended it so as to authorize the inhabitants of Louisiana to 
members of the legislative council. The Senate refused to co 
the outcome, as stated in the Annals, was: 


It may not be unsatisfactory here to state that the bill, as finally passed, is 
in duration to one year from the 1st day of October next (when it is to 
and thence to the end of the next session of Congress. It directs the 
by the President of a governor, to hold his office for four years; the 
annually of a legislative council, composed of inhabitants of pert 
appointment of judges. It will be perceived that the principle of the Senate, with- 
holding for the present the right of suffrage from the people of L 
subject, however, to the limitation of time introduced in the bill by the Hi 
Representatives. (Annals of Congress, 1803, p. 1230.) 


In 1804 Jefferson was a candidate for reelection to the Presidency. 
The course pursued by his Administration in the acquisition and goy- 
ernment of Louisiana was submitted to the people. Jefferson received 
162 electoral votes out of 176, while in 1801 he received but 73 out 
of 138, 


In the Ninth Congress (1805) the opposition to Jefferson could muster 
only 7 Senators out of 34, and 25 Representatives out of 141. The 
extent of his triumph is thus described: 


From the St. Marys to the Potomac and the Ohio every ‘electoral voice w : 
to Jefferson. With some surprise the public learned that M 
votes to ©, C. Pinckney, who received also the 3 yotes of 
State even went back on its path, repudiated Cresar A. Re 
its favorite, Bayard, who was sent by a handsome majority to 
House of Representatives. Broken for an instant only by 
of Democratic triumph swept over the States of Pennsylyan 
York, and burst upon Connecticut as though Jefferson's he 


















. In opposing the amendment 


iitick tae oho may haye removed 
y little of our Constitution and laws; 
i the Constitution of the United States 

into operation. * * * That the 
i and have full force and effect ina terri- 
and limits of the territories of the old thirteen 
n acquired by treaty from any foreign 
n, and that the inhabitants of such terri- 
i and immunities, sanctioned and 























to elect their legislative council. 
votes, and was lost. (Ib. p. 1377.) 

The bill passed without amendment and was ap 
Monroe. The following is Benton’s comment on the it 

This prompt rejection of Mr. Montgomery’s proposition s 
of 1822 thonght of the right of eee ae 
tution of the United States. * * * The only question between Mr. ¥ 
proposition and the clanse already in the bill was as to the tenure 
rights should be held—whether under the Constitution of the United Stat 
a law of Congress and the treaty of cession, and the decision was that 
be held under the law and the treaty. Thus a direct issue was made 
tutional rights on one hand and the discretion of Congress on the other in or 
ernment of this Territory, and decided promptly and without debate ( 
no speech after that of Mr. Rhea on either side) against the 
tantamount to the express declaration: “You shall have these principles 
in the Constitution, but not as a constitutional right nor even as a grant under | 
Constitution, but as a justice flowing from our discretion and as an obligation 
imposed by the treaty which transferred you to our sovereignty.” (Benton's 
Abridgment, vol. 7, p. 285, note.) 

Andrew Jackson, then a major-general, was appointed sovernoy 
Florida under this bill and authorized by the President to 
the powers theretofore possessed by the Spanish governors of 1 
and West Florida and in addition the powers of the ra Lof 
Cuba and the intendant of Cuba, Jackson went to Florida and pro- 
ceeded to exercise these powers in the style for which hata ntl OO 
Asa legislature he enacted many laws, some of which were 
repealed by Congress; as the supreme court and Ppp 
Territory he heard and determined many cases both at law and 
equity, and as the chief executive or governor he extended bis utr 
to issuing orders expelling certain inhabitants from the Territory. 

Shortly after Jackson assumed control, a matter arose 
raised the question as to whether the Constitution followed 
into Florida. . 

Jackson learned that a Spanish military officer named Sousa had inhi 
possession and refused to surrender certain documents: to the 
claims of a private individual to an estate. Jackson issu 
requiring the deliver 'y of these documents to the oe 















of the Spanish forces, Colonel Callava, who instruetec 
the documents to the steward of the Colonel’s hou 
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was obeyed. When Jackson learned of this, he caused the three 
ish officers to be seized and thrown into prison, searched the house 
the Colonel, and found and retained the documents. This action 
a sensation, and a great crowd of people marched to the resi- 
of Judge Fromentin, the United States judge of the Territory, 
to whom application was made for a writ of Aaheas corpus. The United 
States judge issued the writ. When the writ was served on Jackson 
he refused to obey it, on the ground that Congress had not extended 
the Constitution and laws of the United States to Florida. He also 
ordered Judge Fromentin to appear before him for contempt. The 
judge insisted that the inhabitants of Florida were entitled to the writ 
of habeas corpus by virtue of the treaty which guaranteed them the 
privileges and immunities of American citizens, and also because he 
thought the Constitution and laws of the United States were in force 
in Florida." In reporting this to the President, Jackson says: 

Tf it be not sufficient to strike him from the roll of judges, I must say that igno- 
rance of law is no objection against anyone’s holding a judicial station. Judge Fro- 
mentin was represented to me to be no lawyer, * * * but I could not have 
formed such an idea of his want of legal knowledge as this transaction displays. 
(Annals of Cong., Ist sess. 17th Cong., vol. 2, p. 2300. ) 

In the same report Jackson also says: 


The lecture I gave the judge when he came before me will I trust for the fature 
euuise him to obey the spirit of his commission, aid in the execution of the laws and 
aiminietration of the Government instead of attempting to oppose me. 


Judge Fromentin appealed the controversy to Washington, ‘This 
is what he wrote to Secretary Adams: 


The American flag, it is true—the flag of liberty—waves on our forts; a treacherous 
Sign in Florida. Sir, the bolun upax tree of slavery overshadows us. (Jb., p. 2381.) 

The question now to be decided is not the insignificant and unimportant question 
of the diffienlty between General Jackson and myself. It isa question of country or 
no country, Constitution or no Constitution, liberty or slavery. The despotism 
which attacks the liberty of one of the meanest of the inhabitants of this country 
makes an attack upon the liberty ofall, * * * I speak not this now with refer- 
ence only to the present occasion; but, sir, tyrants beget tyrants. Beware! (Jlid., 
p. 2472.) 


In spite of this distracted appeal President Monroe and his Secre- 
tary of State, John Quincy Adams, sustained Jackson. Their decision 
Was communicated to Judge Fromentin by a letter wherein Secretary 
Adams says he is directed by the President— 

To inform you that the laws of the United States relative to the revenue and its 
collection, and those relating to the slave trade, having been the only ones extended 


by aet of Congress to the Territories of Florida, it was to the execution only of them 
that your commission as judge of the United States was considered and intended to 





















*For all the documents in the case, sce Folio State Papers, 2 Miscellaneous, 799. 
‘The important papers are in 21 Niles Register. For Fromentin’s theory of his action, 
21 Niles, 252, 
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other laws of the United States to newly acquin 
seas., 17th Cong., vol. 2, p. 2412.) 
Attention is called to the fact that in 1821 
James Monroe, John Quincey Adams, and 
whom was elected President of the United Stat 
that the Constitution and laws of the United 


over newly acquired territory, ex proprio wigore, 
sion, if made, must be by act of Congress. ‘ 
The action of the Monroe Administration was not taken until after 
deliberate consideration. The matter was discussed at t hee meetings 
of the Cabinet, and the form of the letter was not decided upon unt 
several days thereafter. (Memoirs of John Quiney Adams, vol. 5, py 
366-380.) At the time this incident arose (October, 1821) 
Calhoun was Secretary of War. It is interesting to note preie 
ticipated in the Cabinet consideration of this question, as then pre- 
sented, and that in the Cabinet: s 


The opinion was unanimous that as the only laws extended to the t ere 
those of the revenne and against the slave trade, Fromentin’s jurisdietion was con- 
fined to them, and he had no right to issue the writ of habeas corpus. (5 Adan 
Memoirs, pp. 367, 368. ) : 


The view finally accepted by the Cabinet was as follows: 


We have acquired a Spanish province, heretofore goyerned by arbitrary 
and by military rule. Congress had not time at their last session te 
checked and balanced system of government there. They 
their next session, the ancient system of government; and all the powers 
exercised by the supreme rulers of the province were vested in pe glee 
military was their only executive. ‘To deny the governor the right to command the 
soldiers was to strip him of all effective power. If citizens of the United States went 
into the province, they must go and abide there conformably to the law of the time 
and the place. They can not carry the Constitution or the laws of the United States there 
with them. To this the authority of Congress is alone competent. (5 Adams's Memoirs, 
pp. 369, 370. ) 














THE DEBATE IN THE SENATE OF THE UNITED STATES IN 1849, LED BY 
WEESTER AND CALHOUN, ON THE PROPOSITIONS INVOLVED IN THE TWO 
QUESTIONS— . 


1. Do the Constitution and the body of laws of the United Si 
ex proprio vigore, catend over territory newly acquired by the l 
States? 

2. Can the Constitution be extended over ity toe 
the United States, either ex proprio vigore or by act af Con 
to the creation of a State in said territory? 


The doctrine of the extension of the Constitution 
United States over newly acquired territory was o 
gated by John C. Calhoun, at the time a Senator 






























ng over them 
ently Mr. Walker, at 
amendment so as to 


ution over said territories. 


the extension of the Constitu- 
y acquired, opened an alarm- 
. They feared that the 
Id sustain the doctrine and 
to keep slavery out of the 
1 the Walker amendment, at 
y. This placed them at a dis- 
ding a government for California 
Calhoun doctrine were equally 
extended over New Mexico 
was no use in resorting to 
ment of that extension. The 
That portion of it which is 
tion of the doctrine to the 
arose as follows: 
amendment to the Walker amend- 
creation of the ‘State of Cali- 


e Florida was annexed, see ante, page 140. 
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fornia” by 
‘is hereby admitted into the Union.” (Cong. 
Mr. Berrien, of Georgia, a member of the . 
assailed this proposal as being in excess of the 
since the Constitution did not confer the 
upon that body, In the course of his argument he 
But I put the question, since it is obvious that this p subject w ; 
by the convention—since they gave to Congress the power to make rules a 
tions for the government of the Territories and authorized them to admit new & 
would they have overlooked the condition of the people of a1 : 
sition state from their Territorial condition to that of a State, if they had intended to 
invest, Congress with power over that subject, the power to create a State? No, sir 
It was omitted, and purposely omitted, in obedience to those great and 1 
ples by which that convention was actnated—to the principles of c 
which belongs to every free people, which requires that x het Beh ot H 
the State are alone competent to organize it, Sir, this interpretation of the Consti- 
tution has been verified by the uniform usage of this Government from the very time 
of Lard foundation an the a BS 






* * : 

he the “agit here is, ke the wast that is formed by the people of a Terri- 
tory, with the consent of Congress, is created by the people or by Congress? And 
when that question is examined by the Senator from Tennessee I think he will find 
it can not admit of a doubt. Congress does not form a constitution and government 
for the new State. It authorizes the people of the Territory todo this. If the power 
was in Congress, why do they not exercise it? If Congress possessed the power of 
creating a State, why do they depute the power to another and not exercise it them- 
selves? Could they exercise it? Could they form a constitution for the new State 
and compel the people of the Territory to aecept it and become a State? Sir, it was 
under the conviction of a total want of power—in obedience to that principle of free 
governments that it belongs to the people who are to form the State to frame the 
constitution which is to regulate the action of that State. (Appendix to Cong. Globe, 
vol. 20, p. 254, ) 


Mr. Dayton, of New Jersey, desired to camel for the 
of California by the enactment of a law containing the provisions of 
the statute which gave a temporary government to Lonisiana and 
Florida. (Appendix to Cong. Globe, vol. 20, p. 256.) He opposed 


the plan of creating a State by Congresdiotial action, and, respecting 
that proposal, said: 


How can you make California a State government? Can Congress create a State? 
Congress create a State! Sir, I never thought, until I heard it here a day or two since 
from the Senator from Tennessee (Mr. Bell), that such a proposition could have 
entered the mind of any human being. His idea is, that Congress can alone create 
a State; that no State government can be created in our Territories, save by revolu- 
tion, if without the authority of Congress. Now, what does this proces eee 
Suppose no State could be created in Territories without the leave of Co 
either in advance or by adoption afterwards, save by revoluddon, what does ity 
It only proves, sir, that we can admit a State into the Union which ia a St ef 
by revolution. When the debates of the convention were in pro 
declaring that new States may be admitted was inserted with ri 
admission of the Canadas, then a dependent province, which ¢ 
become States by revolution, The only object of the section 

















under our theory of gov 
o be in existence and to mani- 
in order to become a party 
could not extend to territory, 
wropria vigore or by Congres- 
ment Mr. Hale said: 


on, Which is an agreement by which the 
es to the performance of certain duties, 
ends and securing great privileges, can, by 
arbitrary power, be extended over those 
the compact. You and I may make a 
agreement, but how can we extend its 
to its stipulations? We may extend the 
: tensed certain restrictions, lo band them- 
sto this confederacy, but for us to 
it with the provisions of which they 
“respect to the Senators who advocate the 


‘it is a fundamental law, and if we may 
nt we may withdraw them in the same 
d States, by an act of the two Houses of 
do not desire to take it, why may we 
same principle that we have extended to 
did not so understand it. By the Con- 
ne of the States had adopted it it should 
















































saying that we may extend one or more of the provisions: 
Tgativeenactmert, w thatthe peopl tb Terlores ms 
provisions of the Constitution. And so we may extend any of bye 

Constitution, ‘ono by one, and make than fe Mir oF Ee Waa ged ; 
different thing from extending the Conetitution iteelf. There is exe 
objection in my mind to this amendment that there was to the amen 


ment, if it does anything at all, sdopts Ohe.very mriaeigiee ae c 
it provides that the Constitution, whatever may be its provisions on 
slavery, shall be extended over these Territories, and then leaves the i 


the same manner as the compromise bill did. 

There is another article in the preamble to the Constitution, as origi 
which throws some light upon this question, and that is the declaration f 
Constitution was formed ‘‘for the United States.” And there is fo 
suggestion thrown out by the Senator from New Jersey (Mr. Dayton) thi 
not understand the Territories as being subject to the Constitution as an en’ 
ment, because the first section of the third article provides that “the judges, b 
the Supreme and inferior courts, shall hold their offices during good behavior, 
we appoint judges of the inferior courts in the Territories for a limited 
conceding that the Constitution, as a whole, does not extend over these | ; 
nor can it do so; the idea is absurd. This is the main diffieulty in the way of the 
amendment of the Senator from Wisconsin, thet laoiocd Gt eagle aoe 
tion simply as a compact he regards it as a law which we may extend or not at our 
pleasure, which I think is not competent for us to do, (Appendix to Cong. Globe, 
vol. 20, p. 270.) 


None of the supporters of the Calhoun doctrine seemed to entertain 
the idea that the Constitution and body of laws of the United States 
extended, in entirety, over New Mexico and California. It was eon- 
ceded that the extension was limited to such parts of the Constitution 
and body of laws as were applicable to the conditions existing in said 
territory. 

Mr. Butler, of South Carolina, said: 

I go further and say that, proprio vigore, the moment that Territories are a 


under treaty the provisions of the Constitution of the United States 
Teesitory, to some, though not to the entire, extent of its provisions, T 












the qualification of applicability, are now, proprio vigore, the 
California and New Mexico. And when I say that, I admit tha 
ing some machinery of courts and officers to carry out 
nevertheless exist as the fundamental law. (Appendix 
p. 271.) 








in. There is a want of accuracy 
- among eminent gentlemen, and 
seems to be taken for granted that 
every principle designed to protect 
onstitution itself over every new Ter- 
datall. How do you arrive at it by 
arrived at by the loosest of all possible 
e the right of the habeas corpus would 
e conferred by law before they can be 


realized, and Cuba were to become a 
does anybody suppose that the habeas 
plished in it by the mere.act of cession? 
franchises, or popular franchises? 
is embraced in that very short 


‘make all needful rules and regulations 





































































established by a law of Congress. I do n 

foe these Territories, wa are not baad ie on 
are intended as general securities for public liberty. 
ritories till introduced by the authority of Congress. — 
vigore, apply to any one of the Territories of the Unit 


extend to the Territories. That is the point. Tam 
proposition thus asserted, for it will have the effect of n 
controversy between the North and the South, as it regs t 
connection with the Territories. It isan imped ion om 
gentlemen that, if the Constitution does extend to the : 
protected in the enjoyment of its property—that it will be unde 
Constitution. You can put no other interpretation upon the pr 
gentlemen have made than that the Const tetiee: does nok eekeetl Woe 
Then the simple question is, Does the Constitution extend to the 
does it not extend to them? Why, the Constitution interprets itself. 
itself to be the supreme law of the land. 
Mr. Wesster. What land? . 
Mr. Canovy. The land; the Territories of the United States are a 
land. It is the supreme law, not within the limits of the States of 
but wherever our flag waves—wherever our anthority goes 
goes, not all its provisions, certainly, but all its suitable p 
have any authority beyond the Constitution? I put the g 
men: If the Constitution does not go Sista, how aitere ie ; 
jurisdiction whatever? Is not Congress the creature of the Constit 
not hold its existence upon the tenure of the continuance of the Con 
would it not be annihilated upon the destruction of that instrument, a 
sequent dissolution of this confederacy? And shall we, the creature of | 
tution, pretend that we have any authority beyond the reach of the Co 
Sir, we were told a few days since that the courts of the United States 
decision that the Constitution did not extend to the Territories wi 
Congress, I confess that I was incredulous, and I am still ir 
tribunal, pretending to have a knowledge of our 0 
of the United States ought to have, could have pronounced such a 1 
ment. I am inclined to think that it is an error which has been w 
to them; but if they have made such a decision as that, I for one say 
not and never can be respected. The Territories belong to 
is to say, they are the property of the thirty States of the 
representatives of those thirty States, have the right to exerc 
jurisdiction which ownership carries with it. 
Sir, there are some questions that do not admit of rf 
is one of them. The mere statement is sufficient to 
And Iam rejoiced to hear gentlemen acknowledge that 
we are under its shield. The South wants no higher grot 
































cided ‘bat that I was incredulous of 


incredulity very easily, for I can 
led by the United States courts over 


the getitleman mention a case in which 


I could mention a number of 
ends, extends over the Territories. 
a gentleman so distinguished as a 
on of the United States extends to 
the Constitution in any way leading 
taining that position without showing 
inferred increases my surprise. 
é . The Constitution of the United 
‘no other law existing there! Why, I beg 
ceed, without any other authority existing 
itution of the United States? Does the 
titles to land? Does it regulate the rights 
parent and child, guardian and ward? The 
blishes what the gentleman calls a confedera- 
the great mass of laws which is to govern 
State enactments. That is the just view of the 
n. And a State ora Territory that has no law 
tution of the United States must be entirely 
nt. The honorable Senator from South 
amust be, from his long experience in dif- 
nt, must know that the Congress of the United 
a regard to the Territories that are utterly repug- 








heard of Val Uy Jury thets bebons Chstne realms am Perritor 
the right to trial by jury? No one. pede sicree to 
light now to be thrown upon the history of the proceedings of this G 
relation to that matter. When new territory has been acquired it- has always been 
subject to the laws of Congress, to such law as Congress thought proper to pass for 
its immediate government, for its government during its territorial existence, during 
the preparatory state in which it was to Ternaih GOES Wet DY Se 
Union as one of the family of States. 

The honorable Senator from South Carolina argues that the Coustitation leaiarad 
itself to be the law of the land, and that therefore it must extend over the Territo- 
ries. ‘‘The land,’ I take it, means the land oyer which the | 
lished, or, in other words, it means the States united under the Constitution. 1 
does not the gentleman see at once that that argument would prove a great: deal too 
much? The Constitution no more says that the Constitution itself shall be the 
supreme law of the land than it says that the laws of Congress shall be the supreme 
law of the land. It declares that the Constitution and the laws of Congress passed 
under it shall be the supreme law of the land. 

Mr. Catuoun. The laws of Congress made in pursuance of its 

Mr, Wensrer. Well, I suppose the revenue laws are made in parsuance of i 
visions; but, according to the gentleman's reasoning, the Constitution 
the Territories as the supreme law, and no legislation on the subject is necessary. 
This would be tantamount to saying that the moment territory is attached to 
United States, all the laws of the United States, as well as the n 
United States, become the governing will of men’s conduct, and of the ri 
property, because they are declared to be the law of the land—the laws of 
being the supreme law as well as the Constitution of the United be : 
a course of reasoning that can not be maintained. The Crown of afte 
makes conquests of territory. Who ever heard it contended that the o 
England, or the supreme power of Parliament, because it is the law of ‘the 
extended over the territory thus acquired, until made to do so by a special ac 
Parliament? The whole history of colonial conquest shows entirely the re re 
Until provision is made by act of Parliament for a civil government, the territory 
held as a military acquisition. It is subject to the control of Parliament, and Parlia- 
ment may make all laws that they deem proper and necessary to be made for 
government; but until such provision is made, the territory is not under the 
of English law. And it is exactly upon the same principle that t . 
to belong to the United States by acquisition or by cession, as we have no { 

, remain to be made subject to the operation of our supreme law by an e ‘ 
of Sanne 

Mr. Catnoun. I shall be extremely brief in noticing the agguwenta 0 
Senator from Massachusetts, and, I trust, decisive. His first obje 
stand it, that I show no authority by which the Constitution of the | 
extended to the Territories. How does Congress get any power over th 

Mr. Wensrer. It is granted in the Constitution in so many 
make laws for the government of the Territories. ~ 

Mr. Ca.noun. Well, then, the proposition that the Constit 
to the Territories is false to that extent. How else does Ca 
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did, to the judges of these 
ption and true idea, I suppose, that 
ates, but are subject to their legisla- 
islation? Why, I have already 
ess shall have power to dispose of, and 
cting, the territory or other property 
er that clause only that the legislation 
as been conducted. And it is apparent 
was intended for Territorial Government, 
« certain, that no acquisition of foreign 


u The honorable gentleman and 

ts hold that the power of internal 
t belong to Congress. They deny that 
is within any State of this Union, while 
of the States into a Territory we can 
choose. There isnot an honorable gentle- 

not, time and again, voted money out of 
out of the Union in Territories, under 
1 of the Constitution to which I have 
on of the Union—that they are not parts of 
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laws for the United States itself. But, eit, 1 take. eof t 
Mr. Catnoun. Mr. President, a few words. First, as to th 
gress has decided the judiciary of the Territories to be part of t 
the United States, Congress has decided wrong. It aig: bo thie it is, 
judiciary of the United States, though I do not think so. 

Mr. Weaster (in his seat). Nor 1. 

Mr. Caunoen. Again, the honorable gentleman from Mamachasetts expe thal sel 
Territories are not a part of the United States—are not of the United States. T had 
supposed that all the Territories were a part of the United States, They are called so. 

Mr. Wesster (in his seat). Never. 

Mr. Carnoun. At all events, they belong to the United States. 

Mr. Wensrer (still in his seat), That is another thing. Ten elena  O 
belong to England, but they are not a part of England. 

Mr. Catnous. Whatever belongs to the United States they have authority o 
and England has authority over whatever belongs to her. We can have 

over anything that does not belong to the United States, I care not in what light it 
may be placed. ¢ a 

But, sir, as to the other point raised by the Senator—internal improvements. i 
Senator says there is not a member on this side of the Chamber but what has 
to appropriate money out of the public Treasury for internal improvements in the 
Territories, 1 know that a very large portion of the gentlemen on this side hi 
voted to appropriate money out of the public Treasury for in Ter 
tories, upon the principle of ownership; that the land in the Territories fer whieh 
improvements are made has an increased value in proportion to the sums appropri-_ 
ated, and the appropriations have in every case been given in alternate sections. 
But many gentlemen here have utterly denied our right to make them under that 
form, But that question comes under another category altogether. It comes under 
the category whether we have a right to appropriate funds out of the common 
Treasury at all for internal improvements. 

Sir, I repeat it, that the proposition that the Constitution of the United 
extends to the Territories is so plain a one and its opposite—I say it with all 
is so absurd a one that the strongest intellect can not maintain it, And I cul 
that the gentlemen acknowledge, by implication, if not more than that, that the 
extension of the Constitution of the United States to the Territories would be a shield 
to the South upon the question in controversy between nsand them. TI hold it to be 
a most important concession. It narrows the ground of controversy between us. 
We then can not be deprived of our equal participation in those Territories with- 


ont being deprived of the advantages and rights which the Constitution gives us. 
(Appendix to Cong. Globe, vol. 20, pp. 272-274.) 














—— ene 


151 


PROCEEDINGS IN CONGRESS DURING THE PASSAGE OF THE BILL PRO- 
VIDING FOR THE PAYMENT OF THE PURCHASE PRICE OF ALASKA, WHEREIN 
THE HOUSE REQUIRED THE SENATE AND EXECUTIVE TO RECOGNIZE AND 
RESPECT THE RIGHT OF THE HOUSE TO PARTICIPATE IN THE DETERMINA- 
TION OF THE QUESTION WHETHER OR NOT A CESSION OF FOREIGN TERRI- 
TORY TO THE UNITED STATES SHALL BE ASSENTED TO BY THE SOVEREIGN 
PEOPLE OF THE UNITED STATES. 


In my report on “The status, etc.,” submitted February 12, 1900," 
reference was made to the proposition that, in order to complete the 
cession of territory from another sovereign to the United States, it is 
necessary to secure the assent of the sovereign of the United States to 
such transfer; that sovereignty in the United States is vested in the 
people, and the sovereign will of the people is to be declared by 
the Congress and can not be declared by the military authority nor the 
treaty-making power of this Government. The House of Representa- 
tives has always asserted its high prerogative respecting this matter 
and insisted upon its being recognized. It would seem that ample 
justification for such insistence is found in propounding the question, 
How can the will of the sovereign people of the United States be 
ascertained except by the action of Congress, in which the House must 
participate? 

There is also an additional reason, of great importance, why the 
House of Representatives should participate in determining whether 
or not a proposed cession of territory should be accepted, to which 
attention is directed by a discussion now in progress in this country, 
It is asserted by no inconsiderable number of people that a treaty 
providing for the cession of foreign territory to the United States 
heing ratified by the Senate, signed by the Executive, ratifications 
exchanged and the treaty proclaimed, ipso facto, the revenue laws of 
the United States are so modified that the products of the territory to 
which the treaty relates are to be admitted into the ports of the 
United States free from custom duties. The Constitution provides 
fart. 1, sec. T, cl. 1): 

All bills for raising revenue shall originate in the House of Representatives. 

In respect of this provision of the Constitution, The Federalist says 
(No, 58, pp. 269-270, ed, 1852): 

The Honse of Representatives can not only refuse, but they alone can propese, the 
supplies requisite for the support of Government. They, ina word, hold the purse— 
that powerful instrument by which we behold, in the history of the British consti- 
tution, an infant and humble representation of the people, gradually enlarging the 
sphere of its activity and importance, and finally reducing, as far as it seems to have 
wished, all the overgrown prerogatives of the other branches of the Government. 
This power over the purse may, in fact, be regarded as the most complete and effectual 
weapon with which any constitution can arm the immediate representatives of the 
people for obtaining a redress of every grievance and for carrying into effect every 
juet and salutary measure. 









1 Ante, page 37. 
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participate, may bees op 
inating in the House the products of y 
templated and declared should be subject to said 

The fact that such modification of the revenue laws ‘arises by impli- 
cation from the cession or is incidental thereto, does not avoid the 
force of this important provision of the Constitution. te bois 
making power may properly exercise this : 
incidentally. it may exercise it directly and enter into such paar t= 
treaties respecting trade and commerce with foreign countries as it 
sees fit to do, and the House of Representatives is powerless to prevent 
such action. 

The report on ‘The status. etc.,” submitted February 12, 1900, 
contained the following: 

The subject was again before Congress when the bill making appropriations for 
the purchase of Alaska was under consideration, and was disposed of by the House 
accepting from a conference committee a preamble reciting that the stipulations of 
the treaty ‘that the United States shall aceept of such cession * * * can not be 
carried into full force and effect except by legislation, to which the consent of both 
Houses of Congress is necessary."’ (15 U.S, Stat., 198.) 

The report of the conference committee was adopted by the Senate and House of 
Representatives, and thereby Congress declares that the cession of territory to the 
United States mnst be effected by legislative enactment; that is, the assent of “both 
Houses of Congress must be secure:l. 


The House of Representatives through all our history has guarded 
with vigilance its constitutional right to participate in the declaration 
of the will of the sovereign people of the United States in all matters 
which by the Constitution are subjected to the legislative branch of 
this Government. A review of all the instances in which the House 
has asserted this right would constitute a volume; therefore, I select 
the instance of Alaska, for the proceedings therein contain reviews of 
many former instances. 

When the bill making an appropriation for the purchase price of 
Alaska was reported for passage, Mr. Loughridge, of Iowa, moved to 
amend by inserting the following as a substitute; 

Whereas the President of the United States, on the 30th of March, 1867, entered 
into a treaty with the Emperor of Russia, by the terms of which it was 
that, in consideration of the cession by the Emperor of Russia to the United States 
of certain territory therein described, the United States should pay to the Emperor 
of Russia the sum of $7,200,000 in coin; and whereas it was further stipulated in 
said treaty that the United States shall accept of such cession, and that certain — 
inhabitants of said territory shall be admitted to the inpinr td 
immunities of citizens of the United States; and whereas the 
in the stipulations of said treaty are among the subjecta which, by the G 
of the United States, are submitted to the power of Congress, and. 4 
gress has exclusive jurisdiction; and it being for such reason. 
sent of Congress should be given to the said treaty before the | 
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ower of the Government into the 
<1 this House to the position of an 
but to carry out its expressed will, 
> me must be apparent to the 
nment or an Indian tribe in 
 Pecvdallie;: Where ia nothing 
of the Government that can not be 
t House. I defy any gentleman to 
that can not be done through and by the treaty- 
p to = ees tae Saaentlve. 


bce eeueatty his opinion and mee 
di in relation to passing the laws 
irises teeaty in made by the Presi- 
of this House then to recognize it as the 
law ae carry it into effect, what- 
ulations and regardless of the views of 

toes fribtic g008. That the President 
‘Senate, to purchase territory from foreign 
y toand make it a part of this Govern- 
| the United States, and to appropriate 
he may see fit; that this may be done by 
nt from Congress, and that after such 

| whatever over the matter, but must, 
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Representatives upon this floor to be heard upon as im 
involved in the unlimited extension of the jurisdiction of ow 
unlimited increase of our already crushing debt? 

+ ¢ * * * 

T hold the trne doctrine and the law in relation to the 
that which the House declared in 1795; that while the akin 
vested tn: the Prescient, by ned with tis nieley mall eomemltek aeaaannal Y 
the House has no agency in making treaties, yet when a treaty contains stipuls 
in relation to subjects which by the Constitution are submitted to Congress, the tres 
must depend for its execution upon laws to be passed by Congress, and that 
such cases it is the prerogative and the duty of Congress to deliberate, to ta 
view all of the considerations bearing upon the question, and to act upon it accor 
to their judgment of the interests of the Government and the wishes of the peopl 
and either pass the necessary laws, and thus give the treaty vitality and. fect, ol 
refuse to pass them, as in their ptt the public good requires. 

Take the case now before the House: The President, with the advice and 
of the Senate, made a treaty of purchase with Russia whereby that 
transfer to the United States certain territory, in consideration of which » 
the United States agrees to pay Russia $7,200,000 in gold. This treaty 
by both powers and ratifications exchanged, And Congress is now asked pase 
law for the appropriation of the necessary money and to carry the trea 
Now, if the doctrine I have referred to, and to which I object, is 
without any legislation by Congress the treaty is effective, clothed with vite 
the law of the land, then no laws of Congress are necessary, and the treaty i 
a sufficient law for the appropriation of the money. Sir, the application to Congress 
for the passage of a law for the appropriation of the money and to earry the treaty 
into effect is a clear and conclusive demonstration of the error and the | 
of the doctrine claimed by those who regard this negotiation as perfected and. 
ing Wittens the ey of ee ee 

* * * —a 

I ‘i sir, that but few will be found upon this floor willing to consent to a doc- 
trine so dangerous, willing to yield up the authority and prerogatives of 
vested in it by the Constitution of the country, and which it has always h 
persistently maintained, But there is another question involved in this’ 
addition to that of the appropriation of the money, and one of equal imp< 
interest, and that i is as to the power of the President, with the advice and 

























States, by treaty, to extend the area of our Goyernment and bring in 
tion foreign countries and foreign peoples. This power I deny. Id o 
the Constitution has vested this power in Congress in express terms. A, 
instrument it is silent on the subject. Such power is not by that i 

to any department of the Government in express terms. Ido c 
stood as denying this power to the Government. By the we 
ments have the right to add to their domain by pure 
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rer, of Ohio (p. 877); Price, of 
(p. 392); Butler, of Massa- 
); Cullom, of Illinois (p. 473), 
)). Arguments in opposition to 
n, of New York (p. 382); Banks, 
of Tennessee (p. 403); Stevens, of 
na (p. 420). 
‘substitute are largely historical 
ndant circumstances wherein the 
ted upon the recognition of the 
is therefore impossible to abridge 
nts udyanced in abbreviated 
nm, then a Representative from IIli- 
t State, sets forth the general argu- 





































ment in the form most s 


(App., p. 473): 
_ ste treaty perf and compte, or iit 


appropriation? 

I folly understand the fact that Congres 
to make the appropriation; but the qr 
of the nation and its constitutional p : 
plete, so that the nation is bound papi 
ernment in ease of failure to make the appropriation a 
vote the appropriation. But it seems to me thatit isnot. 
knew that the power to raise revenue rested with Congress. 
tense that that Government was ignorant of the u 
was well known that Congress would have to be invoked, and 
the Government was free to act.as its members might ch 
doctrine of this country ever since 1794 that Congress h 
and carry out or refuse to carry out a treaty as in their 
public good, when such treaty contained stipulations which 
for their execution. The resolution adopted by the House 1 
the Fourth Congress asserted that doctrine, and it has been adhered to eve 
T give the resolution: = 

“Resolved, That it being declared by the second section of th 

Constitution that ‘the President shal! have power, by and with 
cent of the Senate, to make treaties, provided that two-thirds of the § 
concur,’ the House of Representatives do not clair ony se fa 
but that when a treaty stipulates regulations on any of the subjec 
Constitution to the power of Congress, it must depend for its execu 
stipulations on a law or laws to be passed by Congress; and it is the 
right and duty of the House of Representatives in all such cases to d 
expediency or inexpediency of carrying such treaty into effect, and 
act thereon as in their judgment may be most conducive to the public 

This resolution is explicit and clear in its declaration that when a tres 
regulations on any subject which by the Constitution is submitted 

Congress, in such cases Congress has the right to deliberate on the | 
inexpediency of carrying such treaty into effect. 

Now, Mr, Speaker, I submit that if Congress has the right to de 

and pass whatever law may be necessary to carry ont a treaty, w 
legislation is necessary, asin this case, an appropriation being necessa 
terms of the contract can be complied with in paying the money for 
refnse to enact such legislation, is it not the inevitable eonelnsion to 
come that sueh a treaty does not become the supreme law of the 
legislation is had, and that it is a contract entered into between the 
binding upon the Government because it remains in an inchoate con 
consequence is the right to deliberate if after all we are bound at | 
one conclusion, and that to do whatever may be necessary to «4 
The resolution of 1794 is nonsense if it simply means the House 
then vote as the President and Senate desire, or even if it mean 
erate and then violate a contract which is claimed to be the sup 
and to be such a contract as to give the other party the right 
for a violation. The doctrine of the Constitution and c 
amounts to more than a declaration of arbitrary power; ii 
in my judgment, that a treaty which requires the action o 
effect does not. become the supreme law of the land until 
is had. 
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MeLean, in my jodgment, took the correct view of the matter in his opinion 
in 5 McLean's Reports, page 344. He say that— 

‘A treaty is the supreme law of the land only when the treaty-making power can 
¥ it into effect. A treaty which stipulates for the payment of money undertakes 
do that which the treaty-making power can not do; therefore the treaty is not the 
preme law of the land. To give it the effect the action of Congress is necessary. 
nd in this action the Representatives and Senators act on their own judgment and 
ity, and not on the judgment and responsibility of the treaty-making 
power. A foreign government may be presumed to know the power of appropriating 
money belongs to Congress. No act of any part of the Government can be held to be 
4 law which has not all the sanctions to make it law.’ 

So, aecording to this decision, the treaty with Russia for the purchase of Alaska is 
not the supreme law of the land becanse it undertakes to do that which it can not 
do. Justice Marshall also entertained the same opinion. In 2? Peters, page 258, he 
says: 

“Our Constitution declares a treaty to be the law of the land. It is consequently 
to be regarded in courts of justice as equivalent to an act of the Legislature, whenever 
it operates of itself, without the aid of any legislative provision. But when the terms 
of Uhe stipnlation import a contract, when either of the parties engages to perform a 
particular act, the treaty addresses itself to the political, not the judicial, department, 
and the Legislatare mast execute the contract before it can become a rule for the 
court,’” 

Then, if the treaty has not yet become the supreme law of the land, andif we have 
the right to deliberate and are left perfectly free to make the appropriation or refuse 
it, then the question recurs, What ought we do in reference to this appropriation? 
In other words, onght we to purchase, pay for, and own this territory now? I do 
not agree to the declaration that the territory is worthless. My opinion is that some 
day the territory will be valuable. Butdo we want it now, and are we in a condition 
now to begin a policy of sequisition? 

The House adopted the substitute; the bill was passed and sent to 
the Senate. That body amended the bill by striking out the substitute 
and returned it to the House. The House refused to concur in the 
amendment, and a conference was ordered. The outcome of the con- 
troversy was that the Senate receded, the position of the House was 
sustained, the bill passed both Houses, and was signed by the Presi- 
dent, as follows: 


Whereas the President of the United States, on the thirtieth of March, eighteen 
hundred and sixty-seven, entered into a treaty with the Emperor of Russia, and the 
Senate thereafter gave its advice and consent to said treaty, by the terms of which it 
wae stipulated that, in consideration of the cession by the Emperor of Russia to the 
United States of certain territory therein described, the United States should pay to 
the Emperor of Russia the gum of seven million two hundred thousand dollars in 
coin; and 

Whereas it was further stipulated in said treaty that the United States shall accept 
of wich ceenon, and that certain inhabitants of said territory shall be admitted to the 
enjoyment of all the rights and immunities of citizens of the United States; and 

Whereas avid stipulations can not he carried into full force and effect except by legislation 
to which the consent of both Houses af Congress 1s necessary: Therefore, 

Be it enacted by the Senate and Howse of Representatives of the United States of America 
in Congress axembled, That there be, and hereby is, appropriated, from any money 
in the Treasury not otherwise appropriated, seven million and two huodred thousand 
dollars in coin, to fulfil stipulations contained in the sixth article of the treaty with 
Rowia, concluded at Washington on the thirtieth day of March, eighteen hundre 
and sixty-seven. (15 D. 5, Stat., 198.) 
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THE POSITION TAKEN BY THE LEGISLATIVE AND EXECUTIVE BRANCHES OF THIS 
GOVERNMENT RESPECTING TERRITORY SUBJECT TO THE JURISDICTION OF THE 
UNITED STATES BUT OUTSIDE OF THE STATES OF THE UNION, AND THE RELA- 
TION SUSTAINED BY SUCH TERRITORY TO THE TARIFF LAWS AND STATUTES 
OF SIMILAR CHARACTER. 


The original law for the collection of customs, passed July 31, 1789, 
divided the States into collection districts, but entirely neglected the 
territory outside of the original States. The only collector in the 
Western territory was at Louisville, *‘ whose authority shall extend 
over all waters, shores, and inlets included between the rapids and 
the mouth of the Ohio River, on the southeast side thereof.” (Act of 
July 31, 1789, 1 U. S. Stats., p. 34.) 

The northwest or ferritorial bank of the Ohio was left unprovided 
for. Vermont was left without a customs-house until it was admitted 
as a State, as was also Tennessee; but as soon as either was admitted 
a port was established therein, evidently out of regard for the equality 
of commercial privileges guaranteed the States by the Constitution. 
It was not until 1799 that the customs laws of the United States were 
put in force in any part of the Northwest Territory. (Act of March 2, 
1799, sec. 17; see 1 U. S, Stats., pp. 637, 638.) 

If the result of this omission was to make unlawful all and any 
importations from Canada into the Northwest Territory, then certainly 
the territory was not considered as benefited by the Constitution, for 
one of the benefits most jealously guarded by the several States was 
equal privileges in foreign commerce. 

Historically we know that Vermont and the Northwest Territory 
carried on extensive trade with Canada, and it is seemingly incontesta- 
ble that the idea prevailed in those davs that prior to admission as a 
State, or the extension of the customs laws in 1799, said territory was 
no more bound by the tariff requirements of the Constitution than it 
was benefited thereby. 

Attention is also directed to the action taken by the First Congress 
in the instances of North Carolina and Rhode Island. The President 
informed Congress on the 28th of January, 1790, that North Carolina 
had ratified the Constitution on November 21, 1789; and, again, he 
informed Congress on the Ist day of Jane, 1790, that Rhode Island had 
ratified the Constitution on May 29,1789. Prior to receiving these 
notifications Congress had enacted two revenue measures, to wit, “San 
act for laying duties on goods, wares, and merchandises imported 
into the United States,” also, ‘‘an act imposing duties on tonnage.” 
Although by such act of ratification both North Carolina and Rhode 
Island became incorporated in the Union of States, Congress saw fit 
to pass acts extending the provisions of the previous revenue measures 
over the territory included in North Carolina and Rhode Island. (See 
1 Stat., pp. 99, 126.) 
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THE TARIFF IN LOUISIANA. 


treaty for the purchase of Louisiana was formulated April 30, 
; approved by the Senate in October, 1803; ratified by the Presi- 
tand exchanged Octoher 21, 1803. 

On October 25, 1803, Gallatin, as Secretary of the Treasury, sub- 
itted a ** Report on the Finances.” Therein he said: 

The existing surplus revenue of the United States will, as has been stated, be 
it to discharge $600,000 of that sum, and it is expected that the net revenue 
lected at New Orleans will be equal to the remaining $200,000. That opinion rests 
on the supposition that Congress shall place that port on the same footing as those of 
the United States, so that the same duties shall be collected there on the importation 
of foreign merchandise as are now by law levied in the United States, and that no 
duties shall be collected, either on the exportation of produce or merchandise, from 
New Orleans to any other place, nor on any articles imported in the United States 
from the ceded territories or into those territories from the United States. (Vol. 1, 
Reports on Finances, p. 265, U. 8. Treasury. ) 

Tt is manifest that Gallatin considered that Congress must /egislate 
in order that **no duties shall be collected * * * on any articles 
imported in the United States from the ceded territories or into those 
territories from the United States.” 

Gallatin wrote to W. C. Claiborne, governor of Mississippi Territory, 
as follows: 










WasHineton, Slat October, 1808. 

Dean Sim: You will receive by this mail instructions from the proper department. 
for taking posession of Louisiana and for the temporary government of the province. 
It is understood that the existing duties on imports and exports, which by the Spanish 
laws are now levied within the province, will continue until Congress shall have 
otherwise provided. By next mail I expect to be able to write you an official letter 
on that subject which will probably reach you before you can act upon it. (Writings 
ol Gallatin, vol. 1, p. 167.) 

Thereafter H. R. Trist, United States collector at Fort Adams, was 
designated as collector of the port of New Orleans. On November 14, 
1803, Gallatin, as Secretary of the Treasury, issued an order directed 
to Mr. Trist, wherein, after informing him of his new appointment, 
he instructed him as follows: 

You will also be pleased to observe— 

First. That the taxes and the duties to be collected under your direction are pre- 
cisely the same which by the existing laws or regulations of Louisiana were demand- 
able under the Spanish Government at the time of taking possession. 

Second. That in those taxes and duties are included specially those on imports, 
exports, transfer of shipping, ete., which were collected under those officers whose 
powers are vested in you, and generally all other taxes and duties which made part 
of the general revenue of the province. 

. . * 











* * o * 
Fourth. That you are only to secure or collect duties accruing after possession of 
same by the United States. 
. * = * * * * 
Tenth. That until otherwise provided for, the same duties are to be collected on the 
importation of goods in the Mississippi district from New Orleans and vice versa as 
heretofore. (Gallatin to Trist, November 14, 1805. See Book G, January 1, 1803, 
to December 31, 1808, Collectors of Small Ports, Office Secretary of the Treasury .\ 
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as all duties on the importation of goods, wares, and m ercha 
ritories, on the transfer of ships or vessels, and 
those laid by virtue of the laws of the United States, : 
shall commence to be in force, cease and determine: Pr 
herein contained shall be construed to affect the i 
in the said territories on account of pilotage, wharfage, | 
the levy of the city of New Orleans, which several fees 
wise directed, continue to be paid and applied to the 
(2 U. 8. Stats, sec. 3, p. 255.) 
Section 12 of said act provided * that this act sh 
days after the passing thereof.” (Id., p. 254.) 
Thereupon Gallatin, Secretary of the Treasury, iss 


[Cireular. } 


Treascry Der. 
Sie: As it may be some time before you can be fu ne 
an act entitled “An act for laying and rien del pe 
the territories ceded to the United States by the treaty of the thir 
one thousand eight hundred and three, between the United States ; 
Republic, and for other purposes,” passed on the 24th of the pr nt mn th 
deemed it proper, for your government therein, to inform you t yt e th 
tion of the said act so much of any law or laws i poe sere 
into the United States of goods, wares, and merchandise fi 
is the only port of entry in the said territories, hehe regal 
question does not commence to be in force until thirty ¢ 
which have been or may be thus imported before the 25th of 
pay the same duties ax heretofore. 
Lam, very respectfully, sir, your obedient servant, 


(Book G, January 1, 1803, to December 31, 1808, Collectors of Sme 
Secretary of Treasury.) y 
Regarding the construction of this repealing act C 
as follows: 


Ronert Purveance, Esq., 
Collector, Baltimore. 
Sim: In answer to your letter of the 29th instant I w 
wishing to establish a principle applicable to other pl; 





















as something separate 


led ‘An act for laying and vol- 
within the territories ceded to 
e 30th of April, 1803, between 
ublic,” contained the following: 
nring the term of twelve years, to com- 
the ratifications of the above-mentioned 
the French Government, French ships 
‘any of her colonies, laden only with the 
‘her said colonies; and Spanieh ships 
or any of her colonies, laden only with the 





























The provisions of this section gave New 
the importation of French and Spanioh 

of the States of the Union. Such advante 
upon the theory that the port at New Orleans 
wherein the Constitution required that duties sk 


a ves 
The fifteenth article in the Florida treaty was as follows: 
The United States, to give to His Catholic Majesty a proof of thei 2 to cemen 
the relations of amity subsisting between the two nations, and to favor the eammerce 
of the subjects of His Catholic Majesty, agree that Spanish | laden 
only with productions of Spanish growth or manufacture, | 
Spain or of her colonies, shall be admitted, for the term of foal fae 
of Pensacola and St. Angustine, in the Floridas, without paying of! 
duties on their cargoes, or of tonnage, than will be paid by the 
States. During the said term no other nation shall enjoy the same 
the ceded territories. The twelve years shall commence Lie : 
exchange of the ratifications of this treaty. ‘ : 


The advantage over the ports of the several States of th 
stipulated for Pensacola and St. Augustine was rendered 
the act of March 3, 1821, by which the treaty was carried 
Section 2 thereof provided that— 

The laws of the United States relating to the revenue and its coll 
the modification stipulated by the fifteenth article of the said ni 
Spanish vessels and their cargoes * * * shall be extended to said te 
(3 U. 8. Stata, p. 639.) 

Here, again, we find both the Executive and the Senate, | 
the treaty-making power, and the Congress, in legislating 
not included in the boundaries of the several States, d 
territory as being without the area covered by consti 
ments for uniformity of duties, 

It also presents another instance where Cong 
considered it necessary for Congress to act in. 
laws of the United States should be extend 
territory. 
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It appears that in 1819, after the Florida treaty had been concluded, 
but prior to ratification and exchange, a question arose in relation to 
exports from Florida into New Orleans, and the Treasury Department 
decided— 

That all goods which have been or may be imported from Pensacola before an act 
of Congress shall be passed erecting it into a collection district, and authorizing the 
appointment of an officer to reside thereat for the purpose of snperintending the 
collection of duties, will be liable ta duty.* 

This decision of the Treasury Department was called to the atten- 
tion of the United States Supreme Court in Fleming et al. 7. Page, 9 
How., 603. In regard thereto the court say (617): 

This construction of the revenue laws has been uniformly given by the adminis- 
trative department of the Government in every case that has come before it. And 
it has, indeed, been given in cases where there appears to have been stronger ground 
for regurding the place of shipment as a domestic port. For after Florida had been 
coded to the United States, und the forces of the United States had taken possession 
of Pensacola, it was decided by the Treasury Department that goods imported from 
Pensacola before an act of Congress was passed erecting it into a collection district 
and anthorizing the appointment of a collector were liable to duty. That is, that 
although Florida had, by cession, actually become a part of the United States, and 
was in ovr possession, yet, under our revenue laws, ite porte must be regarded as 
foreign until they were established as domestic by act of Congress, and it appears 
that this decision was sanctioned at the time by the Attorney-General of the United 
States, the law officer of the Government. 


I am unable to determine why the court say ‘* Florida had, by ces- 
sion, actually become a part of the United .States, and was in our 
possession,” in 1819, since the treaty was not ratified by the Senate 
until February 22, 1821, and the formal transfer of sovereignty took 
place on July 17, 1821. 

On the argument of Fleming etal. ». Page, Daniel Webster, in resist- 
ing the force of the decision of the Treasury Department, above set 
forth, contended that the attorneys for the Government misconceived 
the reason on which the decision was based. That said decision rested 
on the fact that at the time the goods were shipped from Pensacola 
the territory was still subject to the sovereignty of Spain. In sup- 
port of this contention Webster referred to the opinion of Attorney- 
General Wirt in the case of the Olive Branch, delivered August 20, 
1821. (1 Op. A. G., p. 483.) 

The court did not sustain Webster in this contention; and they say 
(p. 617): 

It appears that this decision was sanctioned at the time by the Attorney-General 
of the United States, the law officer of the Government. 








*I am unable to secure a copy of this circular, although search has been made 
therefor at the Treasury Department. The statement of fact and quotation are 
derived from the circular issued by the Treasury Department on July 29, 1845, with 
reference to Texas, as set forth in this memorandum under the heading ‘‘ Texas,’ 


post, p. 165.) 






1819. The opinion of the ah tt 
August 20, 1821, and related to goods 

to Philadelphia July 14, 1821, It is possible that th 
Treasury decision in 1819 or the files in the Olive Branch 
straighten out this tangle, which in a measure weakens the oth 
strong case of Fleming ». Page. r 

In trying to cover the ground of this investigation it is necessary 
to examine the opinion of Attorney-General Wirt in the Olive Branch 
case. That case arose as follows: On way 14, 1821, the Olive Branch 
cleared from the port of St. Augustine, East Florida, and subsequently 
arrived at Philadelphia, where its cargo was discharged. ‘The owner 
claimed the cargo was exempt, from customs, and the collector at 
Philadelphia referred the case to the Secretary of the ‘Treasury for 
decision; he requested and received the opinion of the Attorney- — 
General, not only on the single question presented by the cargo of 
the Olive Branch, but also on the several general questions which 
would probably arise thereafter. (1 Op. A. G., 483.) The 
of the Treasury decided that the cargo of the Olive Branch was: 
ject to duties. If I have secured a proper understanding of th 
opinion of the Attorney-General, the only portion thereof which 
related to the Olive Branch was the opening paragraph, as follows: 

T understand that possession of East Florida was not delivered to the United States 
until the 17th of last month, whereas the Olive Branch, as appears hy her papers, 
cleared out from the port of St. Augustine on the 4th of the month. Now, aceord- 
ing to the doctrine laid down in the case of the Mama, Butler, master, and reported 
in 5 Robinson, 97, the jurisdiction and authority of the former sovereign continued 
in full force until possession of the ceded territory had actually passed. If I am 
right, then, as to the time of delivery, the cargo of the Olive Branch was imported 
into Philadelphia from a foreign port or place, and the case falls co within 
the control of the act of the United States to regulate the collection of duties on 
imports and tonnage, subjecting the vessel, cargo, the master, and owners to all 
the penalties and forfeitures prescribed by that act for a breach of its several 
regulations. 

If it be true that this is all of the opinion which relates to the 
of the Olive Branch, Mr. Webster was apparently correct in assert- 
ing that Attorney-General Wirt, in the special instance 
based the liability upon the fact that sovereignty over Florida had not 
been actually and completely transferred to the Oe ee 
time the Olive Branch sailed from St. Augustine. In thea 
a statute providing for the contrary it is undoub \ 
imported into the United States from a country t 
eignty of the United States has never attached ar 
This is the full extent of the opinion rendered by 
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United States shall have been ratified 
nged and the King of Spain shall be 

es, * * * (Act of March 3, 


ad a joint resolution for the annexa- 
juently the conyention of Texas and 
similar resolution. Thereafter 
Treasury under President Polk, 


Treasvry Deparrment, July 29, 1845. 


received official intelligence that the con- 
republic of Texas, have sanctioned and 
23 of the United States of the lst of March 
ate of the Union. 
ict of Congress of the United States of the 30th 
shall be the duty of al\ collectors and other 
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purpose 
toduty,” (Book T, October 10, 1843, b 
of Treasury. ) 
On December 29, 1845, Congress passed an : 
which was as follows: a 
That all the laws of the United States are hereby dec! 
and to have full force and effect within, the State of 
session of Congress into the Confederacy and Union ot 
Stats., p. 1.) . 9 
On December 31, 1845, Congress created a collectic 
ing the State of Texas, 


conquest, The conquest of New Mexico was compl 
paign of 1846 (Leitensdorfer v. Webb, 20 H low., 1 
that of California (Cross ». Harrison, 16 How., 190). 

Although the sovereignty and jurisdiction of the U 
manently attached to this territory, the government 
therein continued to exact customs according to the s 
and regulations established by military orders. 
tained by the Supreme Court of the United Sta 
rison, 16 How., 190.) 

The treaty of peace with Mexico was ratified 
30, 1848, but the officials in charge of customs af 
tinued until the fall of 1848 to exact customs 
ments of the military order issued by direction ) 
action, also, was sustained by the Supreme Co 
(Cross v. Harrison, 16 How,, 189.) 

On October 7, 1848, Robert J. Walker, 
under President Polk, issued the following 











t while this circular declares that ‘+ By 
ia is annexed to this Republic, and the 
extended over that territory and is 
Ss. Administration was unwilling to 
although if the theory were correct, 
the theory was a new one and its 
ve recognition for it in the existing 
opposed to the theories and practice 
re the contemplated action was sought 
be in harmony with the theory that 
the United States to newly acquired 
contained the following: 
ent to the ratification of the treaty, have dis- 
the Union, and have catended over it in several 
d States, Under these circumstances, ele, 
actof August 12, 1848(9 U.S. Stats., 
(9 U.S, Stats., p, 320). 























































of October 7, 1848. Ifthe Constitution 
were in force in California, then it follo 
caodvieksin that: terriony, exeopaaaniene 
by law. Since there ware no ports Shae 
eign products could be landed. Yet in October, 
the objective point of ships sailing on every 
attracted to that territory by loys 8 
emigrants and their goods were not re 

In none of his messages to Congress. 
the theory given form and substance by the Walker e s 

Jn Ms test snnmal messi (Deccenhen a: aa 
reference to the annexation of Texas, said: 

The Executive Government, the Congress, and oxsito o 
ngrh mabocmively Scorpio’ with oil the tonsa aan 


Quostions deeply interesting to: Texas, ix Comm I c 
extension of our revenue laws and judicial system over-her peo 
well as measures of a local character, will claim the 


a 4 (Messages and Papers of the Presidents, vol. 4; pp. $86, 3 


It will be important during your present session to establish a 
ment and to extend the jurisdiction and laws of the United States 
Oregon. * * * : 

The establishment of custom-houses * * * requires legislati 
sages and Papers of the Presidents, vol. 4, p. 504.) 


In his third annual message (December 7, 1847) Pr 
with reference to Oregon, said: 

Our citizens who inhabit that distant region of CONDIY 
protection of our laws or any regularly organized govern 
should have the right of suffrage, be represented ina Territorial b ke 
a Delegate in Congress, and possess all the rights and privileges ' 
other portions of the Territories of the United States have heretofore e 
now enjoy. . 

Onur judicial system, revenue laws, laws regulating trade and in 
Indian tribes, and the protection of our laws generally should be ext 
(Messages and Papers of the Presidents, vol. 4, pp. 553, 559.) 

In his message to Congress, dated July 6, 1848, n 
of the ratifications of the treaty of peace with Me; 
President Polk said: 

The immediate establichment of Territorial zovernm 
awa over these yaluable possessions are deemed to be 
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ed over that territory,” natu- 
Wisions of the Constitution 
ent and securing represen- 


t waiting for Congress to 
d to organize an independent State 
ind elect Senators and Representa- 

reame before Congress, both the 

atives refused recognition to the cre- 
ming to be the Congressional delegations 


oe ee 
g act whereby the creation of States has 
acts whereby the States so authorized 
‘itted into the Union of States, show 
has been considered that the rights 
rito os to the United States 
s, and do not proceed from 


































siitintrits che Ue aone Ceatieg tial wet 

be expedient to confirm the collections thus made an 

allowances as Congress may think fit to anthorize) to be 

tory, or to be paid into the Treasury for the purpose of meeting 

the improvement of its rivers and harbors. (Messages and Papers of the 

vol. 5, p. 19.) : 
ALASKA. 


The treaty for the purchase of Alaska was proclaimed June 20, 1867. 
(15 Stat. L., 589.) On April 6, 1868, Mr. McCullough, then 
of the ‘Treasury, addressed a letter to the collector of the port of New 
York wherein he acknowledged receipt of a request from the Russian 
minister for the free entry of certain oils shipped from Alaska to San 
Francisco and from there reshipped to New York, In response to 
this request Mr. McCullough said: 

The request for the free entry of said oil was made on the ground that the oil was 
shipped from Sitka after the ratification of the treaty by which the territory of 
Alaska became the property of the United States, The treaty in question was rati- 
fied on the 20th of June, 1867, and the collector at San Francisco has reported that 
the manifest of the vessel shows the oil to have been shipped from Alaska on the 6th 
day of July, 1867, and that the shipment consisted of 52 packages. Under these circum- 
stances you are hereby authorized to admit the said 52 packages of oil free of duty. 

The views expressed by the Secretary of the ee were also 
entertained by the Secretary of State, William H. Seward. In a 
letter dated January 30, 1869, Mr. Seward said: 

I understand the decision of the Supreme Court in the case of Hecioons, tee 
(16 How., 164) to declare its opinion that, upon the addition to the United States of 
new territory by conquest and cession, the acts regulating foreign commerce 
to and take effect within such territory ipso facto and without any fresh act of le 
lation expressly giving such extension to the pre-existing laws. IT can see no 
for a discrimination in this effect between acts regulating foreign commerce and the 
laws regulating intercourse with the Indian tribes. 

On July 27, 1868, Congress passed an act entitled ** An act to extend 
the laws of the United States relating to customs, commerce, and 
navigation over territory ceded to the United States by Russia, to 
establish a collection district therein, and for other purposes.” as 
Stat, L., 240.) 

The first section of this act extended the laws of parties nc 
relating to customs, commerce, and navigation to and over 
mainland, islands, and waters of the territory co 
States by the Emperor of Russia.” : 

In connection with the course pursued by the administi 






g the several States which may be 
to their respective numbers, 
(Art. 1, sec. 2, clause 3.) 
sive with that relating to cus- 
r, and the fact that one 
the United States as a whole, and 
proportion among the several parts 
ely, can not be taken to mean that 
e two cases are different. In the 
ment’s existence, under the Con- 
or several levies of direct taxes, which 
es. Finally, one was extended to ter- 
and in upholding it Chief Justice 


















fining the direct tax to States or ext o include the 
does not the Constitution pei ike ran Seng the ae 
affected by indirect taxation? ag 


Attention is also directed oa ae Congr is lets 
to the United States Bank and Louisiana, — al charter of the 
bank authorized the directors to establish ] 3 wh 
they shall see fit within the United Sinton” (hat 1 
U. 5. Stats., see. 15, p. 195.) 

Upon the acquisition of Louisiana thie bande deal to extablich « 
branch in New Orleans, To enable it to do so Congress passed the 


following act: tow 


AN ACT supplementary to the act intituled “An act to Incorporate the subscribers to the Bank of 
the United States."" 


Be it enacted by the Senate and House of Reprenentatives of the United States of Amerion 
in Congress assembled, That the president and directors of the Bank of the United 
States shall be, and they are hereby, authorized to establish offices of discount and 
deposit in any part of the Territories or dependencies of the United States, in the man- 
ner and on the terms prescribed by the act to which this is a supplement. 
Approved March 23, 1804. (2 U. 8. Stats., p. 274.) 


The Constitution requires that— 


Full faith and credit shall be given in each State to the public acts, records, and 
judicial proceedings of every other State. (Art, 4, sec. 1.) 


The First Congress (1790) passed an act providing— 

That the records and judicial proceedings of the courts ot sap Sipss ee. Sa 
or admitted in any other court within the United States by the attestation * * 
And the said records and judicial proceedings, authenticated as santos 
such faith and credit given to them in every court within the United Statesas * * * 
(Act of May 26, 1790, 1 U. 8. Stats., p. 122.) 


When the province of Louisiana was acquired, pai of course nec- 
sary to secure a like recognition in that territory for such public acts, 
records, and judicial proceedings. 

To accomplich this the Eighth Congress (1804) sakes 
plementary to the act entitled,” etc., being the act above refed 
This act specifically divided all territory under the sovereignty of 
United States into three classes, as follows: 

(1) States of the Union. 

(2) Territories of the United States. z 

(8) Countries subject to the jurisdiction of the 1 

This classification appears in section 2 of said ac 


That all the provisions of this act and the act to whie 
apply as well to the public acts, records, office books, j 





















comply with your request 
t, pres as follows: 

the Secretary of War a copy of 
1901, declaring the law of Spain 
p of the inhabitants of the 
he treaty of Paris, December 10, 
who have lost their Spanish 





the Acting Secretary of State, 


ar to be in harmony with the stipu- 
t is probably intended to be saved by 


mitted by the State Department the article 
numbered, and the one succeeding that is 


esired by the Secretary of War is 
respect of the following questions: 
aid royal decree of Spain (May 11, 1901) 
the United States in the matters with which 


royal decree violate provisions of the 






































The provisions of ssid dobece Yeas Ga 
the Government of Spain. Pies Berra 


the desire of such individuals to accept such i ; 
is made to force Spanish citizenship upon any person 
assume it, 

Apparently the decree goes no further than to declare 
visions of articles 19, 21, and 23 of the civil code of Spaii 
cable to the cases of former citizens of Spain whose parm et 
appurtenant rights were affected by the treaty of Paris. 

Said articles are as follows (Laws of Cuba, Porto Rico, cand the 
Philippines, vol. 1, War Dept. Trans.): 


Anr. 19. The children of a foreigner born in Spanish jcc 
the year following their majority or emancipation, whether they desire to saayibs 
rea of cia es them by pias 17. 

* : * 


hes 21. A Spaniard who loses his delle by acquiring the nationality of a 


foreign vountry can recover it upon returning to the Kingdom by declaring to the 
official in charge of the civil registry of the domicile which he elects that such is his 


wish, in order that the proper entry may be made, and by renouncing the protection 
of No flag of suid iia tat 
* * 


hee 23. Any Spaniard who loses his citizenship by accepting enjloniaial Sen 
any other government, or by entering the armed service of a foreign power without 
the King’s permission, can not recover the Spanish nationality without previously 
obtaining the royal authorization. 

The civil code of Spain, including these articles, has been in force 
in the Spanish Peninsula since May, 1888, and was extended to Cuba, 
Porto Rico, and the Philippines by decree-dated July 31, 1889. The 
existence and enforcement of said provision of said law of Spain have 
been acquiesced in by the United States, without challenge, 
the period indicated, and at the present time is not objected to when 
applied to individual residents or citizens of the States of the Union 
who for any reason desire to be reinstated in Spanish citizenship. 

This decree does not ordain new laws nor provide new tests or pro- 
cedure. It simply declares the willingness of Spain to treat its former 
subjects in the territories ceded or relinquished in the treaty of Paris 
in the same way it does its former subjects in other portions of the 
globe. 

In adopting said provisions of said civil code Spain asserts a right 
which the United States has always contended belonged to each mem- 
ber of the family of nations. From its inception this: : 
has insisted that the right of a man to confer his perm 
upon 4 sovereign wasa natural right in the exercise 
was afree agent. This right of expatriation wa 


ems: 













itory contain stipulations intended 
s of the inhabitants or to afford 
citizenship under the new govern- 
saty of Paris (1898) Spain did not 
ingly committed the inhabitants of 
ed to the justice and generosity of 
ted States. Hence the provision: 

atns of the native inbabitants of the territories 
shall be determined by Congress. 

the right of said inhabitants to con- 
wn of Spain or to confer their permanent 
States. It therefore became necessary to 
whereby might be ascertained which 

























































pnenatie Use wibjocke o€ the od goveediiieleal 
remain in the territory after this transfer, they ar 
its subjects, and thus have consented to the | 
sovereignty. If they leave, sine animo re 
continue aliens to the new sovereignty. The 
quered and transferred territory is thus de 

the most just, resent, nid cobmeaiaek anne 
on the part of the conqueror, who is entitled to k 
who prefer to continue aliens; it is very convenient 
the subjects of the new state, and is not unjust toward 
become its subjects. According to this rule, domicile, 
public law, determines the question of transfer of allegian 
evidence by which that question is to be decided. (Ei 
p. 475, 3d ed.) 


** Allegiance,” as heretofore used in this report. 
and permanent obligation such as the item 0 
until relieved therefrom by his own act or that of # 
But an alien, domiciled in any country, owes a te 
to the government of that country, continuing 
(Carlisle 7, United States, 16 Wall., 147, 154.) 

Local or actual allegiance is that which is due from an alien w: 
saat in return for the protection afforded by the government. 

2, p. 42.) j 

The inhabitants of the territories ceded or reli 
the treaty of Paris, so long as they remain in said t 


quired to yield such temporary allegiance without 
citizenship, 








The foregoing report being submitted to the 
War was by him transmitted to the State Depa: 
ing communication: 





Sm: I have the honor to acknowledge receipt of e 
David J. Hill, Acting Secretary of State, dated June 
dispatch from the United States minister to Spain, 
concerning change of citizenship under the tre 


























to the orders of the War Department are 
laims based upon obligations of the Govern- 
conceded that the United States had assumed 


(i 


ral Griggs, July 26, 1900, 































was rejected by the American 

would not accept any articles that rired 

so-called colonial debts of Spain:”™ but, in resp 

can Commission agreed bg grey Ainerdrise 
$20,000,000. Proceedings of the 
that said payment was in lien of an 
financial obligations of the Government of 
Philippines. 

4. The position taken by the American Cotsminslon. wad approved by: 
and made known to Congress. That body approved 
the treaty based upon said position. It is, therefore, to be « 
coordinate branches of the Goyernment. It can not be 
either by this Department or the provisional government: 
of the civil affairs of the islands. 

5. The contract obligations of Spain created by the guaranty of interest on the ea 
invested in the enterprise included in the concession now owned bi 
Railway Company did not pass to and become binding aps ae 1 
operation of international law upon the cession of sovereignty 
acceptance of sovereignty over said islands by the United States. 

6. Liability for debt arising upon the personal obligation of the General Government, 

unsecured by the mortgage of the territory ceded, does not pass with the sov- 

ereignty of territory unless stipulated for in the treaty of cession. Such liability 
is part of the national debt of the nation making the cession, Bae 

of the whole or any part thereof is an act of grace by the s i 

Its accomplishment requires an affirmative act on the part of such s r 

The sole dependence of a claimant desiring such grace is that the equities of his 

cause will appeal to the conscience of the new sovereign. Under the 

tion of powers made by our Constitution such acts of grace 1 he nde 





of the United States must be performed by Congress. 7 ie 

7. The guaranty of the Spanish Government evidenced by the i the 
concession to the Manila Railway Company is not a lien upon nd of 
Luzon. 


8. The revenues now being collected by the provisional govacnmedt st ah 
pine Islands are not burdened with a trust in favor of the Manila. Railway Com 
pany to secure the performance of the contract obligations of the Government 
of Spain. 
Str: In response to your request I have the honor to st 
lowing report in re claim of the Manila Railway C 











in the railway owned and operated by said comp: 
antee of said interest by the Spanish Gove 
The facts out of which the claim arises are 
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» United States Government and pre- 
for payment. As thus presented the 

ad of by announcing the incontest- 
subject to the orders of the War 
















| States. If it were admitted that the 
‘United States bound to pay it, if pay- 


rovided and made available by Congress. 
States available to this Department 


any seeks to have this Department 
mers accruing from the revenues 
ected by the provisional government 
; the United States pursuant to the 
ipelago. The United States Govern- 


seas Hato tocol et 





es imnportese of tha quinetsona Gergen Oi n which 
this Department sustains to the territories lately ceded and relin- 
quished by Spain to the United States hardly permit of disposing of 
the matter in such indeterminate manner, and therefore the discussion 
is extended to the bases on which the contention of the claimant rests. 

The guaranty under which this claim is made appears in the eon- 
cession, as follows: 

4. The Government will aid the construction of the line by guaranteeing the 
interest of 8 percent per annum upon the capital which might be invested. (Doe. 
10, 849.) 

The concession was finally conferred upon the party from whom 
the Manila Railway Company derived it, by royal decree, from which 
the following is quoted: 

His Majesty The King (to whom God grant long life), and in his name, the 
Queen Regent of the Kingdom, has deigned to approve * * * the concession 
for the railway from Manila to Dagupan of those islands, with the subsidy of 8 
per centum annually, etc. (Doc. 11, 849.) 

It will be seen that this is an obligation of the National Govern- 
ment of Spain and not of a provincial or municipal government. An 
autonomous goyernment, other than the Crown of Spain, capable 
of granting this concession did not exist in the island of Luzon 
at the time the obligation was created. The undertaking was that 
of the sovereignty of Spain, not of a dependency. 

Did the United States assume this liability of the Spanish Govern- 
ment? 

It certainly did not assume such liability by the terms of the treaty 
of Paris, That instrument does not provide for nor suggest such sub- 
stitution. It is silent upon that point. But while the treaty is silent 
in regard to said matter the proceedings of the commissions which 
formulated said treaty are not silent. By reference to the message 
from the President of the United States to the Fift ty-fifth 
transmitting the treaty of peace with Spain (Gon. 
part 1), it will be seen that the Spanish Commission 
the American Commission to consent to the i 
of words which would bind the United States f 
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or ut least a portion, of the liabilities incurred by Spain for or on 
account of the Philippines, Cuba, and Porto Rico, Many notes 
relating to this subject and numerous proposals in regard thereto 
were submitted by the Spanish Commission and rejected by the 
American Commission. (Sve id., pp. 41, 48, 59, 85, 100, 108, 240, 
262.) 

By reference to pages 240, 241 of said publication, it appears that 
by protocol 20 the Spanish Commission proposed that the United 
States should *‘be holden to all the rights and obligations of the 
Spanish Government” hy reason of the ‘railroad concession from 
Manila to Dagupan,” and that said proposal was rejected by the 
American Commission. 

The final outcome of the negotiation and the basis of the treaty 
stipulation is shown by the following notes passing between said com- 
missions on November 22, 1898. (/d., pp. 216-218): 


Annex 1 to Protocal No. 16, 


Commission FoR THE NEGOTIATION oF 
Peace witn tae Untren States. 


Paria, November 22, 1808. 
Mr. Wittram R. Day. . 


My Deak Ste: Tn order that this commission and, if necessary, the Goyernment of 
H. C. M. may stady with » full and exact knowledge the proposition which closes 
the memorandum presented at yesterday's session by the Commission you worthily 
head, the translation into Spanish of which has just been completed, it becomes 
necessary to beg you that with all possible haste you will be pleased to make clear 
the meaning of the following points of said proposition, which to me is obscure and 
vague: 

First. Is the proposition you make based on the Spanish colonies being transferred 
free of all burdens, all, absolutely all, outstanding obligations and debts, of whatso- 
ever kind and whatever may have heen their origin and purpose, remaining thereby 
chargeable exclusively to Spain? * * * 

E. Montero Rios. 


Annex 2 lv Protocol No. 16. 


Unitep Sratres anp SpanisH Peace CoMMISSION, 
Unirep States CoMMISSIONERS, 
Paris, November 22, 1898. 
Sefior Don FE. Montero Rios. 

My Dear Sir: Having received and read your letter of to-day, touching the final 
proposition presented by the American Commissioners at yesterday’s conference, I 
hasten to answer your inquiries seriatin, first stating your question and then giving 
my reply. es 

First. Is the proposition you make based on the Spanish colonies being transferred 
free of all burdens, all, absolutely all, outstanding obligations and debts, of whatso- 
ever kind and whatever may have been their origin and purpose, remaining thereby 
chargeable exclusively to Spain? 

In reply to this question it is proper to call attention to the fact that the American 
Commissioners, in their paper of yesterday, expressed the hope that they might - 
receive within a certain time ‘‘a definite and final acceptance”’ of their proposal as 
tothe Philippines, and also ‘‘of the demands as to Cuba, Porto Rico, and other 
Spanish islands in the West Indies, and Guam, in the form in which those demands 
have been provisionally agreed to.” 




















The United States both generally 
the obligations of this concession. 
this subject which passed b 
sioners convinces me that t 
United States and accepted by 
gation. This application of the Mat 
support or assistance in the treaty of 7 
Does international law require that the 
contract obligations af Spain created by the 
concession to the Manila Railway Company? 
To answer this interrogatory it is necessa 
or not the debt arises on the personal ob c 
ernment of Spain or that of the local government of 
Liability for debt arising upon the psa r 
eral government does not pass with ceded t 
for in the treaty of cession. Ordinarily a pean 
from conquest does not contain such stipulation. 
Hall on International Law says (4th ed., p. 104, 
There are one or two instances in which a i 
of the general debt of the state from which it has seized the t 
the debt of Denmark was divided between that country and 
the same year Italy, by convention with France, took upon 
Papal debt as was proportionate to the revenues of the Papal 
appropriated. It may be doubted whether any other like case 
The reason for this rule is apparent, Cong 
anation enforces payment of a debt. But if 
payment subjected the creditor nation to a 




































mpo Formio of 1797, of Paris of 1814, of Zurich of 1859, 
of 1864 and 1866, and which Germany respected also 
France by the treaty of Frankfort of 1871. 

eaties referred to contained such stipulations 
of the character designated do not pass with the 
did, a special stipulation would not be necessary. 
doctrine may be found in the diplomatic cor- 
the United States and England in 1854, with 
rity exercised by England over the Mosquito 
of the arguments of the United States, refer- 
. Buchanan to a treaty between Great Britain 
urged generally that ‘it would be a work of 
apt to prove at this period of the world’s his- 
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tory that these provinces having, by a successful revolution, become 
independent states, succeeded within their respective limits to all the 
territorial rights of Spain.” Lord Clarendon replied that the clause 
in the treaty with Mexico stipulating that British subjects shall not be 
disturbed in the ‘tenjoyment and exercise of the rights, privileges, 
and immunities” previously enjoyed under a treaty with Spain, which 
had been referred to by Mr. Buchanan as proving the adhesion of 
Great Britain to the doctrine stated by him, proves, on the contrary, 
that ‘‘ Mexico was not considered as inheriting the ob/igations or rights 
of Spain, as otherwise a special stipulation would not be necessary.” 
(De Martens. Nouy. Rec. Gen. IT, 201-206.) 

In commenting on this correspondence, Hall on International Law 
says (4th ed., pp. 101-102): 

The contention of Lord Clarendon was evidently well founded. Mr. Buchanan's 
general statement was accurate, but the very fact that Mexico succeeded to all the 
territorial rights of Spain, and consequently to full sovereignty within the territory 
of the Republic, shows that it could not be burdened by limitations on sovereignty 
to which Spain had chosen to consent. It possessed all the rights appertaining to 
an independent state, disencumbered from personal contracts entered into by the 
state from which it had severed itself. 

That the obligation which the Manila Railway Company is now 
seeking to have the United States assume is ‘a general debt” and 
*‘personal contract” of the Spanish Government is clearly shown by 
the learned discussion of the matter in the note of the American Com- 
mission prepared by Hon. John B. Moore, counsel to the commis- 
sioners of the United States, and submitted October 14, 1898. (See 
said Sen. Doc. No, 62, pp. 48-50.) 

The position taken by the American Commissioners, ably sustained 
by their counsel, ratified by Congress and approved by the Executive, 
is to be supported by the coordinate branches of the Government. 
(Foster et al. v. Neilson, 2 Pet., 307; Garcia ». Lee, 19 Pet., 516; 
United States v. Reynes, 9 How., 153; Doe wv. Braden, 16 How., 635.) 

Certainly the position can not be overthrown by the provisional 
government existing in the Philippines. 

The Manila Railway Company concedes that the obligation which 
it is now seeking to enforce against the United States was originally 
an obligation of the National Government of Spain. The company 
contends that the obligation was upon the sovereignty of Spain, 
attached thereto, and passed therewith. From its application herein 
the following is quoted (see Letter dated November 27, 1899, signed 
F. W. Whitridge, Doc. 7, 849): 

The Spanish Government down to the time of the Spanish-American war ful- 
filled its obligations under this contract by paying from time to time the quarterly 
installments of the subvention as they accrued, the amount of which varied from 
time to time with the earnings of the railway company. Record of the fact of such 
payment by the Spanish authorities can undoubtedly be found in the Goyernment 
offices at Manila. I am also informed, although not bythe Manila Railway Com- 












































of Spain in those islands was ceded by 
nla Valen States, and with that cession of the sov- 
1 there was assumed by the United States the obligations 
t under this contract. The Manila Railway Company 
‘United States should pay the amount of the quarterly 
e subyention which have accrued since the date of the treaty 


to note that the Spanish Government recognizes 
f the character of the one under consideration, as 
National Government of Spain and still binding 

ly, 1899, the Spanish minister of finance submitted 
proposed law for the reorganization of the debts of 
resenting said law Sefor Villaverde, Spanish minister 
d that the Spanish Government declares that it does 
question of the debts of the colonies ceded and 
ain were finally settled by the negotiations at Paris, 
: silence of the treaty of peace on the matter. He 
Spanish Government still has the right to insist that 
enues of a colony were mortgaged or pledged for the 
debt the revenues of the territory constituting said 
be applied to the payment of said debts, although said 
1 been ceded to another sovereignty, which refused to 

aid obligations and was collecting revenues by virtue of 
ight pte levy and collect them. The finance minister’s official 
Leeaanaeg in the Madrid Gazette and repabtianed by 


























ablication in ribe Madrid Gazette I quote the jotlonings 


the statesman who presided over the Spanish commission has 
| noteworthy document, written on the day after the treaty was signed, 
is true that the American Commissioners did not admit the validity 
on the Cuban revenues, and did not consent that they should pass to 
as a responsibility inherent in the sovereignty, the Spanish commission- 
¢ did not assent to the contrary contention, and the question remained 
h, integra). Thus it must be respected, with the hope that by new 
same sort as those for the recognition of the independence of other 

can nations there will be recognized in the future the undoubted 
that the revenues of the island of Cuba should answer as a mortgage 
est and amortization of those debts which the Spanish nation created 

‘the exercise of its sovereignty. Nevertheless, the Government does 
at, reserving the exercise of this right, there is any ground in the mean- 
ng the Cuban debts. The Cuban debts, like those of the Philip- 
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pines, had the general guaranty of the Spanish nation, and the nation can not do 
otherwise than honor its signature. These debts must consequently figure in the 
budget, and they are in the budget which I have the honor of presenting. (See 
Washington Times, August 9, 1899.) 

This proceeding of the Spanish Government directs attention to the 
fact that the Government with which the Manila Railway Company 
contracted and from which it secured a guaranty is still in existence 
and recognizes the contract as binding upon it. Evidently the Spanish 
Government does not think its obligation ‘* passed” with a cession of 
its sovereignty over a small portion of its pasties domain. 

The concession provides as follows: 

10. The subyention with which the Treasury will aid the concessionaire shall be 
paid at the end of every quarter. * * * The sum which the treasury of the Phil- 
ippine Islands is to pay quarterly as subyention shall be fixed by deducting from the 
min -* © 

The purpose of this provision appeurs to be to fix the place where 
the payments should be made. 

Tn 1894 the company applied to the Government of Spain for pay- 
ment of the subvention at Madrid in money current and in circulation 
in Spain, or, if paid in Manila, that the company be compensated for 
the depreciation which money circulating only in the Philippines suf- 
fered in the other Spanish possessions. The demand of the company 
wus denied by the general administration of the State and the matter’ 
was appealed to the tribunal in contentious administrative matters 
sitting in Madrid, which sustained the action of tha Government. 

The full proceedings of the court are not accessible to this Depart- 
ment. A copy of the decree is filed herein by the applicant. In said 
decree the court several times refers to the contract of subyention, 
and in each instance designates it as a contract with the ‘‘State” or 
the “General administration of the State.” Thus, ‘the subvention 
granted by the State to the railway.” (Doc. 40, p. 1.) **The contract 
entered into between the administration and the concessionnaire com- 
pany.” (Id., p.4.) ‘*The subvention granted by the State.” (Id., 
p.4.) *‘*There is no reason whatever compelling the State to pay the 
subvention in any other manner.” (Id.,p.4.) ‘* Wedo hereby absolve 
the general administration of the State from the claim interposed.” 
(Id., p. 5.) 

From this decree it does not appear that the court or the contest- 
ants considered the contract as being that of a local government in the 
Philippines or of a political subdivision. If such had been the inter- 
pretation or understanding of the company at that time, it is difficult 
to see upon what ground it rested the claim that the subyention should 
be paid in Madrid and in a different currency than was in circulation 
in the Philippines. The gist of the decision of the court is that the 
State received the money circulating in the Philippines in payment of 
taxes and other obligations to the State, and therefore the liabilities of 
the State were to be discharged with the same money, (Doe, 40,) 
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n the successful revolt of the thirteen colonies to acknowledge 
oral doctrine like that was indeed ingenuous—or audacious. The 
oners pronounced it alike repugnant to common sense and men- 
1 civilization. The Spanish commissioners resented the charac- 


to what is known as the ** Philippine debt” Mr. Reid says: 
é results of inquiry as to the origin of the Cuban debt, the American 
avoided undertaking to assume this en bloc. But in their first state- 
elaim for cession of sovereignty in the Philippines they were careful to 
e ready to stipulate ‘for the assumption of any existing indebted- 
wred for public works and improvements of a pacific character in 
Not till they learned that of this entire ‘‘ Philippine debt” (only 
over one-fourth had actually been transferred to Cuba to carry on the 
‘Cuban insurgents, and finally against the United States, and that the 
ee had probably been used in prosecuting the war in Luzon, did the 
oners abandon the idea of assuming it. ven then the ) resolved, in 
to fix an amount al least equal to the face value of that debt, which could 
as an acknowledgment for any pacifie improvements she might ever have 
eer Cee roreneane of: (04 lone chemnsston, She could use it to pay 
if she chose. That was the American view as to the sanctity of publie 
incurred in behalf af cedec territory; and that is an explanation of the 
n the case of the Philippines, as well as of the precise amount at which it 
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Attention has been called to the fact that the independent govern- 
ments erected in the Spanish South American colonies assumed certain 
obligations of the Government of Spain existing in the territories at 
the time of separation. Without examining the character of the lia- 
bilities so assumed, it is sufficient to consider that said liabilities were 
assumed and such assumption accomplished by the affirmative act of 
the new State. In nearly all of said instances the assumption of said 
obligations was made prior to the acknowledgment of the independ- 
ence of the colony by Spain. Historically we know that the assump- 
tion of said obligations was a price paid by said colonies for independ- 
ence and recognition of sovereignty. The United States was not so 
encumbered in the negotiations at Paris in 1898. 

Most writers on international law refer in general terms to the 
proposition that when territory is ceded by one sovereignty to an- 
other the sovereignty securing the territory secures all the rights 
and privileges and assumes all the obligations of the previous sover- 
eignty as to the territory ceded. 

This doctrine is inaccurate, by reason of attempting to extend the 
rights and obligations of one sovereign to those of another who may 
be unable to receive or exercise such rights or discharge the obli- 
gations because of the character of his government. The rule is well 
established that ‘‘every nation acquiring territory, by treaty or other- 
wise, must hold it subject to the constitution and laws of its own goy- 
ernment and not according to those of the government ceding it.” 

Pollard’s Lessee v. Hagan, 8 How. (U.5.), 212; Vat. Laws of Na- 
tions, b. 1, c. 19, s. 210, 244, 250, and b. 2, c. 7, s. 80. 

It is impossible for the Government of the United States, under 
the Constitution and republican form of our government, to possess or 
exercise many of the rights and privileges of the sovereign of a mon- 
archy. As is said by the United States Supreme Court (3 How., 225): 

It can not be admitted that the King of Spain could, by treaty or otherwise, 
impart to the United States any of his royal prerogatives; and much less can it 
be admitted that they have capacity to receive or power to exercise them. 

The same thing is true of the “‘ obligations” of tho previous sover- 
eign. If the government is a monarchy, the sovereign is obliged to 
maintain that form of government. But such obligation would not 
pass to a republic. A sovereign is under obligations to enforce the 
laws of his state, but as is aptly stated by the Attorney-General, 
John W. Griggs— 

Those lawe which are political in their nature and pertain to the prerogatives 
of the former government immediately cease upon the transfer of sovereignty. 
Political and prerogative rights are not transferred to the succeeding nation. 
(Letter to Secretary of War, July 10, 1899. 22 Op., 528.) 

Take the instance of an established church or a government where 
church and state are combined. The highest obligation resting upon 
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0 as here used means “‘the right which a nation 
the public powers in such a way as it may deem 
his right includes the power to incur contract obliga- 
s not composed of such obligations. One is the power or 
other is the result of an exercise of the power. It is 
‘authority, that passes with ceded territory from one 
nother, and it is the obligations or duties which a sov- 
to its subjects regurding the use of such power which 
; the debts which the prior sovereignty has contracted for its 
s by the exercise of that power. 
vereignty has lawfully pledged any portion of the territory 
the payment of a debt or the performance of a contract, and 
d party has a property interest or vested i ee therein, 
is to be protected by the new sovereignty. But no such 
herein by the railway company. 
are not secured by lawful liens upon the territory 
rh contracted for the benefit of said territory, do not 
le! of the new sovereignty, As between the two sover- 
one receiving the territory is under no obligation to the 
ing the territory to pay any portion of his grantor’s 
obligation is voluntarily assumed and stipulated in the 
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treaty, In other words, no /egal obligation exists requiring the dis- 
charge of the grantor’s debts by the grantee in the absence of treaty 
stipulations so to do. 

The obligation under such conditions arises in equity, if at all, and 
is based upon the established rule of national conduct, that the soy- 
ereign will not do injustice to an individual, and therefore will hear 
und consider the claims of the creditors, Therefore it is said that 
such debts are a charge upon the conscience of the sovereign. The 
force and effect of claims of this character depend upon the facts of 
each particular case. One fact to be considered is whether the sov- 
ereignty which created the obligation still remains in existence. If it 
does, and the obligation is a national one, the creditor has no claim 
upon the conscience of the new sovereignty. Upon this question Hall 
on International Law says (4 ed., part 2, chap. 1, see. 27); 

No question therefore presents itself with respect to the general rights and duties 
of anew State. What, however, is its relation to the contract obligations of the 
State from which it has been separated? * * * The fact of personality of a State 
is the key to the answer. With rights which have been acquired and obligations 
which have been contracted by the old State as personal rights and obligations the 
new State has nothing todo. The old State is not extinct; it is still there to fulfill 
its contract duties and to enjoy its contract rights. The new State, on the other 
hand, isan entirely fresh being. It neither is nor does it represent the first person 
with whom others have contracted; they may have no reason for giving it the 
advantages which have been accorded to the person with whom the contract was 
made, and it would be unjust to saddle it with liabilities which it would not haye 
accepted on its own account. 

Thus treaties of alliance, of guarantee, or of commerce are not binding upon a new 
State formed by separation; and it is not liable for the general debt of the parent 
State. 


In a note to this text the author says: 


The case also of the creation of a new State ont of part of an old one is not dis- 
tinguishable, so far as the obligation to apportion debts is concerned, from that of 
the cession of a province by one State to another. When the latter occurs, at least 
as the result of conquest, it is not usual to take over any part of the general debt of 
the State veding territory. (Id., note 1, p. 99.) 

The instance of Texas furnishes 1 precedent for guidance in this 
matter. Although the annexation of Texas included all its territory 
and terminated its sovereignty as an independent nation, the United 
States has never conceded that the debts of Texas existing at the time 
of annexation became a liability of this Government. The United 
States recognized the fact that said debts should be paid, and for that 
purpose permitted Texas to set aside 10,000,000 acres of publie lands 
devoted to said payment. Afterwards, the United States took portions 
of said lands pledged to the payment of Texas debts, agreeing to pay 
therefor $10,000,000, three-quarters of which sum was to be paid to 
holders of Texas bonds, for which her customs duties were pledged. 

The claim that the United States was liable for the debts of Texas 
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ore the mixed commission, under the convention with Eng- 
1853. The commission found that it did not have jurisdiction 
ie the question, but an examination of the proceedings is of 


to de 
= e claim was made on a bond secured by a pledge of the 





and revenue of Texas. It was admitted that the liability of the 
United States did not arise from the annexation of the territory, but 
n the fact that the United States was receiving the revenues of 
which had been pledged to the payment of the bonds. (Dee. 

of Com. Convention, 1853, pp. 405-520.) 

The position of the United States was that the revenues pledged 
were ‘the revenues of the Zeras nation. That said revenues appertain 
to the government and not to the territory. That when Texas ceased 
to be a nation there ceased to be Texas revenues, That what the 
United States was collecting was United States revenue and a very 
different thing from revenues exacted by the Texas government or 
nation. That the difference is as substantial as the difference between 
the money or currency issued by the two nations. 

Tf the United States was not willing to admit liability as to the debts 
of Texas, where a pledge existed, will it be willing to admit liability 
in the instance of the Philippines where a pledge does not exist? 

Did the guaranty of the Spanish Government become a lien upon the 
revenues of the island af Luzon? 

An examination of the concession or charter shows that no attempt 
is made therein to pledge either the public property or revenues of 
Luzon for the performance of said obligation of guaranty. 

It is probably true that while Luzon was a Spanish dependency Spain 
utilized the revenues of the island in complying with the contract of 
guaranty, and for this purpose included the sum necessary to be paid 
in the annual budget of the state for the Philippines. The burden 
imposed upon the Philippines by the Spanish budget included not 
only general obligations but also sums for the various departments 
known as justice, war, treasury, navy, interior, and fomento. It 
would be unavailing if a soldier in the Spanish army, who had served 
in Luzon and whose pay was in arrears, should apply for payment to 
the Government now possessed of the revenue funds of the island and 
hase his application on the fact that he had served in Luzon during 
the time for which he claimed pay, and that as the annual budget for 
the island had included an item for the war department for years he 
had « lien on the revenues of the island for his pay. Yet the supposed 
contention of the soldier would have as much merit as the contention 
of the company herein. 

But if the Spanish Government had pledged the future revenues of 
the island to the performance as the contractof guaranty, such pledge 
not be a lien upon the fund which this Government is now 







Thile the negotiations of the treaty of Paris were in progress, the 
commission, having failed to induce the United States to 
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assume the obligations of Spain in regard to the debts incurred for or on 
account of the territory ceded or relinquished, insisted that said debts 
should follow the territory and be paid from the revenues thereof. 
‘Attention was directed to the fact that Spain had issued 2,990,000 
hypothecary bonds of the island of Cuba, and that the royal decrees 
on which said bonds were issued contain the following avowal: 

The new bonds shall have the direct. (especial) guarantee of the customs revenue, 
stamp revenue of the island of Cuba, direct and indirect taxes now levied or to be 
levied there in the future, and the subsidiary (general) guarantee of the Spanish 


The bonds themselves contain the following declaration: : 

Direct (especial) guarantee of the customs reyenue, stamp revenue of the island of 
Cuba, direct or indirect taxes levied or to be levied hereafter, and the subsidiary (gen- 
eral) guarantee of the Spanigh nation. 

The Spanish Colonial Bank shall receive, in the island of Cuba, throngh its agents 
there, or in Barcelona, through the Spanish Bank of Havana, the receipts of the 
enstom-houses of Cuba, and such amount thereof as may be necessary, according to 
the statements furnished on the back of the bonds, to meet the quarterly payment of 
interest and principal, shall be retained daily and in advance. 

The Spanish commission contended that said bonds evidenced a mort- 
gage debt secured by the future revenues of Cuba. (Sen. Doc., 3d 
sess., Fifty-fifth Cong., No. 62, pt. 1, p. 178.) 

In rejecting this proposition the American Commission say: 

As to that part of the Spanish memorandum in which the so-called Cuban bonds 
are treated as ‘‘ mortgage bonds"’ and the rights of the holders as ‘‘ mortgage rights," 
it is necessary to say only that the legal difference between the pledge of revenues yet 
to be derived from taxation and a mortgage of property can not be confused by call- 
ing the two things by the same name, * * * No more in the opinion of the 
Spanish Government, therefore, than in point of Jaw, can it be maintained that that 
Government's promise to devote to the payment of a certain part of the national debt 
revenues yet to be raised by taxation in Cuba, constituted in any legal sense a mort- 
gage. The so-called pledge of those revenues constituted, in fact and in law, a pledge 
of the good faith and ability of Spain to pay to a certain class of her ereditors a cer- 
tain part of her future revenues. They obtained no other security beyond the guar- 
antee of the ‘‘Spanish nation,’’ which was in reality the only thing that gave sub- 
stance or value to the pledge, or to which they could resort for its performance. (Id., 
pp. 200, 201.) 

If the contention of the American Commission is correct as to obli- 
gations wherein it is expressly declared that the revenues of Cuba are 
pledged to the performance of the contract, a like contention must pre- 
vail where the contract is silent as to a pledge of revenues, . 

The position taken by the American Commission in this matter was 
made known to the Executive and by him communicated to Congress, 
Congress ratified the treaty and the Executive approved such action. 
Thereby the position of the Commission was acquiesced in by the legis- 
lative and executive branches of the Government of the United States. 
It is not to be contemplated that the position will be adjudged wnten- 
able by the provisional government temporarily in charge of the civil 

affairs of the island. 
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The provisional government of the Philippines is bound to hold tha 
said guaranty of the Spanish Government is not a lien upon the rey- 
enues of the islands. 

Are the revenues of the Philippine Islands, now being collected by 
provisional government, burdened with a trust in favor of the Mania 
Railay Company? 

If the phraseology of this question is changed so as to read, ‘‘ 
the railway company a proprietary interest or vested right in ss 
revenues?” it will appear at once that the answer must be in = 
negative. 

The claim which the company asserts 1s of inchoate right, even 1 
urged against the Spanish Government, and relates to the personal : 
gation of that Government, being a naked promise without securi 

As to such inchoate rights the Supreme Court of the United £ 
say (Dent ». Emmeger, 14 Wall., 312): 

But inchoate rights, such as those of Cerre, were of imperfect obligation 
affected only the conscience of the new sovereign. They were not of such an 
(until that sovereign gave them a vitality and efficacy which they did not 
possess) that a court of law or equity could recognize or enforce them. W* 
firmed by Congress they became American titles and took their legal validi 
from the act of confirmation and not from any French or Spanish elem 
entered into their previous existence. 

This doctrine has a direct application to the matter under 
tion. As the case now stands the company has the obligat.. 
National Government of Spain. Up to this time the representauy 
of the United States authorized to bind it have refused to assume said 
obligation. The most the railway company can assert is that said 
obligation of the Spanish Government has now become a charge upon 
the conscience of the sovereign people of the United States. If it 
were conceded that said obligation had hecome a charge upon the con- 
science of the sovereign people of the United States, the manner in 
which and extent to which the duty so created is to be discharged must 
be determined by Congress. 


The views set forth in the foregoing report were approved by the 
Secretary of War and the subsequent action of the War Department on 
this claim and others of similar character was in harmony therewith. 
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IN RE PETITION OF THE COUNTESS OF BUENA VISTA FOR 
RELIEF FROM A CERTAIN ORDER OF THE MILITARY GOV- 
ERNOR OF CUBA; AND THE CLAIM OF DR. DON GUSTAVO GALLET 
DUPLESSIS FOR SIMILAR RELIEF AND INDEMNITY. 


(Submitted August 8, 1900. Case No. 1136, Division of Insular Affairs, War Department.) 
SYNOPSIS. 


1. The authority heretofore possessed by Spanish officials to exercise the powers 
appertaining to offices created by the Crown of Spain for the purpose of admin- 
istering the affairs of government in Cuba under Spanish sovereignty ceased 
upon the military occupation of the island by the forces of the United States 
being established. 

2. The tenure of office of the Spanish officials heretofore exercising authority i in 
Cuba is not property and therefore is not entitled to the protection to rights of 
property guaranteed by Article VIII of the treaty of peace. 

3. Although the Crown of Spain was accnstomed to sell a perpetual incumbency o 
certain of its offices, among them that of high sheriff of Habana, such right of, 
incumbency was at all times subject to the higher right of the sovereign to re_ 
assume the exercise of the authority of the office whenever the public welfare 
required it. 

4. The claim for indemnity for being deprived of said incumbency depends upon 
the terms of the contract with Spain; and as this contract was the personal con- 
tract of the Spanish State, its obligations did not pass with the transfer of soy- 
ereignty, and they were not assumed by the United States. 

5. Whether or not the obligations of the Government of Spain incurred in Cuba are 
to be assumed by the government established by the people of Cuba is a ques- 
tion to be determined by that government when it assumes the exercise of inde- 
pendent sovereignty. 

6. Whether or not the municipality of Habana became liable for the payment of 
indemnity in said matter by reason of proceedings had prior to the military 
occupation is a question which may properly be referred to the courts of Cuba. 

Str: I have the honor to acknowledge the receipt of instruction to 
report on the aboye-entitled matters, and in response thereto 1 have 
the further honor to submit the following: 

The facts out of which the controversy arises, as claimed by the 
complainants, are as follows: 

In the year 1728 Don Sebastian Calvo de la Puerta bought at publi 
auction, from the Spanish Crown, the office of ‘* Alguacil mayor,” 
high sheriff, of the city of Habana. The office was declared to be pie 
petual and capable of passing by inheritance in the direct male line of 
descent and of being alienated by purchase and sale under certain 
conditions. 

Upon the death of the purchaser aforesaid, the office and its emolu- 
ments passed by descent to his grandson, Don Francisco Calvo de lu 
Puerta, whose title received royal confirmation by letters patent, dated 
May 22, 1783. 

Eventually, the male issue of the incumbent of the office having 
become extinct, the oflice passed, by the permission of the Spanish 
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Crown, to the Count O'Reilly, who was the husband of the daughter 
of the then recently deceased high sheriff. 

From the Count O'Reilly the office descended to his heirs and suc- 
cessors, with the approval in each case of the Spanish Crawn, to the 
present Countess O'Reilly y Buena Vista, on whose behalf this pro- 
ceeding is instituted. 

The duties of the high sheriff of Habana were originally divisible 
into two general classes—national and municipal. In the performance 
of the duties classified as ‘‘national” the high sheriff of Habana 
resembled the United Stutes marshal of a Territory of the United 
States. He was an executive officer of the courts, and writs of al! 
classes were served by him or his deputies. For such services he wa 
entitled to fees fixed by law. 

His municipal duties resulted from the fact that he was, ex officio, « 
member of the “* ayuntamiento ” or city council of Habana and charg: 
with the duty of inspecting the meat supplied to the city and gi 
supervision of the slaughterhouse where the cattle were require 
be killed, and had charge of the transportation of the carcasses fi 
the slaughterhouse to the dealers, also the disposal of the refuse, 
was required to inspect the weights. 

For the performance of these duties he was authorized to ex 
fee of 5 “reales fuertes” for each head of large cattle killed in 
slaughterhouse of Habana and cartage for hauling the meat. 
the fee for the cattle killed at the slaughterhouse varied in accorc. 
with the times, but was fixed by law. The last rate fixed was 624 
cents per head. 

The complainants allege that their privileges connected with the 
slaughter of cattle were worth to them ‘tin the neighborhood of $100, 
net, per day” at the time they were deprived thereof. 

At this point in the review it is proper to explain the interest 
asserted by Dr. Don Gustavo Gallet Duplessis. 

By appropriate provisions the Spanish law permitted the seizure 
and sale by judicial procedure, to enforee the payment of private 
indebtedness, of a one-half interest in the emoluments of the privi- 
leges appertaining to the slaughterhouse industry possessed by the 
high sheriff of Habana. Pursuant to said law, Dr. Don Gustavo Gal- 
let Duplessis purchased. at judicial sale, a one-half interest in said 
emoluments on September 19, 1895, and entered upon the enjoyment 
thereof. 

Upon the American occupation of Habana being established, the 
military authorities of the United States refused to allow the Countess 
of Buena Vista and Dr. Don Gustavo Gallett Duplessis to exercise the 
authority or enjoy the emoluments appertaining to the office of high 
sheriff of Habana. 
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Thereupon the interested parties had recourse to General Ludlow, 
as military governor of the city of Habana, for recognition of their 
asserted rights, and reinstatement therein. This being denied, they 
appealed to Major-General Brooke, then military governor of Cuba, 
for the relief desired. Major-General Brooke refused to recognize 
their claim or to order reinstatement, and thereupon appeal is made to 
the Secretary of War. 

The relief demanded by the Countess of Buena Vista, as set forth in 
the prayer of her petition, is as follows: 

Your petitioner being thus deprived * * * humbly prays, the premises being 
considered, that the aforesaid orders be revoked, your petitioner be reinstated in all 
his property, rights, and privileges, of which said orders deprived him, and that the 
military governor of Habana be directed to account to and pay over to your 
petitioner all the moneys of which he has been deprived as aforesaid from the date 
of such deprivation until he shall be actually repossessed of his property and priv- 
ileges, or duly indemnified therefor, and that he have such other and further relief 
as may seem proper. (Doc. 5, p. 6; printed brief.) 

(Nore.—In this proceeding the Countess of Buena Vista is represented by her 
husband, J. Y. Camara. Hence the use of the pronoun “he.’') 


The demand made by Dr, Don Gustavo Gallet Duplessis, as stated 
by his counsel, is— 

1. The repeal or nullification of the orders of the military governor of Habana of 
May 20, 1899, and of the military governor of Cuba of August 10, 1899, to which this 
communication refers, and the restoration of all things in connection with the hered- 
itary rights of the O'Reilly family of Habana, and the office of high sheriff of that 
city, to the status quo existing on the 11th of April, 1899, when, through the 
proclamation of the treaty of peace with Spain, the abandonment by Spain of all 
claims of sovereignty over and title to Cuba became an accomplished fact, and the 
Cuban people became free and independent. w 

2. The payment by the Government of the United States of all moneys of which 
Dr. Don Gustavo Gallet Duplessis has been deprived, at the rate of sixty-two dollara 
and’a half per day from the Ist of June, 1899, in which the order of the military 
governor of Habana of May 20, 1899, went into effect, until the day of the repudia- 
tion and repeal of that order and of the order of the military governor of Cuba of 
August 10, 1899. (See pp. 21, 22, printed brief of Dr. J. I. Rodriguez, counsel for 
Doctor Duplessis. ) 

The complainants contend (1) that said office is property; (2) that 
said property belonged to them on April 11, 1899, when the ratifications 
of the treaty were mutually exchanged; (3) that since that date they 
have been deprived of said property by the action of the military 
government of Cuba; (4) that such deprivation contravenes the pro- 
visions of article 8 of the treaty of peace with Spain, and international 
law. 

The learned and distinguished counsel who represent the complain- 
ants present elaborate arguments, which are entitled to careful examina- 
tion and serious consideration, not only because of the arguments 
themselves, but of the high professional standing of the authors. 

There are also on file herein a number of reports or opinions on ques- 
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din this controversy submitted by Spanish, Cuban, and 
wyers, in opposition to the claims of the complainants, 
with those on behalf of the complainants, these arguments 

a wealth of knowledge and extended research. 

The attention and consideration of the Secretary is thus specially 
directed to the argument of the complainants, instead of submitting a 
synopsis thereof, as being better calculated to protect their interests, 
as I feel compelled to report that their argument rests on premises 
assumed to be correct, but which appear to me as being impossible of 
demonstration. They are as follows: 

1. That complainants were possessed of the rights now asserted and 
entitled to exercise them on April 11, 1899. 

2. That said office itself was and is property, and now belongs to 








If, from the laws of war and nations, or the purpose for which the 
military invasion of Cuba was undertaken by the United States, it 
results that the authority of complainants to administer said office ceased 
upon the establishment of military occupation of Habana, or the office 
itself became functus officio, it follows that the abrogation of rights 
now complained of was accomplished by the success of the inyasion 
and not the action of the military government, which action must be 
held to be simply declaratory of an existing condition and not as creat- 
ing said condition. 

While it is denied herein that the tenure of office of the Spanish 
officials heretofore exercising authority in Cuba is property, the 
proposition is advanced that if it were “property” it was property 
which, being in the track of war, was destroyed thereby, and, being 
destroyed, is not within the protection of article 8 of the treaty. If 
relief is to be afforded the complainants under the treaty, such relief 
arises from article 7 and not article 5. 

With this general statement of the purview of this report, exami- 
nation is made of the several questions embraced therein. 

Were the complainants possessed of the rights now asserted, and 
entitled to exercise them, when the ratifications of the treaty were 
exchanged on April 11, 18997 

Tt appears herein that the Spanish Government had adopted a policy 
for the abolishment of this and similar offices. But the Spanish Goy- 
ernment recognized the right of the incumbents to secure indemnity 
for the deprivation of the incumbency and its emoluments. As to the 
office of high sheriff of Habana, proceedings were pending to ascer- 
tain the amount of such indemnity at the time the American invasion 
of Cuba occurred, and pending the ascertainment and payment of the 
indemnity the incumbents were permitted to enjoy the emoluments. 
Therefore the question will be considered as though the office were 

of the fixed and firm governmental institutions of Spanish sov- 
yin Cuba, 
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The complainants insist that they were deprived of their office by 
the action of General Ludlow, military governor of Habana, in issu. 
ing the order dated May 20, 1899, and the action of Major-General 
Brooke in sustaining said order. 

It seems plain, to the writer, that the complainants have overlooked 
the real instrument of their undoing. Their individual or 7 
right to exercise the authority pertaining to the office of high sherit 
of Habana and to enjoy the emoluments of said office was placed in 
jeopardy by the war between Spain and the United States and abro- 
gated when the city of Habana became subject to military oceupation 
by the forces of the United States. 

The general rule deducible from the laws of war is that the authority 
of the local, civil, and judicial administration is suspended, as of course, 
so soon as military occupation takes place, although in actual practice 

.it is not usual for the invader to take entire administration into his 
own hands; but the omission is an act of grace on the part of the 
invader, 

Lieber’s Instructions for the Government of Armies of the United 
States in the Field, section 1, paragraph 6, lays down the rule as 
follows: 

All civil and penal Jaw shall continue to take its usual course in the enemies’ places 
and territories under martial law (military government), unless interrupted or 
stopped by order of the occupying military power; /ut all the functions of the hostile 
government—tlegislative, executive, or administrative—whether of a general, provincial, or 
local character, cease under martial law (military government), or continue anly with the 
sanction or, if deemed necessary, the participation of the occupier or invader. 

1 understand this instruction to mean that it requires an affirmative 
act of the invader to abrogate the civil or penal /aws, but the author- 
ity of legislation, execution, and administration of all laws passes to 
the military occupantas a result of the occupation and without further 
affirmative act or declaration. Should he thereafter desire to confer 
the right to exercise any or all of said powers upon the persons previ- 
ously exercising them, or other persons, an affirmative act is necessary. 

If this is the correct view, it follows that upon the military occu- 
pation of Habana by the forces of the United States being established, 
the authority theretofore possessed by these claimants by virtue of 
said office passed, ipso facto, to the military occupier and will remain 
there so long as the occupation continues, to be exercised or not, as the 
occupier shall determine. 

I take this to be the rule even when it is conceded that the office 
does not become functus officio as a result of military occupation. 

Isee no reason why an exception should be made to this general 
rule in the instance under consideration. The fact that the term of 
office was perpetual does not give exemption, for the principle is the 
same as is involyed where the term is for life, a series of years, during 
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good behavior, or at the royal pleasure. If the former incumbents of 
this office may rightfully demand restitution and indemnity, why may 
not any other Spanish officer demand similar treatment at the hands of 
the military government? 

‘The next question is, Did the establishment of military occupation 
in Habana render the office known as high sheriff of Habana functus 
upicio? 

Tf the high sheriff of Habana was an officer of the Crown of Spain, 
similar in character to that of the Spanish Governor-General of Cuba 
‘or the Spanish governor of the province of Habana, it would seem 
unnecessary to produce argument to show that, upon the military oceu- 
pation of Habana being established, the office and appurtenant rights, 

privileges, and authority passed away with the sovereignty upon 
which the office depended and of which it was an instrument, agent, 
or vassal. If the officers of the previous sovereignty remain in office 
and continue to exercise the powers derived from the previous sover- 
eignty, wherein has the previous sovereignty been displaced? 

The invasion of Cuba by the military forces of the United States 
was undertaken and the military occupation of Habana established 
for the purpose of compelling the Spanish Government to comply 
with the demand of the United States— 

That the Government of Spain at once relinquish its authority and government 
in the island of Cuba. * * * (Joint resolution of Congress, April 20, 1898. See 
30 U.S. Stats., p. 738.) 

To what end and purpose were the military operations in Cuba if, 
at the end of a successful invasion, the instruments of the Goyern- 
ment of Spain possess a vested right to continuance in place and 
power! 

Even if not justified by the laws of ordinary war, the military gov- 
ernment established by the United States in Cuba is fully justified in 
considering as ended all authority of all agencies of the Government 
of Spain in Cuba, for that is what the military forces of the United 
States were ordered to do by the sovereignty they serve. (See joint 
resolution of Congress, 30 U, 5. Stats., 738, 739.) 

The purpose of the invasion being to render all branches of the Gov- 
ernment of Spain in Cuba fiunctus officio, the success of said invasion 
must of necessity be held to accomplish said purpose. 

Do the laws of nations and of war prohibit the abrogation of said 
office and its appurtenant rights and privileges? 

The harsh rule still prevails that ‘* the will of the conqueror is the 
law of the conquered.” The application of this rule in modern usage 
has robbed it of its terrors. Butit is the rigor of the application, not 
the rule, which has been mollified. The belligerent seeing fit to enforce 

rule, has the right to doso. The United States in maintaining 


mi tary oceupation in Cuba and the resulting military government 
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has applied this rule in its mildest form. Such municipal laws (being 
the laws regulating the relations sustained by the inhabitants to each 
other) as were compatible with the existing conditions haye been 
retained, as were also, temporarily, such instruments for their admin- 
istration as the military authorities deemed expedient, The political 
laws (being the laws regulating the relations theretofore sustained by 
the inhabitants to the prior sovereign) were held to he abrogated, as 
was also the authority of those who previously administered said laws. 
Tn a letter to the Secretary of War, dated July 10, 1899, the Attorney- 
General says: 

By well-settled public law, upon the cession of territory by one nation to another, 
either following a conquest or otherwise, * * * those laws which are political in 
their nature and pertain to the prerogatives of the former severing immediately 
cease upon the transfer of sovereignty. 

By parity of reasoning it would seem to follow that officials whose 
authority was derived from said laws and whose duties consisted in 
administering said laws would cease to possess their former powers 
when said laws passed away. The ground on which they stood is cut 
from beneath them. 

‘The question thus raised herein is, Was the office of high sheriff of 
Habana political in character, and did it pertain to the prerogatives 
of the Spanish Crown? 

In a general sense all administrative offices are political. This fact 
is the basis of the section above quoted from Lieber’s Instructions. 
An examination of the origin and tenure of the office under considera- 
tion and the powers exercised in the administration thereof will, it is 
believed, show that said office was especially and peculiarly political. 

The office was created and the right to administer its functions dis- 
posed of by an exercise of one of the prerogatives of the Spanish 
Crown. In Law 1, Title 20, Book 8 of the Recopilacién de Indias, 
which contains the Real Cédulas from 1522 to 1645, it is stated: 


As one of the greatest and best known prerogatives of our royal preeminence and 
dominion is the creation and provision of public offices, so necessary for the good 
administration of justice, and without which the Republic can not live, and so 
important for the government of our States and the dispatch of the many and yaried 
matters which arise, and said offices being of two kinds, some with jurisdiction and 
others with some participation therein, which do not have it directly, and as the 
general and public necessities require the sale of the second kind for the enrichment 
of our royal treasury, those of the first class being reserved; and because at the 
time of the Catholic kings, our predecessors, some offices were created whieh were 
given and granted as a grace to worthy subjects of our Royal Crown and eould after- 
wards be sold or disposed of as they became vacant, and could be renounced, it is 
our will, and we order, that the following offices shall be salable and renounceable, 
this order to be observed in the same manner as our previous general and special 
decisions: Alguaciles mayores of audiencias, escribanow de samara of the audiencia, ete., 
“there being included in the statement all kinds of eseribanos, the alguaciles mayores, 
and regidores of cities, procuradores and tasador and repurtidor of canses.”” 
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The office being created was conferred upon the indiyid =» 
purchased the authority to administer it, but the Crown always x. 
the title and the power to contro] the disposition thereof. 14 
chaser received a beneficial interest, which was at all times s 
many limitations and might lapse or become forfeit in many v 
which event his interest reverted to the Crown. 

In the royal cédula of October 15, 1787, it is stated: 

Taking into consideration that, although the incumbents of offices w! 
sold and renounced have the indirect ownership, with the limitatio 
law, they are not authorized to dispose of the same at will as an 
patrimony, because my Crown always preserves the direct own 
directo), with a possible right of reversion thereto for different ec 
arise, * * * I have decided to forbid, as a general rule, any impo 
ties or other charges on salable and renounceable offices of my Ki 
Indies. * * * And finally I declare that there can not be attached 1 
third of the emoluments and fees of said offices for the debts of thei 

(Nore.—‘‘ Dominio directo: Authority or privilege of disposal 
retains in a thing or estate which he has given in emphyteusis."’— 
Spanish Academy.) 

As has already been stated, the high sheriff of U) 
ized to serve court writs. In so doing he acted as 
of the Crown. Since the sovereignty, whose repress 
such matters, no longer exercises judicial authority in 
of the high sheriff relating thereto have been cut 

The same is true of the powers exercised in & 
slaughterhouse industry. They are powers included in what is known 
as the police power of the State. As to Cuba under Spanish dominion, 
the *‘State ” was the Crown of Spain, or Imperial Government of the 
Spanish Peninsula. The undetinable, indeterminate authority called 
“the police power of the State” is one of the highest and most des- 
potic powers of sovereignty. So important and unlimited is this power 
that sovercignty can not divest itself thereof. Strictly speaking, it 
can not delegate it. The sovereign may, however, designate officials 
who may exercise it for him, but in such exercise said officials act for 
and on behalf of the sovereign and by virtue of the power vested in 
the sovereign. They do not share in the right or prerogative. They 
are the instruments by which the prerogative is exercised. If by any 
means the sovereign is divested of the prerogative, the instrument is 
thereby rendered ineffective. The Crown of Spain may no longer 
exercise prerogative rights in Cuba, and its instrument, the high sheriff 
of Habana, has no greater rights than are possessed by his principal. 

If the foregoing views are correct, it follows that the office of high 
sheriff of Habana was political in character and became functus officio 
upon the establishment of military occupation in Habana. 

If said office were to he reestablished, it must be or become an 
instrument or agency of the sovereignty now being exercised by the 
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military government. It can only become such instrument by an 
act of grace on the part of the military oceupier conducting said 
Government. 

The complainants herein do not ask for an act of grace. Their 
demand is one of right, To comply with such demand involves the 
admission by the military government of Cuba that the sovereignty 
of the island is still lodged in the Crown of Spain and the instruments 
of Spanish Government are now entitled to exercise authority in Cuba. 

The military government existing in Cuba depends for its justifica- 
tion upon the proposition that the sovereignty of the island is vested 
in the people of Cuba. This proposition was declared by the Congress 
of the United States, speaking for the sovereignty of this nation; it 
was sustained by the force of American arms and confirmed by the 
treaty of Paris. 

Pursuant thereto, the military government in Cuba has reorganized 
the municipal government of Habana, and based it upon the soyer- 
eignty possessed by the people, and installed municipal officials whose 
title to office is derived from that sovereignty and conferred by an 
exercise of the right of franchise expressed by popular vote. 

To comply with the demand now made by complainants and to per- 
mit the high sheriff of Habana, or the incumbent of said office, to 
again assume a seat in the city council and exercise the powers and 
authority of a member thereof, would be to recognize a dual soyer- 
eignty in Cuba, two sovereignties in one jurisdiction, 

Theoretically, at least, the city council of Habana would then consist 
of members elected by the people and other members whose title to 
office originated with and was derived from the Crown of Spain, by 
virtue of a sovereignty vested therein. Such member would repre- 
sent the Crown of Spain and act by virtue of the sovereign powers 
thereof. Since the Crown of Spain had declared the office perpetual 
and to pass by inheritance and sale, such office could not be dispensed 
with except by ransom, and the right of the inhabitants to govern 
themselves could be bartered and sold by an individual. It seems 
hardly possible that the United States will require the people of Cuba, 
domiciled in Habana or elsewhere, to ransom the right of self- 
government from Spanish officeholders after voluntarily undertaking 
to wrest that right from Spanish sovereignty by force of arms. 

The same incongruity will be noticed in connection with that por- 
tion of the demand relating to the courts of Cuba and the claim of 
authority to serve court writs. 

The courts of Cuba as now constituted do not represent Spanish 
sovereignty. They represent the sovereignty exercised by the military 
government. Whether that sovereignty is the sovereignty of the 
United States or the sovereignty vested in the people of Cuba is not 
involved herein. It is suflicient that it is not the sovereignty from - 
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which the high sheriff of Habana derived his authority, nor the sover- 
eignty whose prerogatives said officer was authorized to exercise. It 
is true that for a time, probably in many instances continuing to the 
present, the offices created and the officers installed in Cuba by the 
‘Crown of Spain were permitted to continue their functions by the mil1- 
tary government. But in so doing the military government consulted 
its own convenience and necessity. Such act was an act of grace and 
did not result from any right possessed by the Spanish officer. It is 
apparent from the record herein that the military government of Cuba 
has refused such act of grace in the instance of the high sheriff of 
Habana. 

Are the rights asserted by the claimants rights of property and 
protected by the provisions of the treaty of peace? 

The claimants strenuously insist that the rights asserted by them 
and possessed by them while Spanish sovereignty prevailed in Cuba 
are property rights, and as such are protected by the treaty of Paris 
(1898). 

In so doing, it seems to the writer, the complainants fail to observe 
the distinction between the ‘neuwmbency and the office itself. They con- 
fuse the fees with the authority to perform the services for which the 
fees are exacted. An officer has a property right in and to the fees 
arising from services performed pursuant to his right of incumbency, 

_ but not to the office itself. 

That a public office is the property of him to whom the execution of its duties is 
intrusted is repugnant to the institutions of our country, and is at issne with that 
universal understanding of the community which is the result of those institutions. 
Public officers are, in this country, but the agents of the body politic, constituted to 
discharge services for the benefit of the people nnder laws which the people have 
prescribed. So far from holding a proprietary interest in their offices they are but 
naked agents withont an interest. As public agents they are intrusted with the 
exercise of a portion of the sovereignty of the people—the jus publicum—which is not 
the subject of grant, and can be neither alienated nor annihilated, and it would be 
a repugnant absurdity, as incomprehensible as it would be revolting, that they ean 
have a private property in that sovereignty. (State v. Dews, R. M. Chart. (Ga.), 
397,400 

Careful examination convinces me that this principle may properly 
be applied to the office of high sheriff of Habana, under Spanish soy- 
ereignty. As stated in the royal order of October 15, 1787, the title 
and power of disposal of said office was retained by the Crown. The 

received only the right of administration. The right of 
administration consisted of an agreement on the part of the Crown of 
Spain that complainants should be and continue the instrument of the 
Crown for the exercise of certain prerogatives in Cuba. While the 
e was declared to be perpetual, the *ncumbency was subject to the 


ul will, and might at any time be terminated at the royal pleasure, 
P ct only to the condition that if the Crown exercised said right 
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the incumbent should be indemnified for the loss of his ineumbeney. 
Such termination of incumbency was not an exercise of the right 
of eminent domain. It was an exercise of the right of sovereignty 
to choose the instruments for the discharge of public duties devolving 
upon it, Sovereignty can not evade these duties, and therefore can 
not divest itself of the powers nor the right to exercise the powers 
required for their performance, For instance, an individual can not 
secure a vested or property right to control the operation of martial 
law; neither can he secure a vested right to exercise the police power 
of the State; nor the judicial discretion. (Butehers’ Union ». Crescent 
City, etc., Co., 111 U. S., 746, 751.) 

I do not think the Spanish Government contemplated or undertook 
to convey a property right in and to said office when it sold the priv- 
ilege of administering it. 

There is an evident and essential difference between power and prop- 
erty; between the authority of an officer and the property of an 
individual, A grant of property passes from the grantor his entire 
power over it. A grant of power implies that it still resides in the 
grantor, and excludes all interference with his right to exercise it. 

I think the true theory is that the rights of the complainants were 
inchoate rights of contract, not vested rights of property. The orig- 
inal incumbent of the office secured a contract from the Crown of 
Spain, paying therefor a valuable consideration, whereby the Crown 
of Spain agreed to permit him, his heirs, and his assigns, to administer 
said office within a prescribed jurisdiction. As a result of action 
taken by another and independent sovereignty, which Spain resisted to 
the extent of war, the Crown of Spain was thereafter unable to carry 
out the obligations of said contract binding upon it. 

This contract, in all its parts, was subject to the superior right of 
the public to terminate it at any time the public necessity required 
such action. The purchaser entered into the contract with implied 
knowledge of this superior right, and any loss or burden occasioned 
him by its enforcement ‘results from the application of those prin- 
ciples by which the public good is to be consulted and promoted,” and 
is damnum absque injuria. (Spring v. Russell, 7 Greenl,, 273; Charles 
River Bridge ». Warren Bridge, 7 Pick., 459, 472; Lansing +. Smith, 
4 Wend., 9; Callender v7 Marsh, 1 Pick., 410; Coates 7 Mayor of 
New York, 7 Cow., 585; People v. Livingstone, 6 Wend., 526.) 

This right of the public being part and parcel of the contract, its 
enforcement does not constitute a violation of the contract. 

The administration of this office consisted in exercising certain pre- 
rogatives of sovereignty. The contract herein did not attempt to 
divest the sovereignty of said prerogatives and vest them in the incum- 
bent of said office. Had such attempt been made it would not have 
been binding upon the sovereignty agreeing thereto. At any time the 
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public welfare required it, the sovereignty could have repossessed 
itself of the right to exercise such prerogatives. (Boyd v. Alabama, 
§4 U. S., 645; The Beer Company ». Massachusetts, 97 U. S., 25, 28; 
Fertilizing Company v. Hyde Park, 97 U.S. , 659; Stone », Mississippi, 
101 U. S., 814; Butchers’ Union w. Crescent City, etc., Co., 111 U.5., 
746.) 

In Stone v, Mississippi (101 U. S., 814) the court say (p. 817): 


All agree that the legislature can not bargain away the police power of a State. 
And further say (p. 819): 


No legislature can bargain away the public health or the public morals, The peo- 
ple themselves can not do it, much less theirservants. Thesupervision of both these 
subjects of governmental power is continuing in its nature, and they are to be dealt 
with as the special exigencies of the moment may require. Government is organized 
with a view to their preservation and can not divest itself of the power to provide 
for them. For this purpose the largest legislative discretion is allowed, and the 
discretion can not be parted with any more than the power itself. 

That this rule prevailed in Spain is shown by the royal order of 
November 11, 1816, which declares the right of the crown to repossess 
itself of these purchased offices, notwithstanding the clause in the cer- 
tificate of appointment, or patent of office, guaranteeing immunity 
from such exercise of authority. 

The royal order of November 13, 1817, declares: 

Anrice 1, All the offices belonging to the Crown which have been disposed of are 
revertible to the Crown, and may be repurchased, although they have been sold 
with the proviso that they were to be perpetual and that they might not be repur- 
chased, and notwithstanding any provision that may seem to prohibit it, 

In these two royal orders no reference is made to indemnity, The 
only provision to the advantage of the incumbent is one giving him a 
preference in the repurchase. 

The word ‘‘repurchase,” as used in said orders, is shown by the 
context to mean a repurchase by individuals, not a repurchase by the 
Crown, as a condition precedent to repossession. The purpose of the 
orders is to rese// the offices, and the orders provide that the sums 
realized from said repurcheses shall be turned over to the department 
of public credit and devoted to reestablishing said credit. 

The royal order of January 21, 1819, declares: 

Arriete 1, All the offices of my Crown, which have been disposed of for a price, 
may be incorporated even though they have been sold with the clause of perpetuity 
or of any other that prohibits it. 

Tt was the practice of the Spanish Crown to assert its right of owner- 
ship over these offices, from time to time, by divesting them of certain 
powers and functions, and finally the Cortes decreed and the Crown 
approved that the Government should abolish said offices, ‘thus 
Teleasing the people from this burden.” (Law of July 14, 1842.) 

At all times, when a transfer of said offices was to be accomplished, 
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either by purchase or inheritance, it was necessary to secure the 
assent of the Crown thereto. These powers are incompatible with 
the idea of a property right in the incumbent. 

Much less is such contract binding upon a new somecshanie setae 
lished in the territorial jurisdiction by operation of war. Let us sup- 
pose that the office involved was the judge of a court, instead of the 
marshal. Would it seem possible that a sovereignty established by 
conquest was bound to submit its sovereign judicial powers to the dis- 
cretion of a person who had purchased the right to exercise such dis- 
cretion from the expelled sovereign? Or to recognize a right to sell 
and dispose of said judicial powers based on a contract or any obliga- 
tion created by said prior sovereign? 

If authority for a negative answer is required, it may be found in 
Bank of Columbia v. Oakley, 4 Wheat,, 244-245; Hawkins v. Barney, - 
5 Pet., 466-467; Fletcher ». Peck, 6 Cranch., 143. 

Sovereignty of ceded territory is not burdened with the personal 
contracts entered into by the State from which the territory is severed. 
(Hall on International Law, 4th ed., sec. 27.)" 

But suppose we concede that the complainants did have such an 
interest in this office as constituted property. It must then be con- 
sidered that it was property situated in the track of war, and being 
destroyed by war the owner must endure the consequences. He is not 
entitled to indemnity from the invader nor the military occupier. 

If the true theory is that the rights of the complainants terminated 
when the military occupation was established, it folléws that since the 
military occupation of Habana occurred on January 1, 1899, the com- 
plainants were not possessed thereof when the treaty became effective 
as to private rights, upon the mutual exchange of ratifications April 
11, 1899. 

So far as it affects individual rights a treaty is not concluded until 
exchange of ratifications. (United States v Arredonda, 6 Pet., 691; 
United States v. Sibbald, 10 Pet., 313.) 

Therefore the rights of the complainants are not protected by the 
provisions of article 8 of the treaty, for they had passed away before 
the treaty became effective as to them. The complainants stand in the 
same situation as the owners of property injured or destroyed in the 
bombardment of Santiago or the invasion of Porto Rico. 

Article 8 of the treaty was not intended as a guaranty of indemnity. 
It provided for protection of existing rights, not the restoration of 
destroyed ones. As to property and rights destroyed by the war, 
provision was made for compensation as set forth in article 7 of the 
treaty, as follows: 


Arricte VII, The United States and Spain mutually relinquish all claims for 
indemnity, nations! and individual, of Pate kind, of either Government, or of its 





“See ante, page 178 et seq. 
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citizens or subjects, against the other Government, that may have arisen since the 
begining of the late insurrection in Cuba and prior to the exchange of ratifications 
of the present treaty, including all claims for indemnity for the cost of the war. 

The United States will adjudicate and settle the claims of its citizens Hen Spain 
relinquished in this article. 

It is to article 7 and not to article 8 the complainants must look for 
relief. 

There remains for consideration the claim of indebtedness. 

As already stated, an owner is not entitled to compensation for dam- 
ages or loss to property taken or destroyed during war. 

The basis of the claim of indebtedness herein is that the rights and 
privileges of the complainants were abrogated by the Spanish Govern- 
ment before the war; that said abrogation created an indebtedness in 
favor of these complainants and against the Spanish Government, and 
that the obligation to pay said debt passed to the succeeding sover- 
eignty in Cuba. 

When a sovereign displaces one of the instruments for the exercise 
of prerogatives the question of indemnity is to be determined by the 
discretion of the sovereign. It addresses itself to the conscience of 
the sovereign. The right is grounded in equity until acknowledged 
or declared existing by the sovereign. 

The opposition to the policy of disposing of the incumbency of 
offices by sale, and the agitation against it in Spain and the Spanish 
colonies are of long duration. Naturally the incumbents desired to 
preserve their privileges or to receive indemnity. As already noted, 
the royal orders of 1812 and 18138 did not proyide for such indemnity. 
This would excite the enmity of the incumbents and decrease the 
amount to be realized by the Government from the new sales. 

The royal order of June 12, 1822, recognized the right of indemnity, 
and on May 10, 1837, the Cortes passed the following resolution: 

The following persons are recognized as creditors of the State, viz, all owners of 
public offices which have been disposed of by the Crown for a consideration and 
which have been abolished as being incompatible with the Constitution and the law. 

If Spanish sovereignty had continued to exercise dominion in Cuba, 
the situation would he as follows: 

The office of high sheriff of Habana would be ‘abolished as being 
incompatible with the Constitution and the law,” but the complain- 
ants would be permitted to enjoy the emoluments until they were paid 
an amount due them as ‘‘creditors of the State.” This was a debt, 
a personal obligation of the Government of Spain, arising on action 
taken by said Government in abolishing said office, originating in 
equity and acknowledged by the Cortes with the approval of the 
Crown. 

This presents the following question: Did the obligation to pay this 
personal indebtedness of the Spanish Government pass to the United 
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States upon assuming sovereignty in Cuba in irons for the inhabitapts 
of the island? 

~ The answer to this question is found in the fact that in the negotia- 
tions at Paris in 1898 the United States refused to assume the financial 
obligations binding upon Spanish sovereignty in Cuba. 

Were the fact otherwise and the liability of the United States admit- 
ted, payment could not be made by this Department. There are no 
funds of the United States at the disposal of the War Department for 
the payment of claims of this character against the United States. 
The Congress must furnish relief in such cases, The complainants 
would he obliged to look to Congress for relief if the treaty specifically 
required the United States to pay such indemnity or if the obligation 
unquestionably passed to the United States by operation of interna- 
tional law. 

The position taken by the United States in regard to the transfer of 
liability for indebtedness of the Spanish Government incurred in Cuba 
is, that questions relating thereto are to be referred to and determined 
by the future permanent government of the island when that govern- 
ment assumes the exercise of independent sovereignty. 

The high sheriff of Habana was a ** double office;” i. e., it was 
national and municipal. The law for the reorganization of the muni- 
cipal councils of Cuba (July 27, 1859) contained the following: 

Artic.e 98. Municipalities having purchasable and assignable offices yielding 
emoluments or fees of any kind whatever shall at once proceed to collect all the 
information necessary to enable the proper authorities to fix, according to the rules 
made and provided for the appraisement of double offices, their sale at public auction, 
and the payment to the royal treasury of the taxes which may be due, what amount 
shall have to be paid by each; and they shall recommend the manner and form of 
raising the funds which may be necessary for that purpose, with the understanding 
that the aforesaid fees and emoluments shall then become municipal property, anb- 
ject to the provisions made for their preservation or increase. 

The complainant, Dr. Don Gustavo Gallet Duplessis, insists that by 
reason of the foregoing and other provisions of the Spanish law, and 
the proceedings heretofore bad in the matter of abolishing said office 
and fixing the amount of indemnity, the city of Habana is indebted to 
him in the amount of one-half of the value of the emoluments of the 
municipal office, cx oficio appertaining to the high sheriff of Habana. 

If I understand this claim, it is based upon the theory that, while 
Spanish sovereignty prevailed in Cuba, the indebtedness then existing 
against the Spanish State was duly and lawfully transferred to and 
became binding upon the municipality of Habana; that by reason 
thereof the city of Habana was indebted to him at the time the mil- 
itary occupation took place, which indebtedness he now seeks to 
collect. 

The attention of the Secretary is directed to the fact that the muni- 
cipality of Habana is a municipal corporation which may be sued in 
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the courts of Cuba, provided the inhibition contained in order of the 
military government dated Habana, March 21, 1899, is removed. 

It would seem better to test the merits of this claim of indebtedness 
in a court of competent jurisdiction instead of having it passed upon 
by the military authorities. 





The Secretary of War determined this application, pursuant to the 
foregoing report, as follows: 


In the matter of the application of the countess of Buena Vista for revocation of certain 
orders of the military governer of Cuba. 

T can not assent to the proposition that the right to perform any part of the duties, 
or receive any part of the compensation attached to the office of sheriff of Habana 
under Spanish sovereignty, constituted a perpetual franchise which could survive 
that sovereignty. The fact that the Spanisn Crown permitted an office to be inherited 
or purchased does not make it any less an office the continuance of which is depend- 
ent upon the sovereignty which created it. 

The services which the petitioner claims the right to render and exact compensa-_ 
tion for are in substance an exercise of the police power of the state. The right to 
exercise that power under Spanish appointment or authority necessarily terminated 
when Spanish sovereignty in Cuba ended. It therenpon became the duty of the 
military governor to make a new provision under which this part of the power of 
the new sovereignty, which took the place of the sovereignty of Spain, should be 
exercised and the necessary service rendered to the public. The petitioner has been 
deprived of no property whatever. The office, right, or privilege which ‘she had 
acquired by inheritance was in its nature terminable with the termination of the — 
sovereignty on which it depended. 

The question whether by reason of anything done before that time the right to 
compensation from the municipality of Habana has arisen is a question to be deter- 
mined by the courts of Cuba. 

The application for the revocation of the order heretofore made herein by the 
military governor of Cuba is denied, 

Euinv Root, 
Secretary of War. 
Decemner 24, 1900. 


In the mutter of the application of Dr. Don Gustave Gallet Duplessis for revovation of 
certain orders af the military governor af Cuba. 


This application is covered hy the decision upon the petition of the Countess 
O'Reilly and Buena Vista fur tie revocation of the same orders, and the application 
must be denied. 


DeceMBER 24, 1900. 
18685—02——14 


Exiuvu Root, Secretary of War. 
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THE RIGHT OF THE GOVERNMENT OF THE PHILIPPINE ISLANDS, 
INSTITUTED BY THE PRESIDENT OF THE UNITED STATES, TO 
REGULATE COMMERCIAL INTERCOURSE WITH THE ARCHIPEL- 
AGO; AND, AS AN INCIDENT TO SUCH REGULATION, TO IMPOSE 
IMPORT AND EXPORT DUTIES. 


[Submitted November 18, 1901. Case No. 1244, Division of Insular Affairs, War Department, Printed 
as War Department publication by order of Ube Secretary of War.) 


SYNOPSIS. 


1. The right of the Government of the Philippine Islands, instituted by the Presi- 
dent of the United States, to regulate commercial intercourse with that archipelago, 
is justified as an exercise of the war powers of the nation in territory affected by an 
insurrection. 

2. The right to exercise the war powers of the nation does not turn upon the ques- 
tion as to whether or not the territory is foreign, but whether or not the territory is 
hostile. 

3. The President is anthorized to determine the question as to whether or not 
existing conditions render territory hostile, and his determination thereof is binding 
upon the courts. 

4. The eustome duties levied on imports and exports at the ports of said archipel- 
ago are to be considered and justified as— 

(a) Conditions imposed upon the privilege of trading with hostile territory. 
(Hamilton v. Dillin, 21 Wall., 73.) 

(b) Regulations of trade with hostile territory. (Tbid.) 

(c) Military contributions in territory wherein the United States is conducting 
military operations againstan armed insurrection. 

(d) Revenue measures adopted by the Government of terrritory subject to military 
occupation. 

5. The war powers of a nation are not subject to the limitations and control of its 
domestic laws and Constitution. 

6. The discretion of the President in the exercise in hostile territory of the war 
powers of the United States for the enforcement of measures intended to suppress an 
armed insurrection against the authority of the United States, is not subject to the 
control of the judicial branch of this Government. 

7. The legislative branch of the Government of the United States may participate 
in the exercise of said war powers. 

8. By the legislation known as the ‘Spooner amendment” Congress confirmed 
the authority of the Philippine government to adopt and enforce appropriate meas- 
ures for the administration of the affairs of civil government in territory subject to 
its jurisdiction. 

9. The ‘Insular cases"? (182 U. S.) determine that in legislating for Porto Rico 
under the conditions of peace Congress is not bound by the limitations imposed 
by the Constitution on legislation forthe States of the Union. A like liberty respect- 
ing insular matters is possessed by the governing authority in the Philippines which 
Congress has recognized as possessing legislative authority. 
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HW. The Constitution (Art. 1, see. 10, par 2) permits export taxes to be levied by 
the concurrent action of a State and Congress, In the Philippines the national 
authority of the United States may exercise all the powers of both Federal and State 
Governments. 

11. Under the distribution of powers among the several branches of the Govern- 
ment of the United States, the authority to fix and determine the relations sustained 
to the Federal Government, by territory and inhabitants not inelnded in the original 
thirteen States, is vested in the political branch until such territory is made a State 
of the Union, The late treaty with Spain recognized and declared this authority to 
be ao vested, 


War Deparrment, Orvice or THE SECRETARY, 
Division or Insunan AFFATRS, 
Washington, 2. C., November 18, 1901, 

Str: | have the honor to acknowledge the receipt of your request - 
to prepare and submit a report on the question of the right of the 
Government of the Philippine Islands, instituted by the President of 
the United States, to regulate commerciul intercourse with that archi- 
pelago, and, as an incident to such regulation, to impose import and 
export duties, 

In compliance with your request, | have the honor to submit the 
following: 


1. THE AUTHORITY OF THE UNITED STATES TO EXERCISE BELLIGERENT 
RIGHTS IN DEALING WITH THE INSURRECTION IN THE PHILIPPINE 
ARCHIPELAGO, 


The customs duties exacted by the government of the Philippines 
are enforced by an exercise of belligerent right. The authority for 
such exercise arises from the conditions existing in the islands. There 
prevails in said archipelago an insurrection against the sovereignty of 
the United States and authority of the existing government, of such 
magnitude and extent as to require set military operations by the mil- 
itary forces of the United States for its suppression. While engaged 
in suppressing such insurrection, the government may properly exer- 
cise the rights of a belligerent. It is true that Congress has not 
formally declared war against the forces of the insurrection in the 
Philippines. A war orivinating in insurrection against lawful au- 
thority is never formally dechired. An insurrection becomes a war 
by reason of its attendant circumstances, the number, power, and 
operations of the persons who originate it or engage therein. (The 
Prize Cases, 2 Black., 635.) War is a condition, not an act of the 
legislature. 

In sustaining the right of the Federal authorities to blockade the 
ports of the late rebellious States, the Supreme Court of the United 
States say: 

War has been well defined to be “that state in which a nation prosecutes Wa Tights 
by force.’”’ The parties belligerent in a public war are independent nations, Bots 
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is not necessary to constitute war that both parties shoula be acknowledged as inde- 
pendent nations or sovereign states. A war may exist where one of the 
ents claims sovereign rights as against the other. (The Prize Cases, 2 Black., 666.) 


A sovereignty engaged in suppressing an insurrection against its 
authority may exercise the rights of a belligerent and deal with the 
insurrectionists as entitled to the protection of the laws of war with- 
out authorizing neutrals to deal with them as an independent power. 
In order that this discussion may not be unduly extended, this point 
is not elaborated, but is treated as closed by the quotation from the 
Instructions for the Government of Armies of the United States in 
the Field, as follows (sec. 10): 


1. Insurrection is the rising of people in arms against their government or a portion 
of it, or against one or more of its laws, or against an officer or officers of the govern- 
ment. It may be confined to mere armed resistance, or it may have greater ends in 
view. 

2. Civil war is war between two or more portions of a country or state, each con- 
tending for the mastery of the whole, and each claiming to be the legitimate govern- 
ment, The term is also sometimes applied to war of rebellion, when the rebellious 
provinces or portions of the state are contiguous to those containing the seat of 
government. 

8, The term rebellion is applied to an insurrection of large extent, and is usually a 
war between the legitimate government of a country and portions of provinces of the 
same who seek to throw off their allegiance to it and set up a government of their 
own. 

4. When humanity induces the adoption of the rules of regular war toward rebels, 
whether the adoption is partial or entire, it does in no way whatever imply a partial 
or complete acknowledgment of their government, if they have set up one, or of 
them as an independent or sovereign power. Neutrals have no right to make the 
adoption of the rules of war by the assailed government toward rebels the ground of 
their own acknowledgment of the revolted people as an independent power, 

5. Treating captured rebels as prisoners of war, exchanging them, concluding of 
cartels, capitulations, or other warlike agreements with them; addressing officers of 
arebel army by the rank they may have in the same; accepting flags of truce; or, 
on the other hand, proclaiming martial law in their territory, or levying war taxes 
or forced loans, or doing any other act sanctioned or demanded by the law and 
usages of public war between sovereign belligerents, neither proves nor establishes 
an acknowledgment of the rebellions people or of the government which they may 
have erected as a public or sovereign power. Nor does the adoption of the rules of 
war toward rebels imply an engagement with them extending beyond the limils of 
these rules, It is victory in the field that ends the strife and settles the future rela- 
tions between the contending parties. 

6. Treating in the field the rebellious enemy according to the law and usages of 
war has never prevented the legitimate government from trying the leaders of the 
rebellion or chief rebels for high treason, and from treating them accordingly, unless 
they are included in a general amnesty. (See also Hickman v. Jones, 9 Wall, 197, 
200; Williams v. Bruffy, 96 0. 8., 176, 191.) 


For the purposes of this investigation it is unnecessary to ascertain 
the date of the inception of the conspiracy which culminated in the 
insurrection. The date of the first overt act of the war is not so unim- 
portant. The first hostile engagement between the insurgents and the 


















foreee he Unit F ioass Soeekitd of ‘as aanaslt he the inesegall 
‘ located near the town of Santol, a suburb of Manila. 
| report of this attack, made by Lieutenant Whedon, the 
icecliieotucaied st said outpost, ia as follows (Report of Major- 
General Commanding Army, 1899, part 2, p. 464): 


Warerworks Depostto, February 10, 1899, 
Apiserast, First Nebraska, United States Volunteer Infantry. 

ea bag early following report of what occurred at Nebraska 

oat 2 on the evening of February 4, 1899: 
Saturday evening, February 4, 1899, at 7 o'clock, I took charge of outpost 
No. 2, as ordered. From this ontpost, about 100 yards down the road which passes 
rope tl of Santol. Here we had a Cossock post of eight men stationed at the 
three roads, one leading from ontpost No. 2, another leading to block- 
house No. 7, the third to blockhouse No. 6. At 7.30 I instructed all the men of this 
Ly oo ela gel which is hereto attached. They were to allow no 
armed insurgents to enter the town or the vicinity. They were to halt all armed 
persons who attempted to advance from the direction of the insurgents’ lines, which 
lay between blockhouses 6 and 7 and the San Juan bridge, and order them back to 
their lines. If they refused to go, to arrest them if possible, or if this was impos- 
sible, to fire upon them. T also ordered them to patrol each of the roads leading to 
blockhonses 6 and 7 for 100 yards every half hour, Shortly before 8 o'clock a 
patrol of three men adyanced from Santol toward blockhouse 7. After proceeding 
about 100 yards they halted at the side of the road and waited to see if there were 
any insurgents in the vicinity. Private William Grayson, Company D, was a short 
distanee in advance of the other two. After waiting about five minutes, Private 
Grayson saw four armed men suddenly appear five yards in advance of him. He 
called “Halt!"’ as did also Private Miller, Company D, who wasin rear 
of him and saw the men at the same time. At this command the four men cocked 
their pieces, whereupon Private Grayson called ‘Halt!’ again, and fired at them. 
Oor three men then retreated to the town of Santol, where I met them, being at the 

town when the shot was fired. 

Immediately after the shot was fired we could hear the insurgents coming down 
the road from blockhouse 7, T sent a man back to the outpost to signal the Nebraska 
camp that the insurgents were coming from the blockhouse. T remained with the 
Man in Santol and in about three minutes from the time our man fired the shot several 
armed men emerged from the trees in our front across the road and the houses on 
our right and fired toward us where we were kneeling in the opposite side of the road. 
We returned their fire with a yolley and then fell back along the road to the pipe line 
which lies near outpost No. 2, the enemy keeping up a rapid fire along the road for 
about five minutes. We fired no more after leaving Santol until later in the evening. 
About ten tpinutes after the skirmish at Santol the insurgents opened up a general 
fire on the Nebraska camp and outposts, and also on Colorado's outpost on our left. 
On the morning of February 4 the insurgents ordered our men to move out of town 
Santol), and upon their ‘refusal to do BO the former said that they would bring a 














Burr D. Wrepox, 
nt Company C, First Nebraska United States Volunteer Infantry. 


6, 1899, two days after this engagement occurred, and 
lge thereof, the Genate ndvised the President to ratify 
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the insurgents and the troops of the United States occurred. The 
official report on that engagement is as follows: 


First Nesnasks Usirep Srares Vovonteer Inrawrry, 
Orrick ov te Commanninc Orvicer, 


ApjuTant-GENERAL, 
Second Brigade, Second Division, Eighth Army Corps, 

ong tae jah emperor erst rm ar NAST. I 
sent the telegram appended, marked ‘‘A,"’ to brigade and Sula: areas 
Having had no reply, I again urged the importance of the movement. I was then 
instructed by General MacArthur, who was then on the extreme left of the line, to 
forward my communications to the department commander direct, a copy of which 
is inclosed and marked ‘‘B.’’ In reply to this T received a note from Colonel Barry, 
stating that he would be out with two battalions, and that we would then proceed to 
the waterworks. 

As nothing seems to be done, and it was impossible to get into communication 
with higher authority, and the insurgents were intrenching and massing in our front, 
T ordered the troops prepared for an immediate advance, hoping to have every prepa- 
ration made before the enemy could get into position. A copy of this order is 
inclosed, marked ©." At about 1 o'clock I received a message from Colonel Barry, 
saying that he would not be out, and about the same time the enemy’s sharpshooters 
began firing upon us. Here I ordered the Utah battery to open fire on intrenched 
position north of road and about three-fourths of a mile from the Deposito. The 
action then began to be general all along our entire front, and the infantry fire was 
terrific on our left near the Mariquina-Manila road. We charged on them and took 
hill after hill all the way to pumping station. About three-fourths of a mile from 
the Deposito a horse with a broken leg was found, which proved to have been the one 
ridden by Dr. H, A.Young, of the Utah Battery. His body was found horribly 
mutilated a mile further on the road. 

On onr left, about 2 miles from the Deposito, Company L, Captain Taylor, made a 
very gallant charge on a stone intrenchment and could not take the position at first. 
I thought the Twenty-third Infantry was up, but as Company L seemed to be falling 
back I ordered over three companies, B, G, and H, of this regiment to reenforce the 
line. They all charged a quarry, our troops losing 1 man killed amd 4 wounded, 
The enemy broke, and as they retreated out of the cover into the open they were 
severely handled, 17 being killed. After that they were shelled and flanked out of 
every position and kept on the run. The line of their retreat was the direction of 
Mariquina. At 4.45 we arrived at the pumping station and found the machinery 
intact except the cylinder and valves, which had been hidden under the coal. 

Companies D and I of the First Colorado, ander Major Grove, did valuable service 
on the right during the advance. 

The Tennessee battalion, under Major Cheatham, formed our right flank and was 
slightly refused, 

As usual the Utah Battery (A) did most excellent service. 

The battalion of the Twenty-third Infantry on our left followed the general diree- 
tion of the Mariquina-Manila road and protected our left flank. 1 inclose copy of 
the order I sent Major Goodale, who received it near the powder magazine. 

We threw outposts to the front, left, and right, and put one company at the pump- 
ing station. ‘ 

Very respectiully, Jonn M, Srorsexrura, 
Colonel, First Nebraska United Staten Volunteer Infantry. 


It was soon evident that the insurrection was general throughout 
the greater portion of the archipelago. On March 2, 1899, in view 
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of this insurrection, Congress authorized the President to increase the 
Regular Army from 27,500 men to 65,000 and to raise and equip 
35,000 volunteers. And again— 

In view of the provisions of the act of March 2, 1899, requiring the muster out of 
the volunteers not later than July 1, 1901, and of the utter inadequacy of the Regular 
Army after that date to meet existing conditions, Congress, by the act of February 2, 
1901, authorized its increace to 100,000 men. (Rept. Adjt. Gen. U. 8. A., 1901, 8.) 

In this act Congress twice directly refers to the conditions existing 
in the Philippines, as follows: 

Sec, 36. That when in his opinion the conditions in the Philippine Islands justify 
soch action, the President is authorized to enlist natives of those islands for service 
in the Army, to be organized as scouts, with such officers as he shall deem necessary 
for their proper control, or as troops or companies, as authorized by this act, for the 
Regular Army. The President is further authorized, in his discretion, to form com- 
panies, organized as are companies of the Regular Army, in squadrons or battalions, 
with officers and noncommissioned officers corresponding to similar organizations in 
the cavalry and infantry arms. The total number of enlisted men in said native 
organization shall not exceed twelve thousand, and the total enlisted force of the 
line of the Army, together with such native force, shall not exceed at any one time 
one hundred thousand. 

*. * * * * * * 

Sec, 41, That the distinctive badges adopted by military societies of men ‘who 
served in the armies and navies of the United States during the Spanish-American 
war and the incident insurrection in the Philippines’? may be worn upon all occasions 
of ceremony by officers and men of the Army and Navy of the United States who 
are members of said organizations in their own right. 

It is unnecessary to recite in detail the many actual encounters 
between the forces of the insurrection and the troops of the United 
States, by which this insurrection has been continued, nor the military 
operations which have been carried on for its suppression. It is suf- 
ficient to call attention to the fact that the United States has been called 
upon to raise, equip, and transport to said archipelago two armies and 
that the military forces engaged in meeting the exigencies of the mili- 
tary situation therein range in number from 60,420 men and officers in 
December, 1900, to 47,949 on August 31, 1901, 

Congress has been informed constantly as to the existence of said 
insurrection and the military measures undertaken to suppress it, and 
has voted men and means for conducting the military operations, 
whenever necessary. Were further sanction required it is to be found 
in the expression of approval registered hy the sovereign people at the 
Presidential election in 1900. 

That a war so inaugurated, continued, and sanctioned authorizes 
the exercise of the rights of a belligerent by the United States author- 
ities engaged in its prosecution admits of no question. 

Since the authority of the United States to exercise the rights of a 
belligerent arises from the acts and operations of the persons engaged 
in the insurrection in the Philippines and the efforts to overthrow the 
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government instituted in the islands by the United States, it follows 
that such authority is no more affected by the treaty of peace with 
Spain than it is by the treaty of peace with Mexico. 

So long as the United States is authorized to exercise the rights of 
a belligerent there are no limitations on such exercise excepting those 
imposed by the laws and usages of war. 

It will be seen that the question involved is not Are the Philippine 
Islands foreign terrritory? but Are the Philippine Islands hoséile terri- 
ritory! The determination of this question belongs to the political 
branch of this Government and is to be made by the Executive, in 
the absence of Congressional action. It is one of those powers in the 
exercise of which the Executive binds the courts, and with reference 
thereto the United States Supreme Court say: 

And in this view it is not material to inquire, nor is it the province of the court to 


determine, whether the Executive is right or wrong. It is enough to know that, in 
the exercise of his constitutional functions, he has decided the question. Having 


done this under the responsibilities which belong to him, it is obligatory on the ~ 


people and Government of the Union. 

Ii thie were not the rule, cases might arise in which on the most important ques- 
tions of foreign jurisdiction there would be an irreconcilable difierence between the 
executive and judicial departments. By one of these departments a foreign island 
or country might be considered as at peace with the United States, whilst the other 
would consider it in a state of war. No well-regulated government ever sanctioned 
a principle so unwise and so destructive of national character. (Williams v. Suffolk 
Ins. Co., 13 Pet., 415.) 

In the Prize Cases (2 Black, 635, 670) the court say: 

Whether the President, in fulfilling his duties, as Commander in Chief, in suppress- 
ing an insurrection, has met with such armed hostile resistance and a civil war of 
such alarming proportions as will compel him to accord to them the character of 
belligerents is a question to be decided by him, and this court must be governed 
by the decisions and acts of the political department of the Government to which 
this power was intrusted. He must determine what degree of force the crisis 
demands. The proclamation of blockade is itself official and conclusive evidence to 
the court that a state of war existed which demanded and authorized a recourse to 
such a measure under the circumstances peculiar to the case, 


By reason of the victory of the fleet under Dewey’s command in 
Manila Bay, and the subsequent capture of the city of Manila by the 
military forces of the United States, the town and port became sub- 
ject to military occupation by the forces of the United States, Under 
the laws and usages of war the military occupation of territory creates 
an obligation to provide for the administration of the affairs of civil 
government in the occupied territory. This obligation is binding 
upon the military authorities of the United States, and the resulting 
duty may be discharged by them. (Cross et al. 7. Harrison, 16 How., 
164, 193; Leitensdorfer v. Webb, 20 How., 176, 177.) 

Governments so created are intended to perform two services—pro- 
mote the military operations of the occupying army and preserve the 
safety of society. (Ex Parte Milligan, 4 Wall., 127.) 
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For the accomplishment of these purposes such a government, to 
use the language of the United, States Supreme Court— 


may do anything necessary to strengthen itself and weaken the enemy. There is 
no limit to the powers that may be exercised in such cases save those which are 
fonnd in the laws and usages of war. * * * In such cases the laws of war take 
the place of the Constitution and the laws of the United States as applied in time of 
peace. (New Orleans v. Steamship Co., 20 Wall., 394.) 


Among the powers properly exercised by a military government is 
the right to secure revenues for its own maintenance. President 
McKinley, in his communication to the Secretary of War dated July 
13, 1898, written with reference to the government of civil affairs in 
Cuba under military occupation, said: 

One of the most important and most practical problems with which it will be neces- 
sary to deal is that of the treatment of property and the collection and administration 
of the revenues, 

* * * * * * * 

While it is held to be the right of the conqueror to levy contributions upon the 
enemy in their seaports, towne, or provinces which may be in his military possession 
by conquest, and to apply the proceeds to defray the expenses of the war, this right 
is to be exercised within such limitations that it may not savor of confiscation. As 
the result of military oceupation the taxes and duties payable by the inhabitants to 
the former government becomes payable to the military occupant, unless he sees fit 
to substitute for them other rates or modes of contribution to the expenses of the 
government. The moneys so collected are to be used for the purpose of paying 
the expenses of government under the military occupation, such as the salaries 
of the judges and the police and for theypayment of the expenses of the army. (See 
G. O. No. 101, A. G. O., series 1898. ) 


In New Orleans v. Steamship Co. (20 Wall., 394) the court say: 


“The conquering power has a right to displace the preexisting authority and to 
assome to such an extent as it may deem proper the exercise by itself of all the 
powers and functions of government. It may appoint all the necessary officers and 
clothe them with designated powers, larger or smaller, according to its pleasure. It 
may prescribe the revenues to be paid and apply them to its own use or otherwise. 


The military government of the Philippines adopted the plan of 
imposing custom duties on imports into and certain exports from said 
islands. The order so to do was issued on July 12, 1898, by William 
McKinley as Commander in Chief of the Army and Navy of the 
United States of America, as follows: 


Executive Mansion, July 12, 1898. 
By virtue of the authority vested in me as Commander in Chief of the Army and 
Navy of the United States of America, I do hereby order and direct that, upon the 
~ gecupation and possession of any ports and places in the Philippine Islands by the 
forces of the United States, the following tariff of duties and taxes, to be levied and 
collected as a military contribution, and regulations for the administration thereof, 
shall take effect and be in force in the ports and places so occupied. 
‘Questions arising under said tariff and regulations shall be decided by the generai 
‘in command of the United States forces in those islands. _ 


_—— - 





Necessary and authorized expenses for the administration of said tariff and regu- 
lations shall be paid from the collections thereunder. 
Accurate accounts of collections and expenditures shall be kept and rendered to 
the Secretary of War. 
Wrruiam McKriey. 


The tariff of duties and taxes established by said order contains the 
following provisions regarding exports: 


Par, 4. * * * No prohibited or contraband goods shall be exported. 


. EXPORT DUES. 


On the products of the Philippine Islands when exported therefrom 
there shall be levied and collected an export tax as follows: 





Pesos. 
207. Abaca, raw or wrought hemp .......-...-..------------ 100 kilos a aoe 0.75 
MOG. SDMIGO. 5 cc eee ea pi addne cee steesens . 50 
299. Indigo, employed for dyeing (‘'tintarron’’).. ~ 05 
AL ae eee Rees ery pee | epee | 2.00 
WUE. ORME anac aw skela as teas ce hae eb aas ke EnOR RRS .10 
302. Cocoanuts, fresh and dried (copra) -10 
303. Tobacco, manufactured, of all kinds and of whatever origin ....... do.-.. 3.00 
304, Tobacco, raw, grown in the provinces of Cagayan, Isabela, and New Bis- 
cay (Luzon islands) casey Sp dpe aee capheeap byway caaasae 100 kilos gross. 3.00 
305, Tobacco, raw, grown in the Visayas and Mindanao islands........ do.... 2.00 
306, Tobacco, raw, grown in other provinces of the archipelago -..----- do.... 1.50 


(See Customs Tariff and Regulations for the Philippine Islands, July 13, 1898, ) 
Subsequent provisions respecting export duties were made as follows: 
372. Export duties paid in Cuba, Porto Rico, or the Philippine Islands will be 


refunded on the return of the merchandise to those islands without having been 
advanced in value or changed in condition by any processof manufacture whileabroad. 


* * * * * * * 

374. Merchandise imported into the Philippine Islands upon which duty has not 
been paid may be reexported without payment of duty upon payment of wharfage, 
harbor dues, 2 per cent ad valorem, and storage, if any. The reexporter shall at the 
time of reexportation deliver to the collector of customs snch guaranty as the collector 
may require, agreeing to pay the full duties on the goods reexported, or deliver to 
the said collector within a reasonable time, to be fixed by the collector, a certificate 
showing that the goods have been landed at the port to which they were reexported, 
which certificate shall be signed by the consignees, master of the vessel in which the 
goods are reexported, and the chief revenue officer at the port of final destination. (See 
Customs Tariff and Regulations for the Philippine Islands, containing the amended 
tariff provisions to September 1, 1899, issued by the office of the United States mili- 
tary governor in the Philippine Islands under date October 23, 1899.) 


There can be no doubt of the authority of the President, as Com- 
mander in Chief of the Army and Navy, to enforce the provisions 
above quoted at the time the order was issued, July 12, 1898. (Dooley 
v. United States, 182 U. S.; Cross ». Harrison, 16 How., 182; New 
Orleans v. Steamship Co., 20 Wall., 387; Thirty Hogsheads of Sugar, 
9 Cranch, 991; Fleming v. Page, 9 How., 603; Am, Ins, Co. ». Can- 
ter, 1 Pet., 511.) 

When New Mexico was conquered by the United States, the execu- 
tive autbority of the United States properly established a provisional 
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government, which ordained laws and instituted « judicial system; all 
of which continued in force after the termination of the war, and until 
modified by the direct legislation of Congress, or by the Territorial 
government established by authority of Congress. 

In Leitensdorfer v. Webb (20 How., 178) the Supreme Court of the 
United States say: 


. Accordingly we find that there was ordained by the provisional government a 
judicial system, which created a superior or appellate court, constituted of three 
judges; and circuit courts, in which the laws were to be administered by the judges 
of the superior or appellate court, in the circuits to which they should be respectively 
assigned. By the same authority the jurisdiction of the circuit courts to be held in 
the several counties was declared to embrace, first, all criminal cases that shall not 
be otherwise provided by law; and, second, exclusive original jurisdiction in all 
civil cases which shall not be cognizable before the prefects and alealdes. (Vide 
Laws of New Mexico, Kearney’s Code, ». 48.) Of the validity of these ordinances 
of the provisional government there is made no question with respeet to the period 
during which the territory was held by the United States as oceupying conqueror, 
and it would seem to admit of no doubt that during the period of their valid exist- 
ence and operation these ordinances mist have displaced and superseded every pre- 
vious institution of the vanquished or deposed political power which was incomputible 
with them. But it has been contended that whateyer may have been the rights of 
the occupying conqueror as such, these were all terminated by the terniination 
of the belligerent attitude of the parties, and that with the close of the contest every 
institution which had been overthrown or suspended would be revived and reestal- 
lished. The fallacy of this pretension is exposed by the fact that the territory never 
was relinquished by the conqueror nor restored to its original condition or allegiance, 
but was retained by the occupant until possession was matured into absolute 

nent dominion and sovereignty; and this, too, under the settled purpose of the United 
States never to relinquish the possession acquired by arins. We conclude, therefore, 
that the ordinances and institutions of the provisional government would be revoked or moudi- 
fied by the United States alone, either by direct legislation on the part af Congress or by 
that of the Territorial government in the exercise of juwers delegated by Congress. 


The particular one of the ‘ordinances and institutions of the pro- 
visional government” of the Philippines now under consideration has 
not been ‘trevoked or moditied hy the United States, either by direct 
legislation on the part of Congress or by that of the Territorial goy- 
ernment in the exercise of powers delegated hy Congress.” 

In Hamilton v Dillin (21 Wall., 87-8) the United States Supreme 
Court say: 


Tn Cross r. Harrison (16 Tlow., 190) it was held that the President, as Commander 
in Chief, had power to form a temporary civil government for California as a con- 
quered country, and to impose duties on imports and tonnage for the support of the 
Government, and for aiding to sustain the burdens of the war, which awere held valid 
until Congresa scar fil to supersede them; and an action brought to recover back duties 
paid under such regulation was adjudged to be not maintainable. 


But these trade regulations do not depend upon Congressional 
inaction for force and effect. So long as the insurrection continues 
the President, as Commander in Chief of the military forees of ‘the 
United States, will continue to have the authority to regulate and con- 
trol trade with the hostile territory by the exercise of belligerent 
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right, and may probibit all trade therewith or permit it on such terms 
and conditions as he sees fit to impose, The question of the right of 
this nation, by the exercise of its war powers, to regulate trade with 
territory affected by insurrection arose during the civil war. It will 
be recalled that President Lincoln, by proclamation dated April 19, 
1861 (12 Stat. L., 1258), declared the ports of the rebellious States 
blockaded, and that said action was taken by virtue of his right to 
exercise the war powers of the nation, as the occasion should require, 
without the previous assent of Congress. Subsequently Congress, in 
the exercise of the war powers of the nation, passed a number of acts 
regulating and prohibiting trade with the rebellious States. 

By the act of July 13, 1861 (12 Stat. L., 255-258), the President 
was authorized, after certain preliminary measures for suppressing 
the insurrection, to declare by proclamation what States and what 
parts of States were in a state of insurrection ayuinst the United 
States; ‘‘and thereupon,” the act proceeds to say, ‘all commercial 
intercourse by and between the same and the citizens thereof and the 
citizens of the rest of the United States shall cease and be unlawful so 
long as such condition of hostility shall continue; and all goods, ete., 
coming from said State or section into the other parts of the United 
States, and all proceeding to such State or section, by land or water, 
shall, together with the vessel or vehicle, ete., be forfeited to the 
United States: Provided, however, That the President may, in his dis- 
cretion, license and permit commercial intercourse with any such part 
of said State or section, the inhabitants of which are so declared in a 
state of insurrection, in such articles, and for such time, and by such 
persons, as he, in his discretion, may think most conducive to the 
public interest; and such intercourse, so far as by him licensed, shall 
be conducted and carried on only in pursuance of rules and regulations 
prescribed by the Secretary of the Treasury.” (See. 5, p. 257.) 

In pursuance of this act the President, on the 16th of August, 1861, 
issued a proclamation (12 Stat. L., 1262) declaring that the inhabitants 
of certain States were in a state of insurrection against the United 
States, und that all commercial intercourse between them and the citi- 
zens of other States was unlawful, and that all goods, ete., coming 
from said States without the special license and permission of the 
President, acting through the Secretary of the Treasury, or proceeding 
to any of said States, etc., would be forfeited, ete. This proclamation 
excepted from its operation, among other things, such parts of the 
enumerated States as might maintain a loyal adhesion to the Union and 
Constitution or might be from time to time occupied and controlled by 
forces of the United States, A subsequent proclamation, issued April 2, 
1863 (13 Stat. L., 780-731), abrogated the said exception as embarrassing 
‘“*to the due enforcement of said act of July 13, 1861, and the proper 
regulation of the commercial intercourse authorized by said act;” such 
abrogation, however, not extending to West Virginia or the ports of 
New Orleans, Key West, Port Royal, or Beaufort in South Carolina. 
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‘I submit herewith copy of section 5, act of July 13, 1861, and of the 

‘issued by President Lincain pursuant thereto. Also 
sections 5 and 6 of the act of July 2. 1864. (See Appendix A.) 

The laws above referred to are two of the enactments popularly 
known as the “nonintercourse acts.” These acts are of continuing 
force and constitute sections 5300-5322, Revised Statutes of the United 
States, title ‘* Insurrection,” Suid acts do nothing more than to declare 
the rule estublished by the laws and usages of war, and relate exclu- 
sively to insurrections in a State or several States of the Union. They 
clearly evidence that the legislative branch of this Government recog- 
nizes the authority to regulate commercial intercourse with insurgent 
territory by exercise of belligerent rights. Argument is unnecessary 
to establish that a national authority, based upon the laws of nations, 
which the United States may exercise over inhabitants of a State of 
the Union, may also be exercised over the inhabitants of any territory 
subject to its sovereignty. 

The question of the right of the Federal authorities to thus exercise 
the war powers of the nation in the matter of trade with the rebel- 
lious States was presented to the Supreme Court of the United States 
in many forms and by many cases. In each instance the court held 
that business intercourse between the citizens of States at war is 
unlawful without express declaration of the sovereign, the existence 
of the condition of war being sufficient to create the inability to law- 
fully engage in trade with public enemies. (United States v. Gross- 
mayer, # Wall., 72; Hanger v. Abbott, 6 Wall., 532; McKee v. United 
States, § Wall., 163; Mitchell . United States, 21 Wail., 350; Jecker 
wv. Montgomery, 18 How., 110; The Prize Cases, 2 Black., 635; Ham- 
ilton v. Dillin, 21 Wall., 73; The Reform, 3 Wall., 61T; The eu Lion, 
5 Wall., 630; The Ouachita Cotton, 6 Wall, 591; Coppel v. Hull, 7 
Wall., 542; Mrs. Alexander's Cotton, 2 Wall., 404.) 

In Matthews v. McStea (91 U. S., 9) the court say: 

Tt must also be conceded, asa general rule, to be one of the immediate conse- 
quences of a declaration of war, and the effect of a state of war, even when not de- 
clared, that all commercial intercourse and dealing between the subjects or adherents 
‘of the contending powers is unlawful, and is interdicted, The reasons for this rule are 
obvions. They are that, in a state of war, all the members of each belligerent are 

respectively enemies of all the members of the other belligerent; and, were commer- 
ial intercourse allowed, it would tend to strengthen the enemy and ‘afford facilities 
for conveying intelligence and even for traitorous correspondence. Hence it has 
become an established doctrine that war puts an end to all commercial dealing 
between the citizens or subjects of the nations or powers at war, and “places every 
individual of the respective governments, as well as the governments themselves, in 
astate of hostility; and it dissolves commercial partnerships existing between the 


subjects or citizens of the two contending parties prior to the war, for their con- 
tinued existence would involve community of interest and mutual dealing between 











further, it is undeniable that civil war brings with it all the consequences in 
d which attend upon and follow a state of foreign war. Certainly this is 
civil war is sectional. Equally with foreign war it renders commercial 
- unlawful between the contending parties, and it dissolves commercial 
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The situation in the Philippines is as follows: 

The insurrection creates the condition of war; that condition pre 
vailing, trade with the hostile territory is unlawful. To ameliorate this 
condition the commander in chief authorizes trade with certain parts 
in territory from which the insurgents are excluded by the military 
forces of the United States, but imposes customs duties on certain 
connodities as a condition on the privilege. This view is amply sus- 
tained by the decision of the United States Supreme Court in Hamilton 
v. Dillin, (21 Wall, 73.) That case arose as follows: During the 
progress of the civil war President Lincoln, pursuant to the provisions 
of the act of Congress above referred to (sec. 5, 12 Stat. L., 257), 
providing that trade with the rebellious territory should be carried 
on ‘only in pursuance of rules and regulations prescribed by the 
Secretary of the Treasury,” adopted and enforced a rule permitting 
the purchase of cotton in any insurrectionary district and to transport 
the same toa loyal State upon the payment to the Government of + 
cents for each pound purchased. 

From August, 1863, to July, 1864, Hamilton secured permits to pur- 
chase and ship to loyal States large quantities of cotton, amounting to 
over 7,000,000 pounds, and paid thereon at the rate of 4 cents a pound. 
The cotton was purchased at Nashville, Tenn., during the time that city 
and district were within the lines of the Federal forces and at a time 
when the United States exercised full administrative and legislative 
authority over said town and the State of Tennessee. It will be 
recalled that at the period indicated, Andrew Johnson was acting as 
governor of Tennessee under appointment by President Lincoln, 
Hamilton brought suit against Dillin, surveyor of the port at Nash- 
ville, Tenn., to recover the amount paid on said permits, contending 
that the President had no authority to require its payment, since 
Congress alone had the right to lay taxes, duties, imposts, and excises, 
and that the rule enforced against him became null and void when 
Nashville passed into the possession of the Union forces and became 
subject to the sovereignty of the United States, The United States 
Supreme Court denied his right to recovery. The court held (syllibi, 
Hamilton ». Dillin, 21 Wall., 73, 74): 


The Government of the United States clearly has power to permit limited com- 
mercial intercourse with an enemy in time of war, and to impose such conditions 
thereon as it sees fit. This power is incident to the power to declare war and to 
carry it on to a successful termination, 

It seems that the President alone, who is constitutionally invested with the entire 
charge of hostile operations, may exercise this power; bat whether so or not there 
is no doubt that with the concurrent authority of the Congress he may exercise it 
according to his discretion. 

The charge of 4 cents per pound required by these regulations was not a tax, nor 
was it imposed in the exercise of the taxing power, but in the exercise of the war 
power of the Government. It wasa condition which the Government and the Presi- 






































urse with a public enemy may or may not be exercised: 
*, who is constitutionally invested with the entire charge of 
snot now necessary to decide, although it would seem that little 
2" mon the jet 


* * * * 
‘ to finpose this condition, It supposed it had aright to do 
d to uccept it, No one was compelled to engage in the trade. 
on was exercised. The plaintiffs endeavor to put the case as 
this exaction to save their property. This is not a true 
d that the property was purchased under the license. If 80, 
n view of the regulations to which the license referred. The 
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n was expressly inserted. In short, the permit to pur- 
1 Fanhitantally one permit; and that wee granted only &ts 
ie prescribed fees, as before stated. * * * The case does 
of cases on which the plaintiffs rely to take it out of the 
yments. In our judgment, therefore, the defense in this case 
jis gronnd alone, 
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The position that Nashville, being within the national lines, 
tory in 1963 and 1864, and, therefore, not within the prohibition 


Samed in the President's proclamation as one of the States in 
we have seen, the exceptions made in his first proclamation in pris 
cata roa eset bles son wiasacy bs Cn or 





















“merely brought all parts of the insurgent States ander the special 
of the President, conferred by the act of July 13, 1861... The act gave 
dent power, where a State or part of a State remained irreclaimable, to 
the inhabitants of such State, or any section or part thereof where such 
existed, were in a state of insurrection, This power clearly gave pore 
discretion to declare an entire State, where the insurrection was isted in, or 
only a hostile district therein, in a state of insurréction. Finding the pt 
discriminate between the different parts of a State (except in peculiar cases) r 
ticable, he abandoned the attempt, and declared the entire State in a state of insur- 
rection. He clearly had the authority so to do, more especially as ere 
supported by State organizations and the actual State authorities, 
war became a well-defined territorial war, and was in great measure conducted as 
such. The further provision of the act, that all commercial intercourse with the 
inaurrectionary districts should cease ‘‘so long as such condition of hostility: 
continue,” could not be construed as allowing such intercourse to be resumed by 
individuals at will, as fast and as far as our armies succeeded in occupying insurgent 
territory. The ‘condition of hostility” remained impressed upon the insurrec- 
tionary districts until it was authoritatively removed by the proclamation of the 
President at the close ofthe war. * * * f 
But it is unnecessary to pursue this subject. We have frequently held that the 
civil war affected the status of the entire territory of the States declared to be in 
insurrection, except as modified by declaratory acts of Congress or proclamations of 
the President; and nothing but the apparent earnestness with which the point has 


been urged would have led to a further discussion of the point. 
* * * * * * * 


It is hardly necessary, under the view we have taken of the character of the 
lations in question, and of the charge or bonus objected to by the plaintiffs, to dis- 
cuss the question of the constitutionality of the act of July 13, 1861, regarded as 
authorizing such regulations. As before stated, the power of the Government to 
impose such conditions upon commercial intercourse with an enemy in time of war 
as it sees fit is undoubted. It is a power which every other government in the 
world ¢laims and exercises, and which belongs to the Government of the United States 
as incident to the power to declare war and to carry it on to a successful termination. 
We regard the regulations in question as nothing more than the exercise of this 
power. It does not belong to the same category as the power to levy and collect 
taxes, duties, and excises, It belongs to the war powers of the Government, justas 
much so as the power to levy military contributions, or to perform any other bellig- 
erent act. 


In Ketchum ». Buckley (99 U. 5., 188, 190) the court say: 


It is now settled law in this court that during the late civil war ‘‘the same gen- 
eral form of government, the same general law for the administration of justice and 
the protection of private rights, which had existed in the States prior to the rebellion, 
remained during its continuance and afterwards,”’ 
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Notwiths the fact of this par seictheny (eh coment ener ee ae 
Orleans ». Ste: Co, (20 Wall., 387): 
Although the city of New Orleans was conquered and taken vieenatidis ‘ok GK 


civil war waged on the part of the United States to put down an insurrection and 
restore the supremacy of the National Government in the Confederate States, that 
‘Government had the same power and rights in territory held by conquest as if the 
territory had belonged to a foreign country and bad been subjugated in a foreign war. 


Mm. THE RIGHT TO REGULATE TRADE WITH TERRITORY SUBJECT TO 
MILITARY OCCUPATION, 


lates in the Weld provide wo follone (sec. 5, par. 1): 
All intercourse between territories occupied by belligerent armies, whether oy 
genta paed | hence adage radi lime each This is the general rule, to 
be observed without special 


| proclamation. 

GB oekdetie bi thie role, whether by asta conduct, or permission to trade on a small 
or large scale, or by exchanging mails, or by trayel from one territory into the 
other, can take place only aceording to agreement approved by the Government or 
by the highest military authority. Contraventions of this rule are highly punishable- 

In Fleming v. Page (9 How., 615) the court say: 

It is true that when Tampico had been subjugated other nations were bound to 
regard the country, while our possession continued, as the territory of the United 
States and to respect itas such. * * * The citizens of no other nation, therefore, 
had a right to enter it without the permission of the American authorities, nor to hold 
intercourse with its inhabitants, nor to trade with them. 


‘The rule laid down by Chancellor Kent is as follows: 
‘The law has put the sting of disability into every kind of voluntary communication 
with an enemy which is made withont the special permission of the govern- 
ment, There is wisdom and policy, patriotism and safety, in this principle, and every 
relaxation of it tends to corrupt the allegiance of the subject and to prolong the 
calamities of war. (16 Johnson, 459, 460; United States v. Grossmayer, § Wall., 72.) 
It matters not whether property be honght or sold, or merely transported and 
shippod, the contamination of forfeiture is condommeted the moment it becomes the 
object of illegal intercourse. (The Rapid, 8 Cranch., 165; The Sally, 8 Cranch., 382; 

Wharton's Conflict of Laws, sec. 497.) 

Birkhimer, in his work on Military Government and Martial Law, 
says (p. 204): 

‘One of the most important incidents of military government is the regulation of 
trade with subjugated districts. The occupying state has an unquestioned right to 
regulate commercial intercourse with the conquered territory. It may be absolutely 

or permitted to be unrestricted, or such limitations may he imposed 

thereon as either policy or a proper attention to military measures may justify. 
While the victor maintains the exclusive possession of the territory his title is valid. 
‘Therefore the citizens of no other nation havea right to enter it without the permission 
nt power. Much less can they claim an unrestricted right to trade there. 

(See also Bluntschli I, sec. 8; Manning, p. 167; Floming v, Page, 9 How., 608, 615.) 


Birkhimer further says (p. 230): 
It is not the practice of military commanders to deal gently with those who, while 
ecepting the benefits of the government which in amelioration of the strict rules of 
en established over them, seek to impair its power or adhere to the enemy 
aid and comfort. In this respect there is no difference in the situation 
1 ‘ing territory militarily occupied. Whether subjects of the van- 
ar of «neutral power, their obligations are equally strong to do nothing 
resta of the government which the conqueror extabiehes ovet 
































them, and as to all persons who did not reside or wi 

when it was occupied, whatever may be their nationality 

mines pon. what erin if at all, they shall be permitted ; 
communication 


rules of war. (See also Hanger rv. Abbott, 6 Wall., 535.) 


In Dooley +. United States (182 U. 8., p. 222) Mr. - 
delivering the opinion of the court, says: « 


Upon the occupation of the country by the military forces of the 
the authority of the Spanish Government was superseded, but the 
enue did not cease, The government must be carried on, and th 
to administer its functions but the military forces of the United St 


doctrine opon this snbject is thus summed up by Halleck in his wor' 
tional Law (vol. 2, p. 444): “The right of one belligerent to occupy 
territory of the enemy while in its military possession is one of the incide 
and flows directly from the right to conquer. We therefore do not 
Constitution or political institutions of the conqueror forauthority to ; 
ermment for the territory of the enemy in his possession during its mili 
tion, nor for the rules by which the powers of such government are reg 
limited, Such anthority and such rules are derived directly from the 
as established by the usage of the world and confirmed by the writings of 
and decisions of courts—in fine, from the law of nations. * * * The 
jaws of a conquered territory, or the laws which regulate private rights, co 
in force during military occupation, except so far as they are suspended or 
by the acts of the conqueror. * * * He nevertheless has all the powers of a de 
facto government, and ean at his pleasure either change the existing laws —_ 
new ones.’’ 

In New Orleans v. Steamship Co. (20 Wall., 387, 393), it was said, vitae 
the powers of the military government over ‘the city of New Orleans after its con- 
quest, that it had ‘the same power and rights in territory held by conquest as if the 
territory had Bohones toa foreign country and had been subjugated in a foreign 
war. In such cases the conquering power has the right to displace the preexisting 
authority, and to assume to such an extent as it may deem proper, the exercise by 
itself of all the powers and functions of government. It may appoint all the neces- 
sary officers and clothe them with designated powers, larger or smaller, 
its pleasure. It may prescribe the revennes to be paid, and apply them to its own 
use or otherwise. It may do anything necessary to strengthen itself and weaken the 
enemy. There is no limit to the powers that may be exerted in such cases, save 
those which are found in the laws and usages of war. These principles have the 
sanction of all publicists who have considered the subject.” (See also Thirty Hoge- 
heads of Suyar, 9 Cr., 991; Fleming rv. Page, 9 How., 603; American Ins. Co. ». Canter; 

1 Pet., 511.) 

But it is useless to multiply citations upon this point, since the authority to exact 
similar duties was fully considered and affirmed by this court in Cross v. Harrison 
(16 How., 182). This case involved the validity of duties exacted by the military 
cdoimeundet of California upon imports from foreign countries from pes 
treaty of peace, February 3, 1848, to November 13, 1849, when the 
toms appointed by the President entered upon the duties of his office. Prior 
treaty of peace and from August, 1847, duties had been exacted by the 
authorities, the validity of which does not seem to have been questioned, Page 1 
“That war tariff, however, was abandoned as soon as the military governor 
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tin tse Aeaaehcanecr cape information of the exchange and ratification of the treaty 

were afterwards levied in conformity with such as Congress 
Soli mantiecsn isplawicantentaan orqoeend tate ockee core at Oe Gotan 
States, Upper California having been ceded by the treaty to the United States, The 
duties were held to have been legally exacted.'' Speaking of the duties exacted 
before the treaty of peace, Mr. Justice Wayne observed (p. 190): ‘(No one can doubt 
that these orders of the President, and the action of our army and navy commanders 
in California in conformity with them, was according to the law of arms and the 
right of conquest, or that they were operative until the ratification and exchange of 
a treaty of peace. Such would be the case upon general principles in respect to war 
and peace between nations."’ It was further held that the right to collect these 
duties continued from the date of the treaty up to the time when official notice of its 
ratification and exchange was received in California. Owing to the fact that no tele- 
graphic communication existed at that time, the news of the ratification of this treaty 
did not reach California until August 7, 1848, during which time the war tatiff was 
continned, The question does not arise in this case, as the ratifications of the treaty 
appear to have been known as soon as they were exchanged. 

The court further held in Cross ». Harrison that the right of the military com- 
mander to exact the duties prescribed by the tariff laws of the United States 
continued until a collector of customs had been appointed. Said the court: “The 
government, of which Colonel Mason was the exeeutiye, had its origin in the lawful 
exercise of a belligerent right over a conquered territory. It had been instituted by 
the command of the President of the United States. It was the government when 
the territory was ceded as a conquest, and it did not cease as a matter of course or 
as 4 necessary consequence of the restoration of peace. The President might have 
dissolved it by withdrawing the army and navy officers who administered it, but he 
did not do so. Congress conld have put an end to it, but that was not done. The 
right inference from the inaction of both is, that it was meant to be continued until 
it had been legislatively changed. * * * Wethink it was continued over a ceded 
conquest without any violation of the Constitution or laws of the United States, and 
that, until Congress legislated for it, the duties upon foreign goods imported into San 
Franciseo were legally demanded and lawfully received by Mr. Harrison, the col- 
lector of the port, who received his appointment, according to instructions from 
Washington, from Governor Mason.” 

It would therefore seem— 


1. That in territory rendered hostile by the existence of an insur- 
rection nst its authority, the United States may exercise the war 
powers of the nation, known to international law and the laws and 
usages of war as belligerent rights. 

2. That the payment of customs duties, if considered as taxes levied 
by a government resulting from military occupation of hostile terri- 
tory; or as military contributions required from hostile territory; 
or asa condition imposed upon the right of trade with hostile territory, 
are each and all legitimate and lawful requirements imposed by exer- 
cise of t right. 

8. The military occupier of districts in hostile or enemies’ territory 
is authorized to regulate trade in the districts subject to his oecupa- 

a ‘og discretion, with reference to the military situation, shall 







t the President is authorized to exercise the authority to 
trade with hostile territory in the absence of Congressional 
yard thereto, 





























Attention is called to the fact that so lk 
veh oed geen Ber te ae 


of sovereignty upon the prior treation between | 
England aiaiee trade and other privileges 
islands; the exclusion of Chinese persons, 5 
Britain, and other nations; the regulation of c 
ping; the navigation of the maritime waters 
damage or destruction by the insurgents of 
jects of neutral nations; the many delicate and 
involved in what is designated ‘* the open door in th 
Questions of the character above indicated have 
the United States by the Governments of Spain, 
Britain, France, Switzerland, and China, and also by r 
the United States. At present the United States is able to 
conduct of affairs in the Philippines by reference to the c 
well-recognized laws of nations respecting territory FOV 
war powers of a nation, and such justification is accepted 
ble to the other nations interested or involved. If, howevel 
action should be taken as would indicate or establish that th 
States in governing the Philippines had abandoned reliance ups 
laws and usages of nations. respecting hostile territory subjee 
tary occupation, these international controversies would beco 
and the situation in the Philippines further complicated,to the ) 
embarrassment of the United States. ; ° 


IV. HAS THE POLITICAL BRANCH OF THE UNITED STATES GOVERNMENT 
TAKEN SUCH ACTION REGARDING THE PHILIPPINES AS EVIDENCES A 
RECOGNITION OF THE TERRITORY OF THE ISLANDS AS PEACEABLE 
INSTEAD OF HOSTILE! 


In considering this question it must be remembered that the territory 
became hostile by reason of the conduct of the inhabitants engaged in 
the insurrection. While the insurrection continues to be waged by 
armed forces or bodies of insurgents, the territory will remain hostile, 
in fact, regardless of the actions or desires of the executive department 
or the political branch of this Government, At present the military 
situation in the Philippines requires the maintenance therein by the 
United States of an army of 1,711 officers and 46,232 enlisted men, 
andalso a naval squadron of the national ships, all of which are acti 
engaged in maintaining the authority of the United States in said 
archipelago. From time to time, as the insurgent forces wert scattered 
or driven out of portions of the islands, the territory was occupied by 
the troops of the United States, and thereupon the affairs of civil gov- 
ernment in the territory subject to military occupation were 
tered by the military authorities. This administration was 
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pursuant to the obligations of international law requiring the suceess- 
ful invader to provide a substitute for the civil government which has 
been overthrown. (Brussels Project of an International Declaration 
concerning Laws and Customs of War, sec. 2; Instructions for the 
Government of Armies of the United States in the Field, see. 1, Cl. 1-7.) 

Pomeroy says: 

Military government is the anthority by which a commander governs a conquered 
district when the local institutions have been overthrown and the local rulers dis- 
placed, and before Congress has had an opportunity to act under its power ta dispose 
of captores or to govern territories. This authority in fact belongs to the President, 
and it assumes the war to be still raging and the final status of the conquered proy- 
ince to be determined, so that the apparent exercise of civil functions is really a 
measure of hostility. (Pomeroy’s Constitutional Law, Bennett's 3d ed., par. 712, 
p. 595.) 

In order further to weaken the insurrection and promote the cause 
for which the armies of the United States were fighting in the Philip- 
pines, President McKinley attempted, as occasions permitted, to arrange 
for the administration of the affairs of civil government in portions of 
the islands by civilians instead of the military authorities, and to inau- 
gurate, if possible, local governments essentially popular. This was 
plainly a war measure, and in adopting it President McKinley followed 
the example set by President Lincoln during the civil war. 

The first effort in this direction was the order of January 20, 1899, 
appointing the first Philippine Commission. Military necessities 
resulting from the insurrection prevented the accomplishment of the 
purposes of this Commission, and for a time the plan was held in 
abeyance. 

In March, 1900, it was considered that the success of our Army over 
the forces of the insurrection enabled our troops to hold und control 
territory sufficient to justify the further attempt to carry out the 
original intention to transfer the administration of the affairs of civil 
government to civilians. 

On March 15,1900, the President issued an order contemplating 
“the return of the Commission, or such of the members thereof as 
can be secured, to aid the existing authorities and facilitate this work 
throughout the islands.” (Message to Congress, December 5, 1899.) 

The authority conferred upon the Commission, and the general sub- 
jects respecting which the authority was to be exercised, were set 
forth in a communication from the President to the Secretary of War, 
dated April 7, 1900, containing certain instructions to be communi- 
eated by the Secretary of War to the Commission. As stated therein, 
the Commission was created ‘‘to continue and perfect the work of 
organizing and establishing civil government already commenced by 
the military authorities.” 

To promote this general purpose the Commission were instructed 
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to devote their attention to the establishment of municipal govern- 
ments in the cities and towns; the organization of government in the 
larger administrative divisions corresponding to counties, departments, 
or provinces; and, whenever the Commission is of opinion that the 
condition of affairs in the islands is such that the central administra- 
tion may safely be transferred from military to civil control, they are 
to report that conclusion to the Secretary of War, with their reecom- 
mendations as to the form of such central government, 

On the Ist day of September, 1900, the authority to exercise the 
powers of government in the Philippines which are of legislative 
nature, was transferred from the military governor to the Commis- 
sion, to be thereafter exercised hy them under the direction and sub- 
ject to the approval of the President, through the Secretary of War, 
until the establishment of the civil central government of the islands 
or until Congress shall otherwise direct. 

The Commission were directed to exercise this legislative authority 
in the making of rules and orders having the effect of law for the 
raising of revenue by taxes, customs duties, and imports; the appro- 
priation and expenditure of public funds of the islands; the establish- 
ment of an educational system to secure an efficient civil service; the 
organization and establishment of courts; the organization and estab- 
lishment of municipal and departmental governments, and all other 
matters of a civil nature for which the military governor had been 
competent theretofore to provide by rules or orders of a legislative 
character. 

Certain but not all of the powers of the Philippine government of 
an executive nature were conferred upon the Commission. The exee- 
utive powers conferred consisted of the authority to appoint officers 
under the judicial, educational, and civil-service systems and in the 
municipal and departmental governments. 

Until July 4, 1901, the military governor continued to be the 
executive head of the government of the Philippines and to exercise 
the executive authority not expressly assigned to the Commission, 
subject to the rules and orders enacted by the Commission in the exer- 
cise of their legislative powers. 

During this period the municipal and departmental governments 
continued to report to the military governor and were subject to his 
administrative supervision and control, under the direction of the 
Commission. 

On June 21, 1901, the President appointed Hon, William H, Taft 
civil governor of the Philippine Islands, and directed that on and after 
the 4th day of July, 1901, the executive power of appointment, there- 
tofore exercised hy the Commission, should be exercised by said civil 
governor with the advice and consent of the Commission; that as to 
the portions of the islands wherein public order is restored and pro- 
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vincial civil governments are established, the executive powers there- 
tofore exercised therein by the military governor were transferred to 
the civil governor, and the provincial and municipal governments and 
officials required to report to the civil governor. 

The authority of the military governor was continued as theretofore 
existing in those districts in which insurrection against the authority 
of the United States continues to exist or in which public order is not 
sufficiently restored to enable provincial civil government to he estab- 
lished. 

On the 4th day of July, 1901, in the city of Manila, William H. ‘Taft 
was inaugurated as the first civil governor of the Philippine Islands, 

Inasmuch as there are districts on the islands in which insurrection 
against the authority of the United States continues to exist, or in 
which public order is not sufficiently restored to enable provincial civil 
government to be established, it follows that the powers of civil gov- 
ernment in said islands continue to be exercised by both military and 
civilian officials. The military governor is the head of those districts 
wherein the affairs of civil government are administered by the mili- 
tary. The civil governor is the head of the government in those dis- 
tricts wherein the affairs of civil government are administered by 
provincial and municipal governments, conducted hy civilians. 

The territorial subdivisions in which the affairs of civil government 
are administered by civilians, and those in which said affairs are admin- 
istered by the military authorities, are shown by the following table: 
(See Annual Report of the Seeretary of War for 1901, Appendix D, 
p. 156.) 


Philippine [stande—Pravinces uncer civil adminiatration, 
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It will be observed that the difference between ** military 
ment and “civil” government in the Philippines is ut in on 
affairs of civil government are administered by Annee 
have entered the military service of the United St hil 
other the affairs of civil government ove slasistered Sea 
citizens selected from some other branch of the pabinns 
private life. 

There is also the further and substantial difference that undies: 
‘military ” government the President authorizes the military com- 
mander, acting as the head of the government, to exercise the powers 
of the three branches of government—legislative, executive, and 
judicial—while under the “civil” government the President provides 
that the powers of these three branches shall be exercised by differ- 
ent officials or bodies, although they continue to be united in the 
President. 

To ameliorate the conditions imposed upon the inhabitants of this 
hostile territory by the insurrection, the President permitted trade 
with certain portions thereof, under certain restrictions and subject to 
certain conditions. The authority exercised and the reasons prompt- 
ing the exercise are the same as in the instance of an exchange of pris- 
oners with the insurgents or according to captures the privileges of 
prisoners of war. Not all portions or ports of the archipelago are 
open to trade. The ports open to foreign trade are Manila, Luzon 
Island; Tloilo, Panay Island; Zamboanga, Mindanao Island; .Jolé, 
Jolé Island; Cebé, Cebit Island; Siassi, Siassi Island. 

The amount of revenue derived from the privilege of trading 
through these ports is shown by the following table, prepared by the 
statistical branch of the division of insular affairs, War Department: 


Customs duties collected in the Philippines on merchandise, from Auquat 22, 1898, to Sune 


#0, 1901. 

On imports: 
From United States iv: ::-.05:cuscacksocesaapeccascp benndaeeed $1, 607, 486. 00 
Broth Spat cca donc euca sos cn carecaneecldaacesapeak eu das Onee 1, 993, 990. 00 
3, 601, 476. 00 
————————ee 

On exports: 
To United Staton 2 7. s<-<seucssetaidaccesesanntceasieesaraet Maaa 305, 689. 00 
Wo Gala id 22 Sassi ocak gan sadilcs sede setae esekin eee tea aaeee 211, 745. 00 
517, 444. 00 
On exports to all countries, same period .........-...----+-----..-+ 1, 723, 173. 41 
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As to the total number of points in the islands to be reached by 
navigation, the only uuthentic information available in the Insular 
Division of the War Department is found on pages 157 to 140; Volume 
III, Report of Philippine Commission for 1900. 

From time to time the President informed Congress as to the course 
pursued in the administration of the affairs of civil government in the 
Philippines, and Congress acquiesced therein. Finally, by the legis- 
lative action known as the *‘ Spooner amendment” to the army appro- 
priation bill, approved March 2, 1901, the Congress ratified and 
confirmed the action of the President in said matters and assented to 
the further continuance of the course being pursued. The ‘Spooner 
amendment” is as follows: 

[Extract from an act making appropriation for the support of the Army for the fiscal year ending 


Jute 30, 1902, approved March 2, 1901.) 
* * * * * 2 * 


All military, civil, and judicial powers necessary to govern the Philippine Islands, 
acquired from Spain by the treaties concluded at Paris on the tenth day of Decem- 
ber, eighteen hundred and ninety-eight, and at Washington on the seventh day of 
November, nineteen hundred, shall, until otherwise provided by Congress, be vested 
in such person and persons and shall be exercised in such manner as the President 
of the United States shall direct, for the establishment of civil government and for 
maintaining and protecting the inhabitants of said islands in the free enjoyment of 
their liberty, property, and religion; Provided, That all franchises granted under the 
authority hereof shall contain a reservation of the right to alter, amend, or repeal 
the same. 

Until a permanent government shall have been established in said archipelago full 
reports shall be made to Congress on or before the first day of each regular session 
of all legislative acts and proceedings of the temporary government instituted under 
the provisions hereof; and full reports of the acts and doings of said government, 
and as to the condition of the archipelago and of its people, shall be made to the 
President, including all information which may be useful to the Congress in provid- 
ing for a more” permanent government: Provided, That no sale or lease or other dis- 
position of the public lands or the timber thereon or the mining rights therein shall 
be made: And provided further, That no franchise shall be granted whieh is not 
approved by the President of the United States and is not, in his judgment, clearly 
necessary for the immediate government of the islands and indispensable for the 
interest of the people thereof, and which can not, without great public mischief, 
be postponed until the establishment of permanent civil government; and all snch 
franchises shall terminate one year after the establishment of such permanent civil 
government. 

In enacting this legislation Congress had recourse to the war powers 
of the nation. During the civil war, Congress frequently exercised 
the war powers. Reference has already heen made to the action of 
Congress in regulating trade with the territory of rebellious States 
during that war. Attention is now directed to the action of Congress 
in the exercise of the war powers of the nation after the war had 
ceased and official proclamation thereof had been made. 

_ As regards public matters, there were two proclamations made by 
the President declaring that the war had closed—one, issued Nr 2, 
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For this purpose said act required: 
‘That said relel States «hall be divided into 


pater vite the exercise of military anthority under this act shall be ni nd 
v 

The reason for such government was declared by the preamble, 3 
follows: 

Whereas no legal State governments or adequate protection for life or 
exint in the rebel States of [naming them], and whereas it is necessary that p 
and good order should be enforced in said States until Joyal and 
governments can be established. 

The Supreme Court refused to interfere with the enforcement of 
said reconstruction acts or the exercise of the authority conferred 
thereby. (State of Mississippi . Johnson, 4 Wall., 475; State of 
Georgia 7. Stanton, 6 Wall., 50; Handlin «. Wickliffe, 12 Wall., 174; 
White ». Hart, 13 Wall,, 646. ) 

The court held that this legislation was political m character and 
therefore outside of the jurisdiction of the judicial department; that 
in creating such legislation Congress exercised certain of the sovereign 
powers of the nation which exist, but are reserved to the people by 
the Constitution. No one ever claimed that the government created 
by this legislation was that provided for by the Constitution of the 
United States for the States of the Union. It found its legal justifiea- 
tion in being an exercise of the inherent right of national soveroigiag 
to adequately deal with a national emergency. 

The situation then existing is thus described by Birkhimer: ~< 

But it was also true that the civil governments in the late insurrectionary States 
were inimical to the Union; that society there was in a dangerously disordered eo 
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dition; that deep-seated enmity was at this period entertained by the leading people 
toward important principles of governmental policy which those who had saved the 
Union had resolved should be incorporated into the Constitution. (Amendment 
XIV.) Technically it might be termed “time of peace," but in reality it was far 
different, as that phrase is generally understood. (Military Government and Mar- 
tial Law, Ed. T, 388.) 

In Texas, the military government installed under the reconstruction 
acts continued until April 16, 1870. Prior to the passage of the recon- 
struction acts in 1867, the people of Texas called a constitutional con- 
vention, which convened on February 7, 1866, and so amended the 
constitution of the State as to meet the changed condition of affairs 
brought about by the result of the war and the fourteenth amendment 
to the Constitution of the United States. These amendments were 
ratified by the people, All officers provided for by the State consti- 
tution were elected, and entered upon the discharge of their respective 
duties. The legislature met and passed laws, and the State govern- 
ment was again administered by officers holding under the terms of 
the State constitution; all the courts were held by judges elected as 
that constitution prescribed, and county and municipal officers, selected 
in the same manner, entered upon the discharge of their duties. But 
the reconstruction act of March 2, 1867, declared that no legal State 
government existed in Texas, and provided further for the military 
government of said State. The officers elected under the State consti- 
tution were removed from office and others appointed in their places. 
Among them the governor of the State, elécted under the State con- 
stitution as amended in 1866, was displaced, and a provisional governor 
was appointed and held the office until September 30, 1869, when he 
resigned, and from that time until January 8, 1870, the executive 
duties were performed by an adjutant of the general in command, 
placed in charge of civil affairs. On April 16, 1870, by General Orders, 
No. 74, the military commander declared the State had resumed prac- 
tical relations to the General Government, and all the authority con- 
ferred upon him by the reconstruction laws was remitted to the civil 

Speaking of the powers exercised by the officer in command of 
Texas under the reconstruction acts, the supreme court of Texas say: 

In Texas this officer exercised powers legislative and executive, if not judicial. 
(Daniel vy, Hutcheson, 86 Texas, 57.) 

In the same case the court say: 

That the State was governed by military law, even thongh its own laws may to 
some extent have been recognized and administered, must be considered an estab- 
lished faet. 

The power of the United States Government to impose such a rule upon the State 
must be recognized as fully, under the facts existing, as though Texas had theretofore 
been an independent sovereignty, haying no relation to-the United States than that 
usually sustained by one independent nation to another. 
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Civil war had existed of magnitude seldom exceeded, resulting in the | 
by force of arms of the cause the Stale hed eapounsdl, ind the < ation 
territory by a hostile army. = “se 

This occupancy was continues, and under the laws of war furnished ground for 
the establishment of military law. (86 Texas, 60.) ‘ 

Rae an eres ore ot Ts 
struction acts, say: 





The character of the insurrection in the Philippines, the purposes of 
the insurgents, and the means by which they endeavor to accomplish 
them.are well described in the address of Hon. Elihu Root, delivered 
at Canton, Ohio, October 24, 1900. 

In that address Secretary Root said: 

Pio del Pilar, Aguinaldo’s most active general, was the most notorious bandit in 
the Philippines. The orders for a combined attack and rising within the city of 
Manila on the 15th of Febroary, ten days after the Senate confirmed the treaty, con- 
tained these directions: 

First. You will so dispose that at 8 o'clock at night the individuals of the ter- 
ritorial militia, at your order, will be found united in all the streets of San Pedro, 
armed with their bolos and revolvers, and guns and ammunition, if convenient. 

Second. Philippine families only will be respected; they should not be molested, 
but all other individuals of whatever race they may be will be exterminated without 
any compassion, after the extermination of the army of occupation. 

That the malignant spirit prompting this murderous conspiracy is 
still potent with the insurgents is shown by the recent assassination 
of the officers and enlisted men who constituted the garrison at Samar, 

So long as this spirit shall prompt any considerable number of insur- 
gents to continue the insurrection, it is idle to say that the United 
States is not called upon to maintain its authority in said islands hy 
force of arms; and so long as the United States is called upon to rely 
upon the military branch of this Government to maintain its authority 
in the Philippine Islands, just so long the territory of the archipelago 
will be hostile. The question which presents itself to the executive 
discretion is, what would be the consequence if the military forees 
were withdrawn? It is useless to say that territory in whieh active 
military engagements are prevented by the presence of superior mili- 
tary force, subject to the direction of one of the combatants, is thereby 
- changed from hostile to peaceable. 

In order to create and maintain conditions under which trade with 
the archipelago was possible, the United States, during the year ending 
June 30, 1901, stationed troops at nearly five hundred points in the 
islands. A list of the places so garrisoned and « summary of the prin- 
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cipal events connected with the military operations in the Philippines 
from September 1, 1900, to June 30, 1901, is herewith transmitted as 
Appendix B. ore: 


Plead 

V.—THE AUTHORITY OF THE PHILIPPINE GOVERNMENT TO IM 
EXPORT TAXES ON THE PRODUCTS OF THE ISLANDS, IF IT BE CON- 
GEDED THAT THE TERRITORY HAS CEASED TO BE HOSTILE, 


When the Constitutional Convention in 1787 undertook to determine 
the proper agency of government to exercise the authority to impose 
duties on imports and exports, a conflict of interests immediately 
produced a controversy. Under the Confederation the individual 
States exercised this authority in such manner as the interests of the 
State required or the legislative discretion determined. This plan 
not only oceasioned great dissatisfaction to the States not supplied 
with good harbors, but also deprived the National Treasury of the 
most desirable means of securing revenues for the use of the 
General Government. The effort to confer this authority on the Gen- 
eral Government met resistance from the States benefited by the sys- 
tem prevailing under the Confederation and resulted in a compromise. 
(5 Madison’s Papers, 486; 2 Elliott’s Debates, 192, 196, 443, 444; 3 
Elliott’s Debates, 248; 42d Federalist.) 

The grant of the desired authority to the General Government was 
provided by Article I, section 8, paragraph 1, as follows: 

The Congress shall have power to lay and collect taxes, duties, imposts, and 
excises, * * * but all duties, imposts, and excises shall be uniform throughout 
the United States. 

The right of the States to exercise the sume authority was not sur- 
rendered, but was made dependent upon the consent of Congress, 

Article I, section 10, paragraph 2, provides as follows: 

No State shall, without the consent of Congress, lay any imposts or duties on 
imports or exports, except what may be absolutely necessary for executing its inspec- 
tion Jaws; and the net produce of all duties and imposts laid by any State on imports 
or exports shall be for the use of the Treasury of the United States; and all such 
lawe shall be subject to the revision and control of the Congress. 

From these two provisions it appears that the framers of the Con- 
stitution, while they desired to secure for the Federal Government all 
the duties imposed on foreign commerce, believed that a State which, 
for reasons of domestic policy, desired to tax such commerce more 
heavily than Congress did, should be permitted to do so, provided 
Congress assented thereto and the amounts realized were paid into the 
National Treasury. 

For many years after the close of the war for independence the most 
important public question was that of making provision for the pay- 
ment of the public debt incurred during that war, It would be remark- 
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able, indeed, if the framers of the Constitution had enti 
positively and entirely renounced the right to levy du 
I think these provisions of the Constitution contemplate 
eral Government was to realize revenue from duties levied 
but that said duties were to be prescribed by the States. — 
say, as to exports the individual States retained the authority to fix the 
duties, as that authority had been exercised under the Confederation, 
changed in two important particulars, the State must secure the per- 
mission of Congress for such exercise, and the amount realized must 
he paid into the National Treasury. The reason for permittting the 
individual States to exercise this authority is obvious. At the time 
the Constitution was being framed there were no articles of export 
produced generally throughout the Union. The great staples of the” 
South were not produced in any considerable quantity in the North, 
and the reverse was true. In view of this variety in the production 
of exports it was impossible, in levying an export duty, to select arti- 
cles which would secure and preserve the equality of the burden of 
taxation among the individual States. 

The principal articles of export at that time were cotton and grain. 
The burden of an export tax on cotton would be borne by the South 
and the burden of an export tax on grain would be borne by the 
North. If the North happened to control in Congress, it might tax 
the staples of the South; if the South were in power, it might place 
an export duty on the products of the North. It was necessary also to 
consider that the place of export might be a seaport in a State which 
would levy an export tax on articles not produced in that State or 
locality. These conditions are met and possible injustice and abuse 
guarded against by the provisions of the Constitution above quoted, 
and thereby was preserved the important right to tax both the incom- 
ing and outgoing commerce of the territory subject to the jurisdiction 
of the new government then about to be established. 

If the framers of the Constitution intended that instrument should 
prevent the national authority from meeting a national emergency by 
providing regulations for, or placing restrictions upon, the outgoing 
commerce of the national territory, it is singular that Jefferson, the 
distinguished expounder and defender of the Constitution, and Madi- 
son, whose work during the convention and afterwards won him the 
name ‘* Father of the Constitution,” should have secured the enactinent 
and enforced the provisions of the statutes known as the ** Embargo 
Laws.” 

Numerous regulations by Congress of the export trade which are 
capable of uniform application and resulting burdens throughout the 
United States have been sustained by the United States Supremo 
Court. (Pace v, Burgess, 92 U. S., 872; Turpin v. Burgess, 117 U.S., 
504; Brown ». Houston, 114 U.S., 622; Woodruff ». Parham, 8 Wall., 


123; Cooley v. Board of Wardens, 12 How., 299.) 
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Under this doctrine, it follows that if the Philippine Archipelago 
were a State of the Union, such State, with the permission of Congress, 
could impose an export tax. It is now established that in territory 
subject to the sovereignty and possession of the United States, but 
outside the territorial limits of a State of the Union, the national 
authority may exercise the powers of both Federal and State Goyern- 
ments. L 

The United States, while they hold conntry as a territory, have all the powers of 
both national and municipal government. (Shively r. Bowlby, 152 U.S., 1, syllabus. ) 

At present the national authority of the United States in the Philip- 
pines is exercised by the executive department of the Federal Goy- 
ernment, by and with the assent of Congress, and confirmed by the 
Congressional enactment known as the Spooner amendment. 

Article I, section 9, paragraph 5, of the Constitution is as follows: 

No tax or duty shall be laid on articles exported from any State. 


The article in which this provision appears is the one whereinare set 
forth the powers conferred upon Congress and the limitations thereon. 
Said provision is in harmony with the doctrine that the authority to 
lay duties on exports was reserved to the States. 

That the inhibition does not limit the authority of Congress when it 
shall undertake to legislate for the Philippines is apparent, since the 
prohibition directly refers and is confined to the exports “from any 
State.” The limitation is imposed on the authority of Congress to 
regulate the commerce of a State and can not be considered a limitation 
on the power given by Article III, section 3, paragraph 2,— 

The Congress shall haye power to dispose of and make all needful rules and regu- 
lations respecting the territory or other property of the United States. 

If it shall be insisted or determined that after the exchange of ratifi- 
cations of the treaty of peace with Spain (1898) the territory of the 
Philippine Islands ceased to be foreign to the territory of the United 
States, it follows that the customs duties called *‘export taxes” can 
not be held to be in violation of the provisions of the Constitution 
prohibiting Congress from imposing taxes on exports. The Supreme 
Court of the United States has held in a number of cases that the 
word **export,” wherever used in the Constitution in connection with 
commerce, refers exclusively to commerce with foreign territory. 
(Woodruff v. Parham, 6 Wall., 123, 186; Brown v. Houston, 114 U. S., 
622; Coe v. Errol, 116 U. §., 517; Turpin ». Burgess, 117 U. 8., 504; 
Pittsburg Coal Co. v. Louisiana, 156 U, S., 590, 600.) 

In the case last cited (156 U. S., 600) the court say: 

The terms “imports” and “‘exports" apply only to articles imported from foreign 
countries or exported to them. The inhibition imposed is the laying of duties on 
imports from foreign countries, and not on such as came from one State to another. 
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The Constitution does not say no tax or duty shall. ‘be laid on arti- 
cles exported from any territory throughout the United States, but 
confines the prohibition to “exports from a State. The | 
explicit and admits of but one construction, The language is not as 
broad as is used in the requirement that “duties, imposts, and excises 
shall be uniform throughout the United States.” The restriction is 
limited, territorially, to territory within the boundaries of any State 
of the Union. 
‘ It can not, in candor, be claimed that the Philippine archipelago is 
a State of the Union; yet, unless it is, nothing is to be derived from 
said provision of the Constitution, even if it be admitted that the 
territory of the archipelago is now incorporated into the United 
States and the territorial boundaries of the United States extended 
to include it. 


In Downes ». United States (182 U. 8.), Mr. Justice Brown says: 


In determining the meaning of the words of Article I, section 6, “ uniform through- 
out the United States,’’ we are bound to consider not only the provisions forbidding 
preference being given to the ports of one State over those of another (to which 
attention has already been called), but the other clauses declaring that no tax shall 
be laid on articles exported from any State, and that no State shall, without the con- 
sent of Congress, lay any imposts or duties upon imports or exports, nor any duty 
on tonnage. The object of all these was to protect the States which united in form- 
ing the Constitution from discriminations by Congress which would operate unfairly 
or injuriously upon some States and not equally upon others. The opinion of Mr. 
Justice White in Knowleton v. Moore (178 U. 8., 41) contains an elaborate historical 
review of the proceedings in the convention which resulted in the adoption of these 
different clauses and their arrangement, and he there comes to the conclusion (p, 
105) that “although the provision as to preference between ports and that regard- 
ing uniformity of duties, imposts, and excises were one in purpose, one in their adop- 
tion,” they were originally placed together and ‘ became separate only in arranging 
the Constitution for the purpose of style.’’ Thus construed together the purpose is 
irresistible that the words “throughout the United States” are indistinguishable 
from the words “among or between the several States,” and that these prohibitions 
were intended to apply only to commerce between ports of the several States as they 
then existed or should thereafter be admitted to the Union. 


If it is insisted that the territory of the Philippine Islands has 
ceased to be hostile, and that under the decisions of the Supreme Court 
in the insular cases the executive department is without authority to 
impose duties of any kind on articles passing between that territory 
und the United States, but that authority to impose any duties on such 
articles is vested in the legislative department of this Government, 
such contention is to be answered by calling attention to the provision 
of the ‘* Spooner amendment,” as follows: 

All military, civil, and judicial powers necessary to govern the Philippine Islands, 
acquired from Spain by the treaty concluded at Paris on the tenth day of December, 


eighteen hundred and ninety-eight, and at Washington on the seventh day of 
November, nineteen hundred, shall, until otherwise provided by Congress, be vested 
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in such person and persons and shall be exercised in such manner as the President 
of the United States shall direct, for the establishment of civil government and for 
maintaining and protecting the Inhabitants of said islands in the free enjoyment of 
their liberty, property, and religion. 


Such taxes, duties, imposts, and excises as Congress is at liberty to 
enforce wt the ports in the Philippines the present government of the 
islands may enforce therein, The decisions of the Supreme Court in 
the insular cases determine that in legislating for Porto Rico or other 
territory outside of the territorial boundaries of a State of the Union, 
the legislative authority is not bound by the limitations of the Consti- 
tution relating to the exercise of the legislative power over territory 
within a State of the Union." 


VL. THE RIGHT OF THE UNITED STATES TO ADOPT AND ENFORCE REG- 
ULATIONS FOR TRADE WITH THE PHILIPPINE ISLANDS 18 NOT CON- 
TROLLED BY THE LIMITATIONS OF THE CONSTITUTION RESPECTING 
THE REGULATIONS OF TRADE WITH TILE STATES OF THE UNION. 


Reference has been made hereinbefore to the proposition that the 
ordinances and institutions created by the military government in ter- 
ritory occupied by the military forces of the United States, continued 


*“Norr.—Since the foregoing.was prepared and submitted the Supreme Court of the 
United States announced their determination of the Fourteen Dixmond Rings case 
and also of Dooley rv. United States. 

In delivering the opinion of the court in the Diamond Rings ease Mr, Chief Justice 
Fuller says: 

“In Downs », Bidwell the conclosion of the majority of the court was that an act 
of Congress levying duties on goods imported from Porto Rico into New York not 
in conformity with the provisions of the Constitution in respect to the imposition of 
duties, imposts, and excises was valid, * * * although by the cession Porto Rico 
ceased to be a foreign country and became a Territory of the United States and 
domestic, yet that it was merely ‘appurtenant’ territory and ‘not a part of the 
United States within the revenue clauses of the Constitution.’ 

“This view placed the territory, though not foreign, outside of the restrictions appli- 
cable to interstate coumerce, and treated the power of Congress, when affirmatively 
exercised over a territory, situated as supposed, as uncontrolled by the provisions of 
the Constitution in respect of national taxation, " 

In delivering the opinion of the court in Dooley ». United States (filed December 
2, 1901), Mr. Justice Brown says: 

It follows, and is the logical sequence of the case of Woodruff v. Parbam, thut the 
word “export” should be given a correlative meaning and applied .only to goods 
exported to a foreign country. (Muller 7. Baldwin, L. R., 9, Q. B., 457.) If, then, 
Porto Rico be no longer a foreign country under the Dingley act, as was held bya 
majority of this court in De Lima r. Bidwell (182 U. S., 1) and Dooley v. United 
States (182 U.S., 222), we find it impossible to say that goods carried from New York 
to Porto Rico can be considered as ‘‘exported”” from New York within the meaning 
of that clause of the Constitution. If they are neither exports nor imports, they are 
still liable to be taxed by Congress under the ample and comprehensive authority 
conferred by the Constitution ‘‘to lay and collect taxes, duties, imposts, and excises.” 
(Art. I, sec. 8.) 
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after the treaty of peace had permanently attached the s« 
the United States to said territory, until modified 
action of the legislative department of the United a 


In Fa hae v. United States (182 U. S., 222), speaking of got aaanabee 
in Porto Rico after the exchange of ratifications of the treaty with 
Spain, Mr. Justice Brown says: 


We have no doubt, however, that, from the necessities of the case, the right to. 
administer the government of Porto Rico continued in the military commander after 
the ratification of the treaty and until further action by Congress. 

In matters relating to internal or domestic affairs the authority of 
such government, so continued, would be the same as theretofore, and 
the governing authority justified 1 in dealing with said affairs as neces- 
sity required and prudence dictated, restrained only by the established 
usages of nations. 

The decision of the majority of the court in Dooley v. United States 
calls attention to the doctrine that, in matters not internal or domestic, 
but involving the relations, after the treaty was ratified, between the 
territory and inhabitants ef Porto Rico and the Federal Go mM 
of the United States, the insular government of Porto Rico was not 
authorized to exercise a free hand. The decision in the Dooley case 
is not of controlling foree over the proposition under consideration. 
The question in the Dooley cuse was whether or not the territory of 
Porto Rico was fore‘yn. The question involved in the proposition 
under consideration is whether or not the territory of the Philip- 
pines is Aostile. 

The treaty of Paris, in dealing with the matter of sovereignty over 
tue territory ceded by that instrument, went no further than to attach 
the sovereignty of the United States to said islands. Whether said 
treaty is considered as the inception of the rights of the United States 
or as the confirmation of rights acquired by conquest, the fact remains 
that the treaty provisions, as to sovereignty, stop at the point where 
they accomplish the result of attaching the sovereignty of the United 
States to the islands. The treaty itself, as to sovereignty, accomplishes 
no other or different result than would be accomplished by an original 
discovery of an island, and the taking possession thereof in the name 
of the United States. The importance of bearing in mind the limita- 
tions of the work performed by the treaty arises from the fact that 
the treaty is popularly believed to have accomplished many things 
which it did not do. 

One important thing which the treaty did not do, was to fix the rela- 
tions which the ceded islands and the inhabitants thereof were to sustain 
to the Federal Government of the United States. 

The reason for not fixing said relations by treaty stipulations is that 
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the authority to fix such relations is not possessed by the treaty-making 
power of the Government of the United States. The authority so to 
do is vested in the Congress. 
The question arose at the time the Louisiana Purchase treaty was 
considered by Congress. That treaty contained the following provisions: 
Anricie 11, The inhabitants of the ceded territory shall be incorporated in the 
Union of the States and admitted as soon as possible, according to the principles of the 


Federal Constitution, to the enjoyment of all the rights, advantages, and immunities 
of citizens of the United States ; and in the meantime they shall be maintained and 


protected in the free enjoyment of their liberty, property, and the religion which 
they profess. 
* * * * * * * 


Arricte VIL. As it is reciprocally advantageous to the commerce of France and 
the United States to encourage the communication of both nations for a limited time 
in the country ceded by the present treaty until general arrangements relative to 
the commerce of both nations may be agreed on, it has been agreed between the 
contracting parties that the French ships coming directly from France or any of 
her colonies, loaded only with the produce and manufactures of France or her said 
colonies, and the ships of Spain coming directly from Spain or any of her colonies, 
loaded only with produce or manufactures of Spain or her colonies, shall be admitted 
during the space of twelve years in the port of New Orleans, and in all other legal 
ports of entry within the ceded territory, in the same manner as the ships of the 
United States coming directly from France or Spain, or any of their colonies, without 
being subject to any other or greater duty on merchandise, or other or greater 
tonnage, than that paid by the citizens of the United States. 

When Congress was called upon to supply the legislation necessary 
to carry out the immediate requirements of the treaty, President Jef- 
ferson was assailed from all sides for having attempted to usurp the 
well recognized powers of Congress by consenting to these provisions. 
(Annals of Congress, 1803, pp. 482 et seq.) 

The question again arose upon the acquisition of Upper California 
and New Mexico. Itwill be recalled that soon after the treaty of 
peace with Mexico was ratitied, the people of Upper California and 
New Mexico attempted to settle for themselves the relations which 
they and the territory they inhabited were to sustain to the Federal 
Government of the United States, and proceeded to organize a gov- 
ernment for the territory, and elected Senators and Representatives 
in Congress. These Senators and Representatives came to Washing- 
ton and claimed recognition by the respective bodies of Congress; 
whereupon the desired recognition was refused. Congress went fur- 
ther, and caused an investigation as to whether President Polk had 
instigated the unwarranted action of the people of the newly acquired 


It will be remembered, that after the successes of the Union armies 
in the third campaign of the civil war, President Lincoln issued a 


jon inviting the people living in the rebellious districts to 
orm loyal governments, under certain conditions prescribed by the 
procla (13 Stat. L., 738.) 


— 
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Pursuant to said proclamation, governments were orga 
Louisiana and Arkansas in 1864, and in Tennessee in 1865. Co ETeSS 
refused to recognize these governments, and Senators and Representa-_ 
tives elected thereunder were denied seats in the respective Houses. 

Although the organization of these governments was a war measure 
intended to further weaken the rebellion, the attempt of the Executive 
to determine and adjust the relations, existing and prospective, sus- 
tained by the territory and inhabitants of the rebellious districts to 
the Federal Government, caused the first decided antagonism between 
the President and Congress growing out of the conduct of the war, 
The insistence of President Johnson upon the right of the Executive 
to exercise this authority culminated in proceedings by Congress for 
his impeachment and immutably determined that under our form of 
government the power to fix and determine the relations to the Fed- 
eral Government to be sustained by territory and inhabitants, not 
included within the geographical boundaries of a State of the Union, 
does not belong to the executive department, but rests in the sover- 
eign people, to be exercised by their representatives in the two Houses 
of Congress. 

This is the principle upon which rests the decision of the Supreme 
Court of the United States in Fleming v. Page (9 How., 603), wherein 
the court says (604-616): 

By the laws and usages of nations, conquest is a valid title while the victor mainteins 
the exclusive possession of the conquered country. * * * As regarded by all 
other nations, Tampico was a part of the United States and belonged to them as 
exclusively as the territory included in our established boundaries, but yet it was not 
a partof the Union. * * * Nordoes the law declaring the war imply an authority 
to the President to enlarge the limits of the United States by snhjugating the enemy’s 
country. * * * His duty and his power are purely military. As commander in 
chiel * * * he may invade the hostile country and subject it to the sovereignty 
and authority of the United States. But his conquests do not enlarge the boundaries of 
the Union nor extend the operation of our institutions and laws beyond the limita before 
assigned them hy the legislative power. 

* * * * * * * 

The boundaries of the United States as they existed when war was declared against 
Mexico were not extended by the conquest; nor could they be regulated by the yary- 
ing incidents of war and be enlarged or diminished as the armies on either side 
advanced or retreated. They remained unchanged. And every place which was ont 
of the limits of the United States as previously established by Congress was still 
foreign. 








The theory that the President and Senate, by an exercise of the 
treaty-making power, can determine and establish the relations to the 
Federal Government of the United States to be sustained by foreign 
territory and inhabitants, upon the territory becoming subject to the 
sovereignty of the United States, is based upon the doctrine that the 
President and Senate possess the powers under this Republic which 
are possessed by kings and kings’ councils under a monarchy, Tt over- 
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turns and destroys the principle upon which this Republic is founded 
by denying that sovereignty is vested in the people. - 

Under all Governments additions to the realm, the privilege of par- 
tiecipating in the Government, and the relations to be sustained to the 
prevailing sovereignty are matters to be determined by the sovereign. 
In the United States the sovereign is the people, not the President or 
the Senate, ¥ 

In Europe the king is the sovereign and sovereignty is vested in 
him. He can therefore do as he likes in such matters or as his mili- 
tary forces enable him todo. A king can extend his kingdom to the 
four corners of the earth if he has the requisite military force. Hav- 
ing conquered a province, he can incorporate it into his kingdom or 
not as he sees fit; and allow the conquered inhabitants to participate 
in his government as much or little as he desires; and determine the 
status of the territory and its inhabitants under his sovereignty, 
including the relations to be sustained by such territory to the State 
of which it has become a dependency; but this great power of the soy- 
ereign is vested under our form of government in the people and not 
in the Chief Executive or the Commander in Chief of the Army and 
Navy. To permit the exercise of this power by the President is to 
concede to him the highest authority known to kings. 'To permit the 
exercise of this power by a military officer of however high degree, is 
to establish ‘ militarism” in its worst and most obnoxious form. 

The most the President and Senate can do by treaty stipulations, or 
a military commander can do by conquest, is to give the sovereign 
people an opportunity to say what shall be done with territory and its 
inhabitants. The will of the sovereign people in regard thereto is to 
be declared by the legislative department of the Government—that is, 
Congress. This authority is especially conferred on Congress by sec- 
tion 3 of Article [V of the Constitution, which provides that— 

Congress shall haye power to dispose of and make all needful rules and regulations 
respecting the territory * * * belonging to the United States. 


It was this difference between the President of the United States and 
the King of England to which the Supreme Court of the United States 
referred when, in speaking of the effect of the conquest of Mexico by 
the United States, it snid: ; 

Th the distribution of political power between the great departments of this Goy- 
ernment there is such a wide difference between the power conferred on the President 
of the United States and the authority and sovereignty which belong to the English 
Orown that it would be altogether unsafe to reason from any supposed resemblance 
between them, either as regards conquest in war or in any other subject where the 
rights and powers of the executive arm of the Government. are brought in question. 
(Fleming v. Page, 9 How., 618.) 

Having in mind this want of authority on the part of the treaty- 
making power, the statesmen composing the American Commission 
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at Paris and the great President under whose perso 
the proceedings of the peace conference were cor Le 
abstained from attempting to exercise this power. Th 
the effect of the transfer of sovereignty on the nationality of the 
inhabitants of the islands was dealt with in the treaty as follows 
(Art. TX): 

Spanish subjects, natives of the Peninsula * * * in case they remain in the 
territory, may preserve their allegiance to the Crown of Spain by making * * * 
a declaration of their decision to preserve such allegiance; in default of snch declara- 
tion they shall be held to have renounced it and to haveadopted. nena 
territory in which they may reside, 

It will be noted that the treaty does not provide that the 
adopted is that of the United States. The nationality of the inhabi- 
tants was to follow the political fortune of the territory of the island 
in which the individual resided, and the political status of the islands 
was to be determined and declared by Congress, 

Said Article LX of the treaty further provided: 

The civil rights and political status of the native inhabitants of the territories 
hereby ceded to the United States shall be determined by Congress, 

Wherever in said treaty it was intended to include Cuba in the 
treaty provision, the stipulation is made with reference to *‘ the terri- 
tories relinquished or ceded by Spain,” but in the stipulation above 
quoted the provision is confined to ‘* the territories ceded to the United 
States,” among which were the Philippines. 

The expression “civil rights and political status” ought not to be 
interpreted as though it read ‘‘civil and political rights.” Politieal 
status is the base on which political rights stand; the foundation on 
which are erected many privileges, benefits, and immunities, among 
which are political rights. There is a difference between the political 
status of territory and the political status of the inhabitants, but the 
two are so closely related as to be interdependent. It is manifest 
that the Treaty of Paris (1898) contemplated and provided that the 
political status of both territory and inhabitants of the islands ceded 
to the United States ‘‘shall be determined by Congress.” 

The treaty, being formulated, was submitted to the President, who 
communicated its provisions to the Senate for advice and recommen- 
dation of the body as to whether or not the proposed treaty should 
he watified by the Executive. The Senate advised that the President 
ratify said treaty, and thereupon the President. ratified it, By this 
action the treaty-making power of the United States confirmed the 
provisions of said treaty that the political status of the islands and 
their inhabitants ‘shall be determined by the Congress,” and to the 
extent of the authority possessed by the treaty-making power of this 
Government made such provisions the law of the land. Therefore, 
both by the distribution of powers under our system of government 
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and the action of the treaty-making power, it devolves upon the Con- 
gress to determine the stutus of these islands and their inhabitants, 
including the relations which they sustain to the Federal Government 
of the United States, 

The Senate did not confine itself to recommending the ratification 
of the treaty. In connection therewith the Senate passed the follow- 
ing resolution: 

Resolved by the Senate and House of Representatives of the United States af America in 
Congress assembled, That by the ratification of the treaty of peace with Spain it is not 
intended to incorporate the inhabitants of the Philippine Islands into citizenship of 
the United States, nor is it intended to permanently annex said islands as an integral 
part of the territory of the United States; but it is the intention of the United States 
to establish on said islands a government suitable to the wants and conditions of the 
inhabitants of said islands to prepare them for local self-government, and in due time 
to make such disposition of said islands as will best promote the interests of the citi- 
zens of the United States and the inhabitants of said islands. 


The investigation so far has proceeded on the theory that the soy- 
ereignty of the United States did not attach to the Philippine Archi- 
pelago until the treaty of Paris was agreed to in the conference and 
thereafter ratified and exchanged. In the opinion of the writer hereof, 
this theory is not correct, and the United States will be placed at a dis- 
advantage and involved in unnecessary complications hereafter if 
such theory is accepted. 

The position taken by the American Commission at Paris (1898) was 
that the sovereignty of the United States attached to the Philippines 
when Manila, the provincial capital, was occupied by the military 
forces of the United States as a result of military operations by which 
the Spanish sovereignty in the archipelago was overthrown. This 
condition was a sufficient basis of good title for the United States. So 
long as the United States continued to hold and occupy the islunds 
neutral nations must recognize the United States as possessed of sov- 
ereignty thereover. As was said by the United States Supreme Court 
with regard to territory subjected to military occupation during the 
war with Mexico: 

Tt is true that when Tampico had been captured and the state of Tamaulipas sub- 
jugated other nations were bound to regard the country, while our possession con- 
tinned, as the territory of the United States and to respect it as such; for by the laws 
and usages of uations vonquest is a valid title while the victor maintains the exclu- 
sive possession of the conquered country. * * * As regarded by all other nations, 


it was a part of the United States, and belonged to therm as exclusively as the terri- 
tory inclnded in our established boundaries; but yet was nota part of the Union, 


(Fleming », Page, 13 How., 615,) 

At the time of the peace conference in Paris in 1598, all the rights 
of Spain i in Porto Rico, Guam, and the Philippines had not been oblit- 
erated. ‘The sovereignty of Spain over these islands had been displaced 

hut the Spanish Government and sovereignty elsewhere 
had not been destroyed. The rights of the United States in said 



















pipe upon the ability to-m 
the doctrine of postliminy the sovereignty a 
become superior to those of the United Staton, ' 
again came into possession of any portion of s 
American Commission, therefore, required, as a cond 
toa peace, that Spain surrender this right of rep 
toward the islands mentioned the same position as 
other nations of the earth. In short, the treaty of | 
firmed the rights of the United States instead of ered 
If the foregoing views are correct, it would seem to f 
relations of the islands, affected by the treaty, to the Fe 


the same after the ratification of the treaty as they were before 
is to say, the relations are those of territory, the conquest of 
has been accomplished. 

Tf it is contended that the treaty with Spain is to be interp 
as to create a changed condition in the relations theretofore s ' 
by the territory of said islands to the Federal Government of the 
United States, who is competent to declare the proper pple er 
Primarily the controversy lies between the territory itself. e 
inhabitants in their associated or collective capacity, and the Federal 
Government of the United States. The territory and the inhabitants 
come to the Federal Government and say: By the treaty you are 
required to assume toward usa certain relation, The rights, — 
leges, and immunities of the Federal Government are involved, 
authority over said territory, considered as territory, and over on 
inhabitants, considered as a people, is challenged. It seems manifest 
that the questions thus presented must be referred tq the political 
branch of the Government. The judicial branch is without jurisdic- 
tion over the parties to the controversy or the subject-matter, Let 
us suppose that the territory and inhabitants constituting the Territory 
of New Mexico were to go into court and insist that by the treaty of 
peace with Mexico the relations sustained by them to the Federal 
Government was that of a State of the Union. Would any court 
undertake to judicially determine such contention ! 

Questions involving the relations of the Federal Government to ter- 
ritory and the interpretation of treaties affecting the rights of the Fed- 
eral Government are to be determined by the political branch; and 
that branch haying determined the questions, the determination is” 
binding upon the courts when they are called upon to determine ques- 
tions us they arise upon a claim of right asserted by an individual or 
association capable of maintaining a proceeding i in court. For exam- 
ple, let us consider that a question has arisen as to our national bound- 
aries, The determination of a question of national boundary by the 
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political branch is binding upon the judicial branch. The interpreta- 
tion of a treaty establishing a boundary made by the political branch 
is binding upon the courts. Questions of boundaries belong to our 
foreign relations, and as such are to be dealt with by the political 
branch of the Government, 

In Williams +. Suffolk Insurance Company (13 Pet., 415), the court 
say (420): 

And can there be any donbt that when the executive branch of the Government, 
which is charged with our foreign relations, shall in its correspondence with a foreign 
nation assume a fact in regard to the sovereignty of any island or country, it is con- 
clnsive on the judicial department? And in this view it is not material to inquire, 
nor is it the province of the court to determine, whether the executive be right or 
wrong. It is enough to know that in the exercise of his constitutional functions he 
has decided the question. Having done this under the responsibilities which belong 
to him, it is obligatory on the people and Government of the Union, 

If this were not the rule, cases might often arise in which, on the most important 
questions of foreign jurisdiction, there would be an irreconcilable difference between 
the executive and judicial departments. By one of these departments a foreign 
island or country might be considered as at peace with the United States, whilst the 
other would consider it in a State of war. No well-regulated government has ever 
sanctioned a principle so unwise and so destructive of national character. 


In Foster & Elam ~. Neilson (2 Pet., 253) the court say (309) 
(Marshall, Ch. J.) : 


After these acts of sovereign power over the territory in dispute, asserting the 
American construction of the treaty by which the Government claims it, to maintain 
the opposite construction in its own courts would certainly be an anomaly in the his- 
tory and practices of nations. If those departments which are intrusted with the for- 
eign intercourse of the nation, which assert and maintain its interests against foreign 
powers, have unequivocally asserted its rights of dominion over a country of which 
it is in possession, and which it claims under a treaty; if the legislature has acted on 
the construction thus asserted, it is not in its own courts that this construction is to 
be denied, A question like this respecting the boundaries of nations is, as has been 
truly said, more a political than a legal question; and in its discussion the courts of 
every country must respect the pronounced will of ‘the legislature. Had this suit 
been instituted immediately after the passage of the act for extending the boundary 
of Louisiana could the Spanish construction of the treaty of St. Ildefonso have been 
maintained? Could the plaintiff have insisted that the land did not lie in Louisiana, 
bot in West Florida; that the occupation of the country by the United States was 
wrongful, and that his title under a Spanish grant must prevail, because the acts of 
Congress on the subject were founded on a misconstruction of the treaty? If it be 
said that this it does not present the question fairly, because a plaintiff 
admits the rity of the court, let the parties be changed. If the Spanish grantee 
had obtained possession so as to be the defendant would a court of the United 
States maintain his title under a Spanish grant, made subsequent to the acquisition 
of Louisiana, singly on the principle that the Spanish construction of the treaty of 
St. Ildefonso was right and the American construction wrong? Such a decision 
would, we think, have subyerted those principles which govern the relations between 
the legislative and judicial departments and mark the limits of each. 


In United States ». Arredondo (6 Pet., 691) the court say (711): 
‘This court did not deem the settlement of RET Tout a politiesd, 
‘question—that it was not its duty to lead, but to follow, the action ol The other 

















Spcecatet is nation have established.” “If the 
a plain one its courts would hesitate to pronounce it " 
however individual judges might construe the treaty of SI 
ince of the court to conform its decisions to the will of 
has been clearly expressed.”’ (2 Pet., 307.) 


In Garcia 2. Lee (12 Pet., 511) the court say (516): 


The question of boundary between the United States and Spain was 4 
the political departments of the Government; that the legislative 
branches haying decided this question the courts of the United States were: 
regard the boundary determined upon by them as the true one. - 


Tn the opinion of the Supreme Court in the case of Joi 
States (187 U. S., 202), written by Mr. Justice Gray, the la 
stated: * ~m 


Who is the sovereign de jure or de facto of a territory is not a judicial, br 
cal, question, the determination of which by the legislative and executive depa 
of any government conclusively binds the judges as well as all other officer 
and subjects of that government. This principle has always been aalald Dy 
court, and has been affirmed under a great variety of circumstances, (Gel 
Hoyt, 3 Wheat,, 246, 324; U.S. », Palmer, 3 Wheat., 610; The Divina on 
Wheat., 52; Hooter #: Neilson, 2 Pet., 238, 307, 309; Keane . i teoaungthc eae 
Garcia v. Lee, 12 Pet., 511, 520; Williams. Insurance Co., 13 Pet., 415; 0.8. . Yorba, 
1 Wall., 412, 428; U.S. r. Lande, 11 Wall., 632, 638.) it is equally well settled in 
England. (The Pelican, Edw. Adm, Append. D.; Taylor v. Barclay, 2 Sim., 213; 
Emperor of Austria v. Day, 3 De Gex, F. & J., 217, 221, 283; Republic of Peru . 
Pernvian Guano Co., 36 Ch, Div., 489, 497; Republic of Pera v. Dreyfus, 38 Ch. Diy., 
356, 359.) * * * Allcourts of justice are bound to take jndicial notice of the 
territorial extent of the jurisdiction exereised by the government whose laws they 
wliminister, or of its recognition or denial of the sovereignty of aforeign power, as 
appearing from the public acts of the legislature and executive, although those acts 
are not formally put in evidence, nor in accord with the pleadings. (U. 8. «. Reynes, 
9 How., 127; Kennett v, Chambers, 14 How., 38; Hoyt ¢. Russell, 117 U. 8., 401, 404, 
6 Sup. Ct. Rp., 881; Coffee v, Groover, 123 U. 8. 1, 8 Sup. Ct. Rep., 1; State #, Dun- 
well, 3 R. 1., 127; State v. Wagner, 61 Me., 178; Taylor v. Barelay, and Emperor of 
Austria ». Day, above cited; 1 Green|. Ey., sec. 6.) 


In the cause of the James G, Swan (50 Fed. Rep., 110) the court say; 


As our Goyernment is constituted, the President and Congress are vested. with all 
the responsibility and powers of the Government for determination of questions as 
to the maintenance and extension of our national dominion, It is not the province — 
of the courts to participate in the discussion or decision of these questions, for they 
are of a political nature and not judicial. The Congress and the President having 
assumed jurisdiction and sovereignty, and having made declarations and assertions: 
as to the extent of our national authority and dominion above indicated, * * * 
all the people and courts are bound by such governmental acts, declarations, and 
assertions, * * * and the responsibility of maintaining the national authority 
within the boundaries so fixed, and to the extent asserted by the executive and leg 
slative authority against foreign governments, rests with the executive and 
tive branches of the Guvernment: 
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In Fleming et al. ». Page the court say (# How., 616): 

But the boundaries of the United States, as they existe] when war was 4 
against Mexico, were not extended by the conquest, nor could they be reg 
the varying incidents of war and be enlarged or diminished as the armies 
side advanced or retreated. They remained unchanged. And every plac 
was out of the limits of the United States, a» previously established hy the 
authorities of the Government, was still foreign. 

If the views hereinbefore expressed are correct, it follows — 4 

1. The treaty-making power of the United States is 
authority to establish the relations to the Federal Governm 
United States to be sustained by territory and inhabitants a 
by conquest. 

2. The treaty-making power in the instance of the late tre 
Spain did not attempt to fix said relations, but expres 
that such relations should be determined by Congress, 

3. If any question exists as to the relations now § |) 
territory of the Philippine Islands to the Federal Ge- 1 
United States, such question, since it involves the 
eral Government, must be resolved hy the political 
subject to the judicial branch. 

4. The territory of the Philippine Islands being }~« 
of the insurrections therein, such territory and += 
thereby brought within the governing authority of 
the nation, the exercise of which said powers is regulaty 
of war and not by constitutional provisions, legislative enactments, ur 
treaty stipulations intended to provide for the conditions of peace. 


War DEPARTMENT, 
Washington, January 28, 1902. 

Sir: Referring to your several communications in respect of a number of suits 
instituted in the Federal courts of the United States to recover amounts paid to the 
government of the Philippine Islands as duties on imports into and exports from 
the territory of said islands, permit me to call your attention to the inclosed copy of a 
report by the law officer, Division of Insular Affairs, on ‘The right of the govern- 
ment of the Philippine Islands, instituted by the President of the United States, to 
regulate commercial intercourse with the archipelago, and, as an incident to such regu- 
lation, to impose import and export duties.’’ This report sets forth the views and 
reasons therefor pursuant to which said import and export duties were collected. 

The questions as to time and amount of payment, character of goods, place of 
origin, etc., involved in said cases have been referred to the local authorities in the 
Philippines for information in regard thereto. Upon receipt thereof you will be 
further advised. 

Very respectfully, 
Exinu Root, 
The AtrorNey-GENERAL. Secretury of War. 


APPE} 









































[Section 6, Chapter 3, 12 United States Statutes at L 


Sec. 5. And he it further enacted, That whenever th 
provisions of the second section of the act entitled 
forth the militia to execnte the laws of the Union, su 
invasions, and to repeal the act now in force for that p 
twenty-eight, seventeen hundred and ninety-five, shall } 
to suppress combinations against the laws of the United SI 
to be duly executed, and the insurgents shall have failed 
directed by the President, and when said insurgents claim to 
of any State or States, and such claim is not disclaimed or 
exercising the functions of government in such State or 
parts thereof in which said combination exists, nor such insurrec 
said State or States, then and in such case it may and s 
President, by proclamation, to declare that the inhabitants of ¢ 
tion or part thereof, where such insurrection exists, are in a 
against the United States; and thereupon all commercial intercou 
the same and the citizens thereof and the citizens of the rest of ay 
shall cease and be unlawful so long as such condition of hostility ‘cont 
all goods and chattels, wares and merchandise, coming from said 
the other parts of the United States, and all proceeding to such 
land or water, shall, together with the vessel or vehicle conveying the me, 
veying persons to or from such State or section, be forfeited to the Ui 
Provided, however, That the President may, in his discretion, license 
commercial intercourse with any sneh part of said State or section, the 
of which are so declared in a state of insurrection, in such articles, ar 
time, and by such persons, as he, in his diseretion, may think most’c 
the public interest; and such intercourse, so far as by him licensed, 
ducted and carried on only in pursuance of rules and regulations prese 
Secretary of the Treasury. And the Secretary of the Treasury may ap) 
officers at places where officers of the customs are not now authorized by 
be needed to carry into effect such licenses, rules and regulations; and o 
customs and other officers shall receive for services under this section, ant 
said rules and regulations, such fees and compensation as are now allowed fe 
lar service under other provisions of law. 


[Sections 5 and 6, chapter 25; 14 United States Statutes at Large, pages 276,977, act of July 


Sec. 5. And be it further enacted, That whenever any part of a loyal state 
under the control of insurgents, or shall be in dangerous proximity to places 1 
their control, all commercial intercourse therein and therewith shall be su 
the same prohibitions and conditions as are created by the said acts, as to su 
course between loyal and insurrectionary states, for such time and to such 
shall from time to time become necessary to protect the public inte: 
directed by the Secretary of the Treasury, with the approval of the P 
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Sec. 6. And be it further enacted, That so much of the fifth section of the act 
approved May twenty, eighteen hundred and sixty-two, and the fourth section of 
the act approved March twelve, eighteen hundred and sixty-three, as directa the 

ities, and forfeitures, is hereby repealed, and that, 
collectors, and 


compensation to customs-officers, informers, or other persons, for any service con- 
nected therewith, as will tend to promote vigilance in protecting the public interests, 
and as shall be just and equitable, in no case, however, to exceed the aggregate 
amount heretofore directed by the said fifth section. 


[Proclamation dated Angust 16, 1801, issued by the President pursuant to said wet of July 18, 1861, 
See 12 United States Statutes at Large, page 1262.] 


By tne Preswpenr or tae Unrrep Srares or AMERICA, 
A PROCLAMATION. 


Whereas, on the fifteenth day of April, eighteen hundred and sixty-one, the 
President of the United States, in view of an insurrection against the Laws, Consti- 
tution, and Goyernment of the United States, which had broken out within the 
States of South Carolina, Georgia, Alabama, Florida, Mississippi, Louisiana and 
Texas, and in pursuance of the provisions of the act, entitled “An Act to provide 
for calling forth the militia to execute the laws of the Union, suppress insurrections, 
and repel invasions, and to repeal the act now in force for that purpose,’ approved 
February twenty-eight, seventeen hundred and ninety-five, did call forth the militia 
to suppress said insurrection, and to cause the laws of the Union to be duly executed, 
and the insurgents have failed to disperse by the time directed by the President; 
and, whereas, such insurrection has since broken out, and yet exists, within the 
States of Virginia, North Carolina, Tennessee, and Arkansas; and, whereas, the 
insurgents in all the said States claim to act under the authority thereof, and such 
claim is not disclaimed or repudiated by the persons exercising the functions of 
government in such State or States, or in the part or parts thereof in which said 
combinations exist, nor has such insurrection been suppressed by said States: 

Now, therefore, 1, Abraham Lincoln, President of the United States, in pursuance 
of an act of Congress, approved July thirteen, eighteen hundred and sixty-one, do 
hereby declare that the inhabitants of the said States of Georgia, South Carolina, 

North Carolina, Tennessee, Alabama, Louisiana, Texas, Arkansas, Mis- 
siseippi, and Florida, (except the inhabitants of that part of the State of Virginia 
lying west of the Alleghany mountains, and of such other parts of that State and the 
other States hereinbefore named as may maintain a loyal adhesion to the Union and 
the Constitution, or may be, from time to tine, ocenpied and controlled by forces of 
the United States engaged in the dispersion of said insurgents) are in a state of insur- 
rection against the United States, and that all commercial intercourse between the 
same and the inhabitants thereof, with the exceptions aforesaid, and the citizens of 
other States and other parts of the United States is unlawful, and will remain unlaw- 
ful until such insurrection shall cease or has been suppressed; that all goods and 
chattels, wares and merchandise, coming from any of said States, with the excep- 
tions aforesaid, into other parts of the United States, without the special license and 

of the President, through the Secretary of the Treasury, or proceeding 

to any of said States, with the exceptions aforesaid, by land or water, together with 
the vessel or vehicle conveying the same, or conveying persons to or from said States, 
po oaars exceptions, will he forfeited to the United States; and that from and after 
from the issuing of this proclamation, all ships and vessels belonging in 

in part to any citizen or inhabitant of any of said States, with said excep- 











the execution of said act, and in the 
imposed or declared by it; leaving any p 
Es his spolioalion tone necrchasy of oe Froaees 
forfeiture, which the said Secretary is auth 
the special circumstances of any case shall acquire 
In witness whereof, I have hereunto set my 
United States to be affixed. 
Done at the City of Washington, this sixteenth day of 
Lord eighteen hundred and vixty-otigtendt 
[ §-] United States of America the eighty-sixth. 


or 


By the President: 
Wiuttram H. Sewanp, Seeretary of State. 
[Proclumation dated April 2, 1468, issued by the President, e2 in 
intercourse, authorized by act of July 13, ds, over certain astriets 
the late rebellious States, which were exempted from such rest 
August 16, 1861, See 13 United States Statutes at Large, ei 


- 
By tie Prestoexr or rox Unrren Starks ow Ami 
A PROCLAMATION, 


Whereas, in pursuance of the act of congress, approved 
Proclamation dated Angust 16, 1861, declare that the inhabity 
Georgia, Sonth Carolina, Virginia, North Carolina, Tennessee, 4 


Virginia lying west of the Alleghany mountains and of such other 
and the other states hereinbefore named as might maintain a 
Union and Constitution, or might be, from time to time, occupied 
forces of the United States engayed in the dispersion of said insur 
state of insurrection against the United States, and that all comme 
between the same and the inhabitants thereof with the exceptions af 
citizens of other states and other narts of the United States was un 
remain unlawful, until such insurrection should cease or be suppressed 
goods and chattels, wares and merchandise, coming from any of said 
exceptions aforesaid, into other parts of the United States, without 
permission of the President, through the Secretary of the Treasury, or 
any of said States, with the exceptions aforesaid, by land or water, tog 
the vessel or vehicle conveying the same to or from said states, with the 
. aforesaid, would be forfeited to the United States. 

And wheres, experience has shown that the exceptions made in and 
Proclamation embarrass the due enforcement of said act of July 13, 1861, 
proper regulation of the commercial intercourse authorized by said act with th 
citizens of said states: 


Now, therefore, 1, Abraham Lincoln, President of the United States, do he 
revoke the said exceptions, and declare that the inhabitants of the States of G 
Sonth Carolina, North Carolina, Tennessee, Alabama, Louisiana, Texas, Ar 


Mississippi, Florida, and Virginia, (except the forty-eight counties of 
nated as West Virginia, and except, also, the ports of New Orleans, Key | 
Royal, and Beaufort in North Carolina,) are in a state of insurrection 
United States, and that all commercial intercourse not licensed and co 
provided in said act between the said states and the inhabitants there 
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exceptions aforesaid, and the citizens of othey States and other parts of the United 
States, is unlawful, and will remain unlawful, until soch insurrection shall cease or 
has been suppressed, and notice thereof has been duly given hy proclamation; and 
all cotton, tobacco, and other products, and all other goods and chattels, wares and 
merchandise, coming from any of said States, with the exceptions aforesaid, into 
other parts of the United States. or proceeding to any of said States, with the excep- 
tions aforesaid, without the license and permission of the President, through the 
Secretary of the Treasury, will, together with the vessel or vehicle conveying the 
same, be forfeited to the United States. 

In witness whereof I have hereunto set my band and cansed the seal of the 
United States to be affixed. 

Done at the City of Washington this second day of April, A. D. eighteen hundred 
na and sixty-three, and of the Independence of the United States of America 

the eighty-seventh. 
Aunatam Lixcony, 
By the President: 
Wittram H. Sewanp, Secretary of State. 


REPORT ON OBJECTIONS MADE BY THE REPRESENTATIVES OF 
THE HONGKONG AND SHANGHAI BANKING CORPORATION TO 
ACT NO, 53 OF THE PHILIPPINE COMMISSION, ENTITLED “AN 
ACT TO PREVENT DISCRIMINATION AGAINST THE MONEY OF 
THE UNITED STATES BY BANKING INSTITUTIONS.” 


(Submitted May 6, 1901. Case No. 2820, Division of Insular Affair, War Department.| 


Sre: I have the honor to acknowledge the receipt, by reference, of 
a communication addressed to you by Messrs. Hopkins & Hopkins, 
counsel for the Hongkong and Shanghai Banking Corporation, setting 
forth certain objections to act, No, 53 of the Philippine Commission, 
entitled “‘An act to prevent discriminating against the money of the 
United States by banking institutions,” together with your request for 
a report as to whether said act, ‘if imposed by the legislature of a 
State upon corporations exercising banking franchises under the laws 
of the State, would be in violation of the customary provisions of our 
State constitutions.” 

The act under consideration is as follows: 


Act No. 53. 
AX ACT to prevent discriminating against the money of the Culted States by banking institutions 


By authority of the President of the United States, be it enueted ly the United States 
Philippine Commiasion, that : 

Section 1. Every bank of deposit in the Philippine Islands shall accept deposits 
both in the money of the United States and in Mexican or other local currency, and 
shall honor checks drawn on or repay such deposits in the kind of money in which 

See, 2. A willful violation of the requirements of this act shall subject the mana- 
ger Or officer of the bank causing such violation, or taking part in it, to a punish- 
ment for each offense hy a fine of not more than $5,000, or by iwyptieonment ior Wor 
more than one year, or both, in the discretion of the court, 
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Sexe. 3. Nothing herein co 
ing in good faith tp acstins Sinhala 
discrimination in that respect between Me 
the United States shall be deemed to be a viola’ 
Sec. 4. This act shall take effect on its p 
Enacted November 28, 1900. 

The objections set forth by weap 
follows: : 
i That banks doing business in rrit 
by the provisions of section 1, deprived of d 4 

process of law. 
2, That the provisions of section 1 impose an u 
the rights of contract possessed by the bank. : 
The first essential to a correct understanding of th’ 
find out the purposes of the Commission in passii 
conditions with which they were called upon to d C 
the Taft Philippine Commission to the 
Noyember 30, 1900, furnishes the desired tntorraigg t 
93.) ! 
From said report it appears that the act is ai ren 
intended (1) to prevent discrimination against the 
United States and (2) to remedy an evil resulting or ant 
the export of Mexican silver coins from the Philippines to C 
From said report it appears that the necessity which c 
adoption of the act complained of, and others of a similar 
arose from the following condition of facts: ; 
The Mexican silver dollar or peso has been for many 
cipal medium of exchange in the Philippine Islands. 
occupation being accomplished, it became necessary to 
possible, 2 fixed ratio between American money and the ] 
currency, and to provide for the increased demands of co 
increasing the volume of money in the islands. The banks re 
this, and on August 19, 1898, they addressed a communication: 
American military authorities (in which the Hongkong and Sb 
Banking Corporation joined) setting forth these necessities, and, 
means of meeting them, requested that they be allowed to it 
Mexican silver dollars free of duty. The request was granted, 
the military government cooperated with them in endeavors to increa 
the money supply and to maintain the ratio, suggested by the bank 
of two Mexican dollars for one American dollar, by depositing i 
banks $4,000,000 of Mexican currency. The importation of Me 
coinage duty free was profitable to the banks, and they engaged th 
but the maintenance of the fixed ratio deprived them of opport 
for securing temporary benefits from speculative profits, and th 
mission report that said banks did not cooperate with the mi 


government in that matter, but left the military government to sustain 
that burden alone. The only means of sustaining the ratio available 
to the military government was to establish and constantly replenish 
a deposit devoted to the exchange of American money for Mexican at 
the desired ratio. Lacking the hearty cooperation of the banks, even 
this means was not entirely successful under the extraordinary condi- 
tions existing in the Philippines. The task was soon rendered more 
difficult by the action of the banks in shipping large sums of Mexican 
dollars to China. The deplorable international complications arising 
in China and the advent of foreign troops caused an increased demand 
and advance in price for Mexican coinage in that country. Thereupon 
the banks in the Philippines exported to China vast sums of such 
coinage withdrawn from circulation in the Philippines. Regarding 
such exportations the Commission report as follows (pp. 89-90, Rep. 
Nov. 30, 1900): 

Between the 27th day of Angust and the 1st day of November, 1900, the two banks 
aforesaid exported $2,087,500, and the deposit of Mexican money belonging to the 
Government in those two banks was, during that same period, depleted nearly the 
same amount. The Hongkong and Shanghai Banking Corporation was by far the 
more active in this business of exporting Mexican money. During the period last 
stated it exported $1,935,000, and the Chartered Bank of India, Australia, and China 
exported $152,500, Between the 17th and 8ist of October, $1,312,650 of Mexican 
currency was exported by the two banks referred to and by private speculators. In 
the three days that elapsed between the publication of the proposed legislation plac- 
ing a tax upon the export of Mexican dollars and its enactment on the 12th day of 
November, $1,133,500 Mexican currency was exported; $500,000 of that sum being 
exported by the Hongkong and Shanghai Banking Corporation, $150,000 by the 
Chartered Bank of India, Australia, and China, and the remainder by private 
speculators. 

Tn order to secure possession of as many Mexican dollars as possi- 
ble and devote them to their own purposes, the banks adopted two 
rules. The first rule required every depositor to reduce each deposit 
to Mexican currency. The effect of this rule was (a) the depositors 
resorted to the fund of Mexicans provided by the military government 
for the purpose of maintaining the ratio, and thereby said Mexicans 
passed to the banks and were exported; (4) the currency of the United 
States was discredited in the minds of the inhabitants of the islands; 
(ce) the burden of maintaining the desired ratio was increased. The 
second rule required depositors drawing against their deposits in the 
bank to accept payment of said drafts in such currency as the banks 
tendered, This enabled the banks to export the Mexican dollars 
coming: into their custody through the ordinary channels of business. 

To correct this increasing evil the Commission adopted two acts, 
requiring the payment of salaries of Government employees in United 
ates money and the other imposing a duty of 10 per cent on Mex- 
coinage exported. These measures proving inadequate the 
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In Fleming et al. ». Page the court say (% How., 616): 


But the boundaries of the United States, as they existed when war was declared 
against Mexico, were not extended by the conquest, nor could they be regulated by 
the varying incidents of war and be enlarged or diminished as the armies on either 
side advanced or retreated. They remained unchanged. And every place which 
was out of the limits of the United States, as preriously established by the political 
authorities of the Government, was xtill foreign. 


If the views hereinbefore expressed are correct, it follows that— 

1. The treaty-making power of the United States is without 
authority to extablish the relations to the Federal Government of the 
United States to be sustained by territory and inhabitants acquired 
by conquest. 

2. The treaty-makiny power in the instance of the late treaty with 
Spain did not attempt to fix said relations, but expressly provided 
that such relations should he determined by Congress. 

3. If any question exists as to the relations now nustained by the 
territory of the Philippine Islands to the Federal Government of the 
United States, such question, since it involves the rights of the Fed- 
eral Government, must be resolved by the political branch and is not 
snbject to the judicial branch. 

4. The territory of the Philippine Islands being hostile by reason 
of the insurrections therein, such territory and its inhabitants are 
thereby brought within the governing authority of the war powers of 
the nation, the exercise of which said powers is regulated by the laws 
of war and not by constitutional provisions, legislative enactments, or 
treaty stipulations intended to provide for the conditions of peace. 


War DEPARTMENT, 
Washington, January 28, 1902. 

Str: Referring to your several communications in respect of a number of suits 
instituted in the Federal courts of the United States to recover amounts paid to the 
government of the Philippine Islands as duties on imports into and exports from 
the territory of said islands, permit me to call your attention to the inclosed copy of a 
report by the law oflicer, Division of Insular Affairs, on ‘‘The right of the govern- 
ment of the Philippine Islands, instituted by the President of the United States, to 
regulate commercial intercourse with the archipelago, and, as an incident to such regu- 
lation, to impose import and export duties.” This report sets forth the views and 
reasons therefor pursuant to which said import and export duties were collected. 

The questions as to time and amount of payment, character of goods, place of 
origin, etc., involved in said cases have been referred to the local authorities in the 
Philippines for information in regard thereto. Upon receipt thereof you will be 
further advised. 

Very respectfully, 
Euinv Root, 
The ATrorNEY-GENERAL, Secretary of War. 








BEER TS eae th oe: 
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Limitations of Police Power (p. 194), says: 
everyone has a right to pursue in a lawful m he 
select. The State can neither compel him to pursue any 
hibit bin, tom. engaging J, 007 0S re 
manner, It is equally recognized as beyond 4 : 
of its police power, is, as a general proposition, 
to a reasonable regulation wherever regulation is r 
lic interests or = the public ae 
* * * 

Enactments Senatie “a loaning of money and r 
upon the same have been sanctioned from the earkiguk | n 8, an 
business done by banks in dealing in money, receiving de ts 
counting paper, and loaning money is such, and is so affected 
as to justify reasonable regulation for the protection of the 

* * * * * 

A well-known author in his treatise on banking uses the 
common law the right of banking pertains equally fo! biti 
munity. Its very exercise can be restricted only by le 
it legally can be thus restricted has never been questions a 
The same subject was considered in the recent case of State v. V 


very intimate relations to the fiscal affairs of the people and | 
State, is and has ever been considered a proper subject of control am 
the domain of the internal police power of every State. As a matter 

been unable to find an authority—and we have searched dilige i 
questioned the right of the legislature in the exercise of police 
restrain, and govern the business of banking.’’ (Blaker et al. w. | 
499 (1894); 36 Pac. Rep., 1115; see also Cummings v. Spannhorst, 5 3 
see also People v. Utica Ins. Co., 15 Johns., 358; People v. Barton, 
Curtis v. Leavitt, 15 N. Y., 9; Btate v. Williams, 8 Tex., 255; Nance v. I 
1 Ala., 551; People rv. Exewaler, 4 Wend., 498.) 


If it be conceded that a Government exercising so 
properly provide and maintain a currency adequate in chat 
volume to the wants of the commerce in which its people are e 
then the act under consideration is to be commended and not 

Regarding the specific objections to said act set forth in t 
niunication of Messrs. Hopkins & Hopkins, I have to report as f 

The complaint that said act ‘has the effect of depriving — 
of their property without due process of law” is not well 
That said act may reasonably be expected to have * the effect 
ing the banks” of unacquired profits of speculative assaults 
currency of the Philippines and the good name of the n 
the United States is doubtless true. 


tb 


259 


Banking is a lawful calling, and the right to pursue a lawful calling 
may be a valuable property right. But said right is subject to jus 
publicum, and this inferior right is to be exercised in harmony with 
**those principles by which the public good is to be considered and 
promoted.” It does not follow that because a calling is lawful, one 
who adopts it may select any and every means of pursuing it; or that 
restraints or regulations in regard thereto, necessary for the protection 
of the rights of the public, are violations of the letter or spirit of con- 
stitutional guarantees of property rights. 

The requirement of said act that ‘‘every bank of deposit in the 
Philippine Islands shall accept deposits both in the money of the 
United States and in Mexican or other local currency” is objected to 
as follows: ; 

Thos, under this singular and capricious law, the manager of a bank, should he 
refuse to receive a deposit tendered by any objectionable person, no matter how 
dangerous to the safety of his institution or how obnoxious a character that person 
might be, would be liable to a fine of $5,000 or imprisonment for one year, (See p. 
7, letter of Messrs. Hopkins, Feb. 18, 1901.) 

This complaint construes the provisions of said section as having ref- 
erence to depositors instead of deposits. Since the act is remedial it 
must be construed as relating exclusively to the purpose sought to be 
accomplished. ‘That purpose is to prevent the exportation and decrease 
of the volume of currency used in the Philippines. It would bea forced 
construction indeed that would make said section read: ‘* Every bank 
of deposit in the Philippine Islands shall accept as « depositor any person 
tendering depoxits both in money of the United States and in Mexican 
or other local currency.” It must also be considered that section 3 of 
said act declares that discrimination between deposits of Mexican or 
other local money and the money of the United States is what consti- 
tutes the offense. 

Since the act provides for inflicting a penalty, it is to be strictly con- 
strued in favor of a person accused of violating it. The objection 
referred to is based on a construction which is forced and unwarranted 
and therefore untenable. 

The requirement of said act that depositors shall be paid in Aind 
instead of value is complained of as making it necessary for the banks 
to go into the market and become unwilling speculators in a variety 
of coin. This necessity does not seem probable. In no event would 
the bank, if called upon to make payment in ind, be required to pay 
a greater number of coins, or tokens, than it had received. Appar- 
ently this rule is one of evenhanded justice, The only disadvantage 
resulting to the bank is that, in a measure, it is deprived of the oppor- 
tunity for using its position and information to secure profits on the 
fluctuations in value of coins and other currency, and may thereby be 
induced to make effort to secure and maintain a stable value. But. if 
the objection were well taken, the requirement is no harsher than tae, 
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IN RE, ORDER OF MAJOR-GENERAL OTIS REQUIRING SMITH, 
BELL & CO.,A BANKING HOUSE AT MANILA, TO TURN OVER 
TO THE AMERICAN AUTHORITIES ONE HUNDRED THOUSAND 
DOLLARS, HELD BY SAID HOUSE AS THE PROPERTY OF THE 
INSURGENT FORCES IN THE PHILIPPINES. 

{Submitted October 10, 1899. Case No. 738, Division of Insular Affairs, War Department.) 
SYNOPSIS. 

1, Under the law of military occupation and the well-established doctrine of bellig- 
erent rights, the United States was authorized to require said banking institution 
to pay to the military authorities of the United States the amount owing to the 
insurgent organization. 

2. The right of the United States to enforce payment and secure the fund did not 
depend upon the possession or surrender of the draft issued by the bank when 
the money was received by it. 

Str: This matter arises as follows: 

Smith, Bell & Co, is a British banking firm, with principal place of 
business at Manila, P. 1., and various branch houses at different locali- 
ties in the Philippine Archipelago. On January 23, 1899, the branch 
house at Legaspi, Luzon,.sold a draft for $100,000 drawn in favor of 
Mariano Trias, who was the custodian of funds, or treasurer, of the 
insurgents. The military authorities of the United States called upon 
the firm at its Manila office and required said firm to pay over to the 
American authorities the sum of $100,000, being the amount of said 
draft. The firm complied under protest. The draft was not in the 
possession of the authorities of the United States and was not deliy- 
ered to Smith, Bell & Co. Said draft has not been presented by any 
person to said banking concern, or any of its branches, and payment 
thereon demanded. 

Smith, Bell & Co. applied to the British Government to secure 
relief. The firm represents that it has agencies in a number of places 
in the island of Luzon, where its agents are in the power of the natives, 
and they fear that they will be compelled by force to deliver to the 
insurgents $100,000 if said draft is presented for payment. 

The State Department transmitted to the War Department a com- 
munication from the British chargé d’affaires at this capital, making 
known the desire of the British Government to afford Smith, Bell & 
Co. such protection and relief as is possible. Upon receipt of the 
communication from the State Départment the matter was referred to 
Major-General Otis for report on the facts. Replying thereto Major- 
General Otis says: 

Respectfully returned to the honorable the Secretary of War, Washington, D. C. 


Attention invited to my cablegram of June 27. The inclosed copy of letter of 
General Hughes contains some errors. He acted under my verbal directions im the 
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of several influential Filipinos, and it required 


It is conceded that the fund seized w 
moting the insurrection and that the i 
bank as a means of transfer for said funds. 

Under the laws and usages of war the U 
seize and retain such funds, and to that end 
having such funds in his possession to pay ove! 
tary authorities. 

The most favorable view of the conduct of ti 
to perform the service rendered the insurgents 
the obligation assumed by the bank as creating an ind 
persons associated in the insurrection and the draf 
thereof. Such indebtedness may properly be collec 
States as a military measure calculated to weaken the 

The real question involved appears to be as to the 
enforced collection, when the United States was not. 
the written evidence of the indebtedness and therefore ur 
render said writing to the debtor. Upon authority of | 
tion made of such question in the instance of the debts ¢ 
of Hesse-Cassel and collected by Napoleon, it may 
asserted that the action of the United States was lawful. 

The elector of Hesse-Cassel was accustomed to sell th 
soldiers (Hessians) to other sovereigns. The money he 
for he loaned to his subjects and to citizens of other Gert 
notes secured by real estate mortgages, payable to himself. 
battle of Jena he was forced to leave his principality, a 
so carried away these notes and mortgages and pat 
possession of them. He entered the military service of 
at war with Napoleon. Hesse-Cassel was governed by | 
military occupation until it was incorporated into bt 
Westphalia, over which Napoleon made his brother J 


— 


263 


remained a part of that kingdom until 1813. During this period the 
Bonapartes, both Napoleon and Jerome, collected the amounts due on 
said notes and mortgages made payable to the elector and carried 
away by him. This seizure was justified upon the ground that the 
property was that of a person remaining in arms against the legiti- 
mate sovereign of the State. The Bonapartes had no difficulty in col- 
lecting such of these debts as were due from their subjects; but where 
the debtors resided in other States force could not be resorted to. To 
induce voluntary payment a portion of the debt was remitted. Upon 
the elector being again installed as ruler over Hesse-Cassel, he 
attempted to compel a second payment of the debts so paid to the 
Bonapartes. The question was, Whether debts owing to the elector 
were validly discharged by a payment to Napoleon and receiving from 
him a quittance in full? This question was finally determined in the 
affirmative. As to the exact point now being considered Phillimore 
says: 

They rejected the doctrine that because the prince had retained possession of the 
instruments containing the written acknowledgments of the debtors he therefore 
had constructive possession of the debts. (Phillimore’s Int. Law, III, 841.) 

With reference to the same case Halleck says: 

They rejected the consideration of the justice or injustice of the war, * * * 
nor did they attach any importance to the fact that the prince had carried away 
with him and retained possession of the instruments containing the written acknowl- 
edgment of the debtor (Halleck’s Int. Law, 3d ed., chap. 34, sec. 29; see also 
Hall's Int, Law, 4th ed., p. 588; Snow's Cases in International Law, p. 381). 

If the relationship between the bank and the insurgent organization 
was that of debtor and creditor, and the United States was justified in 
collecting said debt, it follows that the original creditor is without the 
right to require payment a second time. If by force he compels the 
surrender to him of money or other property upon a claim of existing 
indebtedness by reason of this transaction, such use of force is with- 
out the sanction of laws and usages of war as applied in civilized war- 
fare. It would be plain plunder. It would be ‘‘the felonious and 
forcible taking from the person of another goods or money to any 
value by violence or putting him to fear,” which is the legal defini- 
tion of robbery. Such acts of outrage are the usual attendants upon 
insurrection, riots, and other lawless forces. The military forces of 
the United States are now being used to destroy the power of the 
insurgents in the Philippines to perpetrate outrages by force and 
intimidation. One step in the progress of this undertaking is to 
prevent the insurgents from deriving any benefit from this fund of 
$100,000. 

It may be advisable to inform Messrs. Smith, Bell & Co. of this fact, 
and, also, that said banking concern now owes recognition to the soy- 
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withdraw their funds and e 
gents, such withdrawal mit 
The fact that this banking concern is 
charter does not relieve it from o | 
States, nor enable it to deal with the i ins 
justify it in demanding indemnity from 
dealings with the insurgents involve it in 
wise. 
If the views herein expressed are ap f 
ment it may prevent further complications: 
could induce the Government of Great. 
Smith, Bell & Co. that said Government a: 
tained by the United States regarding this n 
Bell & Co. are probably acting in ignorance of 
war and the comity of nations, but in und 
British Government will uphold them in 
accorded by the usages of trade in times of fp 
under the conditions existing in the Philippines 
international complications, which could be obviat 
cious advice or admonition from a source respected b 
beneficiary. p 
Meanwhile it might be well to ask Majo General 
any, objection or obstacle prevents the seizure of the dt 


THE CONFISCATION OF PRIVATE PROPERTY OF E! EMI of 
[Submitted February 1, 1901, Case No, 2414, Division of Insular Affairs, 
SYNOPSIS. 


1, When the United States is engaged in war, foreign or civil, the P 
in command of a belligerent force, may prevent the shooting d 
diers of the United States by depriving the men who ore dou 
the means of securing ammunition. 

2. The authority so to do is derived from the laws of war, and con 
erent right, the exercise of which is subject to the discretion of 
the Government which is charged with the conduct of belligerent u 

3. For the accomplishment of this purpose the President may use all 
the military establishment, including the several departments c 
ernment of territory subject to military occupation. 
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4. Should the President desire to utilize the services of the Federal courts of the 
United States in promoting this purpose or military undertaking, since these 
courts derive their jurisdiction from Congress and do not constitute a part of the 
military establishment, he must secure from Congress the necessary action to 
confer such jurisdiction upon said courts. 

5. The laws and usages of war make a distinction between enemies’ property captured 
on the sea and property captured on land. The jurisdiction of the courts of the 
United States over property captured at sea is held not to attach to property 
captured on land in the absence of Congressional action. 

6. If it be necessary for Congress to confer authority before enemies’ private prop- 
erty on land can be confiscated, such authority exists by virtue of the provisions 
of sections 5308 and 5809, Revised Statutes of the United States, and may be 
exercised against the insurgents in the Philippines, provided the insurrection 
therein is against ‘‘the Government of the United States,”’ 

7. If confiscation of private property is intended as a punishment for offenses of a 
criminal character against the Federal Government of the United States it is 
necessary for the legislative branch to define the crime, prescribe the penalty, 
and confer the jurisdiction to inflict such penalty, 

8. If such confiscation is intended as a punishment for offenses against the military 
government of the Philippines, the legislative branch of that government may 
provide the necessary legislation. 

Str: Lhave the honor to acknowledge the receipt of your request 
for a report on the above-entitled matter, and in response thereto I 
have the further honor to submit the following: 

The right of confiscation is a sovereign right. In time of peace the 
exercise of this right is limited and controlled by the domestic consti- 
tution and institutions of the Government. In time of war, when the 
right is exercised against enemies’ property as a war measure, such 
right becomes a belligerent right, and as such is not subject to the 
restrictions imposed by domestic institutions, but is regulated and con- 
trolled by the laws and usages of war. 

Under our form of government Congress may provide the ways and 
means of exercising this right, as it does an army and navy to prose- 
cute a war, but the use and application of said ways and means devolve 
upon the Executive and those charged with the conduct of military 
operations. 

All property within the enemy’s territory is enemy’s property and 
subject to capture and confiscation. (Young v. United States, 97 
U. S., 39.) 

The same rules, relative to capture and confiscation of property 
apply to civil wars as to wars between nations, for a like necessity 
exists for injuring and weakening the hostile force. (Miller v. United 
States, 11 Wall., 308, 313; The confiscation cases, 20 Wall., 92; Gay’s 
Gold, 18 Wall. 351; The Amy Warwick, 2 Black (U. S.), 636.) 

Confiscation of private property is more easily justified in civil wars 
than in foreign wars, for the insurgents in levying war against the 

ut to which they owe allegiance not only subject their prop- 
erty, to the hazard of that war, but also are guilty of treason. 
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on land. The right exists ali 
refrain from confiscating property on | 
dition of war is found to prevail, while t 
is commenced as soon as war is recognized | 
"property of citizens of many nations is tok 
the sea is acommon highway, no presum 
the property being there, such as results pare 
tory; therefore prize courts are established 
mining the liability to confiscation of captures 
and procedure of these courts are fixed by 
and continue through times of peace as well as 
specially provided to deal with property captur 
tion is held not to attach to property seized on |: 
the United States are dependent upon Congress’ 
therefore, in order that the courts of the United States may 
proceedings regarding confiscation of property seized on 
necessary for Congress to confer authority therefor. 
United States, 8 Cranch, 110.) : 
Confiscation by court procedure is not the only means 
belligerent nation may dispose of enemy’s property, 
of weakening that enemy or strengthening itself. Unde 
usages of war all property situated in enemy’s territory 
to be tainted with hostility and liable to confiscation, tk 
not necessary to have that question judicially determine 
when property is captured at sea. 
The final purpose of court proceedings in confiscation is top 
title of the property to the capturing nation, and thereby en 
convey the title to others. Under the laws and usages of 
personal property passes with possession, and therefore title t 
property passes to the captors when the capture i is made comy 
his possession becomes firmly fixed. It is well understood 
ture passes the title to such property as arms, ammunition, a 
munitions of warfare, or to property, public or private, of sue 
acter as may assist the enemy in promoting his undertakings, | 
Belligerent nations do not resort to court procedure to exerci 
rights of impressment of property, reprisal, or the enforcer 
military contribution. Yet the exercise of these rights cor 
confiscation, and the title to the property seized passes to the e 
upon the capture being completed. 
The rule as to real property is different. When the prop 
interests in real property belong to the public or belligerent, 
eignty, the title passes to the capturing belligerent and rems 
during the period it is oceupied (actually or constructively) 
If such oceupaney becomes permanent, the title is perp 
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Under the laws and usages of modern warfare, when the title to 
real property is in a private individual the title does not pass by cap- 
ture or hostile occupation of the territory. Such occupation, how- 
ever, gives the occupying belligerent the right to confiscate real estate 
which is the subject of private ownership. This right is seldom exer- 
cised. Whether it is exercised or not usually depends upon the 
individual owners. If they persist in defying the new sovereignty, 
or refuse obedience to the military government instituted pursuant to 
the laws of military occupation, or wantonly violate others of the laws 
of war, or continue in unauthorized efforts to prevent the advent of 
peace, then recourse is had to confiscation of their lands and goods as 
a military measure for the accomplishment of the purpose of all military 
measures—to compel peace. 

Such confiscation may be— 

1. A military measure to deprive such enemy of means which he is 
using or is likely to use in opposition to the purposes and objects of 
the endeavors in which the belligerent making the confiseation is 
engaged. 

2. A punishment for an overt act in violation of the laws of war, 
the laws of the military government of the territory, or the sover- 
eignty to which the territory is subject. 

In order to justify such confiscation it is necessary to establish cer- 
tain facts relating to the individual and the use of the property which 
is being made, contemplated, or probable. This produces a situation 
analogous to that of property captured at sea. It may or may not be 
liable to confiscation, and the question is a proper one to refer to a 
tribunal which may exercise judicial powers in investigation and 
determination. 

When the United States is engaged in a war, which branch of the 
Government is authorized to declare the will of the sovereignty of the 
United States regarding the confiscation of private property of the 
enemy, prescribe the rules therefor, and means for their enforcement?! 

Undoubtedly Congress may exercise this authority, for the Consti- 
tution grants to Congress the right ‘‘to define and punish * * * 
offenses against the law of nations,” and ‘‘to * * * make rules 
concerning captures on land and water;” also ‘‘to make all laws which 
shall be necessary and proper for carrying into execution the forego- 
ing powers and all other powers vested by this Constitution in the 
Goyernment of the United States or in any department thereof.” 
(Section 8, article 1.) 

During the civil war Congress exercised this authority and passed 
two acts, entitled as follows: 

An act to confiseate property used for insurrectionary purposes. (App. Aug. 6, 
1861. 12 U.S. Stat. at Large, 319.) 

‘An act to suppress insurrection, to punish treason and rebellion, to seize and con- 
fiseate the property of rebels, and for other purposes. (App. Aug. 6, \88\. 20.8. 
Stat, at Large, 580. ) 
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United States, and are declared by. 
cise of the war powers of this Gov 
and are exercised in any and every : 
becomes involved in war. The p a: 
rated in the Revised Statutes of ar ited 
vided as follows: 

Sec. 5308. Whenever during any insurrection agai 
United States, after the President shall have declared 
of the United States are opposed, and the execution tl 
tions too powerful to be suppressed by the ordinary c 
or by the power vested in the marshals by law, any pe 
or employee, purchases or acquires, sells or gives, any pro} 
or description, with intent to use or employ the same, or) 
or employed in aiding, abetting, or promoting such insurrec 
laws, or any person engaged therein; or being the owner 
knowingly uses or employs, or consents to such use or e 
such property shall be lawful subject of prize and eapto 
shall be the duty of the President to cause the same to be “e 
condemned, 

Sec. 4309. Such prizes and capture shall be condemned in 1 
court of the United States having jurisdiction of the amount, or i 
district in which the same (may) be seized. or into which they 
proceedings first instituted. 

The original act provided: 


That if, during the present or any future insurrection against the Govern rom. 
of the United States, etc. (12 Stat. L., 319.) 

If the insurrection in the Philippines is held to be au ' 
against the Government of the United States,” it would 
Congress has already declared the will of the sovere 
nation and declared for the confiscation of the private pi 
insurgents, and that proceedings in regard thereto were to 
ducted in admiralty. If there are courts in the Philippines 
admiralty jurisdiction, may they not also exercise jurisdiction 
cation matters? If there are no courts in the Philippines 
jurisdiction in admiralty, may not the jurisdiction be conf 
them by the Commission by the exercise of legislative po 
Supreme Court of the United States sustained the juri 
admiralty conferred upon the Territorial courts of Flo 
Territorial legislature. (American Ins. Co. ». Canter, 1 

If this view is accepted, attention is directed to the fact 
provisions become operative ‘‘after the President of the Uni 
shall have declared by proclamation that the laws of the Uni 
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are opposed, and the execution thereof obstructed, by combinations 
too powerful to be suppressed by the ordinary course of judicial 
.? Tt 1s the “awe” not the statutes of the United States 
that kane to be declared ‘* 
The authorities establish (in the jad gent of the writer): 


1. That the right to confiscate private property, as a military measure intended to 
promote the purposes of a war, is derived from the laws of war. The right is not 
conferred by legislation, but its exercise may be regulated thereby. (Smith v, Bra- 
zleton, 1 Heisk. (Tenn.), 59-61; Mrs. Alexander's Cotton, 2 Wall., 419, 420; The 
Prize Cases, 2 Black, 671; Brown v. United States, 8 Cranch, 122, 123, 149-151, 164; 
Planters’ Bank p. Union Bank, 16 Wall, 483; Gray Jacket, 5 Wall., 369; Sprott ». 
United States, 20 id., 459; Lamar r. Browne, 92 U. 8., 187.) 

2. Where judicial proceedings are had to complete the transfer of title and provide 
a record thereof, such proceedings are mm rem, and it is not necessary that the person 
of the proprietor should be in the custody of the court. (The Confiscation Cases, 20 
Wall., 93, 104; Miller v. United States, 11 Wall., 268, ) 

3. A confiscation of private property intended to prevent the use of said property 
by the enemy as munition of war is an exercise of the war power of the nation made 
to protect and promote its belligerent rights. (Young v. United States, 97 U. 8., 39; 
Miller v. United States, 11 Wall., 268.) ‘ 

4. A confiscation of private property belonging to an insurgent, as a punishment 
for treason, is an exercise of the municipal power of the nation, made to protect and 
promote its sovereign rights. (Ibid.) 

5. While engaged in suppressing an insurrection, the United States may exercise 
the war powers and the sovereign powers of a nation. (Ibid.) 

When confiscation of property is intended as a punishment for crime, 
it is doubtless necessary for the legislative branch to authorize such 
punishment, for in the United States crimes and their penalties orig- 
inate in statutes. Such is not the case when the war powers of the 
nation are called into action. A failure to observe this distinction has 
produced a theory that the right to confiscate private property of the 
enemy must be conferred upon the military authorities by the political 
branch of the Government, when in fact it is derived from that branch 
of international law known as the laws and usages of war. It is the 
right to utilize the courts in confiscation matters that is conferred by 
the political branch. 

So high an authority as the American and English Encyclopedia of 
Law failed to observe this distinction, and in its first edition laid down 
the rule as follows: 

‘The power to decide whether enemy property seized upon land shall be confiscated 
or not in any war waged by the United States is a political one, and Congress must 
decide the question in any such war. (Vol. 11, p. 459, Ist ed., title: International 
Law.) 

This language is omitted from the discussion of International Law 
in the second edition, and therein it is stated: 

‘Tt was decided by the Federal Supreme Court early in the nineteenth century that 


property found in the United States at the outbreak of a war with the country to 
which the owners of the property belonged was subject to confiscation, Wot nat the 
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It is are ree beyond doubt that ving the 

federate territory, though the private pm 
saibck ot Gagkare Wp (as nadivelal tose ‘We h 
dissent. T'he authority for the capture was not dei 
but from the character of the property, it being * 


enemy and constituting a means by which they hoped 
their power. 

The court further say (p. 67): 

Property captured during the war was not taken by w: 
treason of the owner any more than the life of a soldier, | 
punish him. He was killed because engaged in war and 
property was captured because it had become involved 
from the enemy was necessary in order to lessen their 

Lincoln’s famous question to those who complain the a 
Vallandigham presents the justifying principle, a 
situation in the Philippines, the question is: May not the P 
Commander in Chief of the Army and Navy, prevent | 
down of American soldiers by depriving the men who a 
shooting of the means of securing ammunition? 


IL. 


In the absence of legislation by Congress providing t! 
the military government in the Philippines provide for the 
tion of property found on land in said archipelago, when tl 
is owned by individual insurgents, and authorize the co 
islands to conduct proceedings in condemnation? 

If the confiscation is intended to be a punishment for tre 
the Federal Government of the United States, it is undoubi 
sary for Congress to impose it. 

If the confiscation is intended as a punishment for resisting thi 
ful authority of the military government of the Philippines, | 
ernment has the right to inflict it and may use its cou 
purpose. 

This question arose during the existence of the military govern 
in New Mexico. 

The conquest of New Mexico by the military forces of the Uni 
States was accomplished by the campaign of 1846. In a 
with instructions given by the President, the officer in com: 
eral Kearny, organized a civil government for the occupied terr’ 
and filled the executive and judicial offices by appointment. In D 





271 


ber, 1846, the native inhabitants organized a conspiracy to overthrow 
the United States authority in New Mexico. On the night of January 
15, 1847, the insurgents began hostilities and succeeded in killing the 
governor and a number of others—oflicials and citizens of the United 
States. The insurrection became general, und the declared purpose 
was to kill all the Americans and those Mexicans who had accepted- 
office under the American Government. The insurrection was sup- 
pressed by the military forces of the United States and a number of 
the insurgents captured, and by the latter part of 1847 comparative 
safety was secured and maintained by stationing troops at various 
points. Of the insurgent prisoners, fifteen or twenty, perhaps more, 
were tried by courts-martial, sentenced to death, and executed. The 
others were turned over to the civil authorities of the military goy- 
ernment for trial in the civil courts. A grand jury indicted four of 
them for the offense of treason against the United States. One was 
tried by a jury and convicted. The prisoner challenged the jurisdie- 
tion of the civil court and assailed the indictment on the ground that 
he was not a citizen of the United States, nor bound to yield allegiance 
to that Government. Strong pressure was brought to bear in his 
behalf, and the district attorney, Mr. Blair, referred the matter to 
Washington for instruction. He addressed his communication to Hon. 
John Y. Mason, then Attorney-General of the United States. Said 
letter was as follows: 
Santa Fx, April 1, 1847. 

Str: You will doubtless have received before this reaches you the particulars of 
the late insurrection in the northern district of this territory through the public 

rints. 

" Of the prisoners taken in the suppression of that rebellion one of the leaders was 
executed under sentence of a court-martial, the remainder were turned over for trial 
to the civil authorities on the charge of trecson against the United States. 

At a term of the United States district court for this territory, held at this capital 
in March last, four conspicuous persons in the late rebellion were indicted for treason 
by the grand jury; three put upon their trial, one of whom was found guilty and 
sentenced by the court, one discharged under a nolle prosequi, and two obtained 
continuance to the adjourned term of the court in May next. Some twenty-five 
prisoners were discharged, the grand jury not finding sufficient evidence to indict 
them for treason. 

About fifty prisoners are confined at Taos, in the northern district, awaiting trial 
at the term of the court commencing on the 5th instant, at which time both the cireuit 
court for that county and the United States district court will be in session. 

A number of the prisoners can be identified as active participants in the massacre 
of the late Governor Bent and others; these it is the intention to prosecute before 
the cirenit court; bat many others, who were active in the planning and exciting the 
Jate insurrection, I feel it my duty to prosecute for treason against the United 
States. 

T have taken the liberty to lay these particulars before you, in order that I may 
understandingly ask your counsel and advice, which I have had a great desire to 
obtain before entering upon these prosecutions, but the want of opportunity to com- 
maunicate with you did not permit it. 

Yon are doubtless fully aware of the manner and form in which Brigadier-General 
Kearny declared New Mexico a territory of the United States, and its inhalants 
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was convicted, the defense plead the ju 
ing it to be unconstitutional to try any 1 
crime of treason against the Government of 1 


point by the jury, leaving it only the evidence « 
verdict. Considering that as constituted, the 
all the inhabitants of New Mexico as citizens 
the laws in regard to them as such, leaving the : 
constitutionality to fall back upon the power which 

T am anxious to receive your counsel and advice at tl 
regard to all the matters above referred to. 
Mails for this place will no doubt leave Fort Lea 

I trust you will oblige me by replying to this by the 
Very respectfully, your obedient servant, 


Hon, Jouw Y. Mason, 
Attorney-General of the United States. 


The Attorney-General referred the matter to the Ws 
Hon. W. L. Marcy was then Secretary of War, a 
communications relating to the matter to Col. Si r 
mand of the United States forces in New Mexico. Fr 
munications the following passages are quoted: 


War Depart 

Sir: r 

* * * * * 

Tam not aware that the President has yet received the peti 
Antonio Maria Trujillo, but I have conversed with him, and 
present his views on that subject. 

The temporary civil government in New Mexico results from the 
country. It does not derive its existence directly from the laws 
Constitution of the United States, and the President can not, in 
than that of Commander in Chief, exercise any control over it. 
lished in New Mexico by the officer at the head of the military force 
that country under general instructions contained in the con 
Department of the 3d of June, 1846. Beyond such general i 
dent has declined to interfere with the management of the civil al 
tory. The powers and authority possessed by General Kearny 
were devolved on you as the senior military officer on his dep 
try. They are ample in relation to all matters presented to the coi 
President in the communication of the acting governor, Vigil, dat 
and to you as the senior military officer, or to whosoever is such. 
such matters without positive or special direction. Your better know 
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facts and circumstances will doubtless enable you to take a wise and prudent course 
in regard to them, 

The insurrection in that department called for energy of action and seyere treat- 
ment of the guilty. It was but justice that the offenders should be punished. The 
safety of our troops and the security of our possessions required it. Beyond what 
was necessary to these ends it is presnmed you have not gone, and the President sin- 
cerely hopes that the life of Antonio Maria Trujillo may be spared without disre- 
garding them. With this suggestion he leaves the case of Trujillo to your disposal, 
as he does all others yet under consideration. 

* * * * 


* * * 
Very respectfully, your obedient servant, W. L. Marcy, 
Secretary of War. 


Col. Steric Price, . 
Or officer Commanding U. 8. Forces at Sania Fe, N. Mex, 


War DEPARTMENT, 
Washington, June 26, 1847. 
Sim: 
* * * * * * * 

The foundation of the civil government in New Mexico is not derived directly 
from the laws and Constitution of the United States, but rests upon the rights 
acquired by conquest. I call your particular attention to the fourth paragraph of 
my letter of the 11th of June as containing the principles on which the tempo- 
rary government at New Mexico does or should rest, The territory conquered by 
our arms does not become by the mere act of conquest a permanent part of the 
United States, and the inhabitants of such territory are not, to the full extent of the 
term, citizens of the United States. It is beyond dispute that on the establishment 
of a temporary civil government in a conquered country the inhabitants owe obedi- 
ence to itand are bound by the laws which may be adopted. They may be tried 
and punished for offenses. Those in New Mexico who in the late insurrection were 
guilty of murder or instigated others to that crime were liable to be punished for 
these acts either by the civil or military authority; but it is not the proper use of 
legal terms to say that their offense was treason committed against the United States, 
for to the Government of the United States as the Government under our Constitu- 
tion it would not be correct to say that they owed allegiance. It appears by the 
letter of Mr. Blair, to which I have referred, that those engaged in the insurrection 
have been proceeded against as traitors against the United States. In this respect I 
think there was error, so far as relates to the designation of the offense. Their 
offense was against the temporary civil government of New Mexico and the laws 
provided for it, which that government had the right, and, indeed, was bound to 
see executed, 

On two former occasions I have addressed you in regard to Trujillo, who has been 
convicted of participating in the insurrection and the execution of his sentence sus- 
pended, and made known the decided wishes of the President that his punichment 
should be remitted. 

Firmness may under some circumstances be required as an element of security to the 
citizens of the United States and other persons in countries conquered by our arms. 
When such is the case, it should be unshrinkingly exercised; but when a mereiful 
course can be safely indulged it is strongly commended as promising in the end the 
best results. Such a course is prompted by the better feelings of our nature, and, on 
the ordinary principles of human action, can not fail to promote quiet, security, and 
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Col. Stertina Price, 
For the reasons stated in the f 
dent declined to exercise the po f 
Civil Magistrate of the United States, 
the Army authorized the military gover 
matter, and the prisoner was pains 
The events resulting from this i 


calling upon the President for information: 
of civil governments in New Mexico and 
character, by whom instituted and by what 
were maintained and supported; also wh 
tried and condemned for ‘‘ treason against the 
Mexico. 

President Polk replied to said resolution by m: 
received July 24, 1848, in which he discusses the c 
government, taking the position that such a go 
the ‘‘fullest rights of sovereignty.” With said » 
mitted the correspcndence above referred to, and 
by him from the Secretary of War. In this me 
said: 

The temporary governments authorized were instituted by 
war. The power to declare war against a foreign country, an 
ing to the general laws of war as sanctioned by civilized ( 
questioned, exists under our Constitution. When Congress has’ 
exists with a foreign nation, ‘‘the general laws of war apply to a 
becomes the duty of the President, as the constitutional ‘Comn 
Army and Navy of the United States,’’ to prosecute it. 

In prosecuting a foreign war thus duly declared by Congress we ha 
“conquest and military occupation’ to acquire possession of the 
enemy, and, during the war, to “exercise the fullest rights of so 
The sovereignty of the enemy is in such case “suspended,” and his laws: 
be rightfully enforced’? over the conquered territory ‘‘or be ol 
inhabitants who remain and submit to the conqueror. By the sw 
itants pass under temporary allegiance’’ to the conqueror, and are 
laws, and such only, as"’ he may choose to recognize and impose. “1 
of the case no other laws could be obligatory upon them, for whe 
tection, or allegiance, or sovereignty there can be no claim to o 
are well-established principles of the laws of war as recognized 
civilized nations, and they have been sanctioned by the highest j 
our own country. 
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The letter from the Secretary of War, which accompanied the Pres- 
ident’s message, was as follows: 


War Derarrment, Washington, July 19, 1848, 

Sr: In compliance with your direction to be furnished with such information as 
may be in this Department, to enable you to answer the resolutions of the House of 
Representatives of the 10th instant, in relation to the civil governments in New Mex- 
ico and California; to the appointment of civil officers therein and the payment of 
their salaries; to trials for treason against the United States in New Mexico, ete., 
1 have the honor to state that the documents from this Department which accom- 
panied your message to the House of Representatives of the 22d of December, 1846, 
in reply to a request by that body for information ‘in relation to the establish- 
ment or organization of civil government in any portion of the territory of Mex- 
ico, which has been or might be taken possession of by the Army or Navy of the 
United States,"’ contain all the orders and directions which had been issued by the 
War Department previous to that time and all the information then known here in 
regard to the form and character of the governments established in New Mexicoand 
California, the authority by which they were established, and the appointment of 
civil officers therein. 

The documents which accompany this communication contain all the information 
on the same subjects subsequently received at this Department, as well as all the 
orders and instructions issued from it since the date of that message. 

The governments in New Mexico and California resulted from the conquest and 
military occupation of these territories, and were established by the military officer 
in chief command. They have been continued by the same authority, and whatever 
changes may have occurred in the office of governor have been generally made by 
the commanding military officer, without special instructions from this Department. 
In respect to California, instructions were given to General Kearny to proceed from 
New Mexico to that territory, and, on his arrival, to hold it and exercise, as far as 
was necessary, civil functions therein. Col. R. B. Mason, of the First Regiment of 
Dragoons, was afterwards sent to take chief military command of that territory when- 
ever General Kearny, who had leave to return to the United States, should withdraw 
from it; and, as an incident of such command, to exercise the duties of temporary 
civil governor, or make proper arrangements for civil government therein. 

Itappears, by the accompanying papers, that Charles Bent, who had been appointed 
civil governor of New Mexico by General Kearny, was murdered in an insurrection 
which took place in January, 1847, and the office of governor, by that event, was 
devolved on Doniciano Vigil, who was secretary of state under Governor Bent. 

The appointment not only of governor but of all the other civil functionaries was 
left to the military authority, which held the country as a conquest from the enemy. 
There is no other information in this Department in relation to the changes in the 
civil officers of either New Mexico or California than such as is contained in the 
documents which accompany this communication. 

Itis presumed that the expenses of the civil government in both of these terri- 
tories have been defrayed by revenues raised within the same. There is nothing in 
the documents in the Department, nor have I information from any other source, to 
show that the salaries of officers of the civil government in either have been paid 
from the Treasury of the United States; or that any money has been drawn there- 
from to defray any part of the expenses of the civil government established in them. 

It appears, by the accompanying documents, that early in January, 1847, there was 
an insurrection in New Mexico, confined to that pari of it which lies east of the Rio 

®, and many murders, mostly of American citizens, were perpetrated. By the 
¢ conduct of our military force it was suppressed; not, however, until after 
collet life on both sides, Some of the instigators of it, taken im arms, 
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Attention is directed to the fact that at the time these trials occurred 
the treaty of peace with Mexico had not been signed, but the United 
States has always maintained that it acquired title to New Mexico and 
California by conquest, and not from the treaty. The treaty does not 
pretend to cede territory; it is a treaty of peace, in which Mexico’ 
acknowledged the rights secured by the United States by conquest, 
The title of the United States commences with the completion of the 
conquest, and dates from the period when the territory was occupied 
hy the United States military forces. 

The authority of the military government of New Mexico to institute 
courts, confer jurisdiction thereon, and prescribe the procedure therein, 
was recognized and sustained by the Supreme Court of the United 
States. (Leitensdorfer v. Webb, 20 How., 176.) 

During the Revolutionary war the American colonies, severally, 
organized State governments. Nearly all, if not all, of these govern- 
ments enacted laws for the confiscation of the property, both real and 
personal, of the Tories and nonresident subjects of Great Britain who 
continued their allegiance to the British Crown. 

In regard thereto the Supreme Court of the United States say (11 
Wall. , 312): 

It is pot without weight, that when the Constitution was formed its framers had 
fresh in view what had been done during the Revolutionary war. Similar statutes 
for the confiscation of property of domestic enemies, of those who adhered to the 
British Government, though not residents of Great Britain, were enacted in many of the 
States, and they have been judicially determined to have been justified by the laws 
of war. They show what was then understood to be confiscable property, and who 
were public enemies, At least they show the general understanding that aiders and 
abettors of the public enemy were themselves enemies, and hence that their property 
might lawfully be confiscated. It was with these facts fresh in memory, and with a 
full knowledge that such legislation had been common, almost universal, that the 
Constitution was adopted. It did prohibit er post facto laws. It did prohibit bills 
of attainder. They had also been passed by the States. But it imposed no restric- 
tion upon the power to prosecute war or confiscate enemy’s property. It seems to 
be a fair inference from the omission that it was intended the Government should 
have the power of carrying on war as it had been carried on during the Revolution, 
and therefore should have the right to confiscate an enemy's property, not only the 
property of foreign encmies, but also that of domestic, and of the aiders, abettors, 
and comforters of a public enemy. The framers of the Constitution guarded against 
excesses that had existed during the revolutionary struggle. It is incredible that if 
such confiscations had not been contemplated as possible and legitimate, they would 
have been expressly prohibited, or at least restricted, 


Ill. 


Tn the absence of Congressional authority, may the military author- 
ities of the United States, engaged in suppressing the insurrection in 
the Philippines, confiscate property found on land, which property 
belongs to individual insurgents ? 

During the period of actual hostilities the commander of a belligerent 
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The commander of ti 
Serbediasions its tusceenlly< de 
tex andl'ebtigaltiouy Hes wongeiboe Gece 
cers or the government he serves and represent: 
3d ser., vol. 95, p. 80, Op. Atty, Gen., vol. 8, 


A military government, used as a 
and endeavors of active hontilitias3 
and restrictions as the laws of war i i 

As was said by the Supreme Court of the Ui 
ernment— 


may do anything necessary to strengthen itself and 
no limit to the powers that may be exerted in such ¢ 
in the laws and usages of war. * * * In such ca 
place of the Constitution and laws of the United Stat 
(New Orleans ». Steamship Co., 20 Wall., 394.) 


Commenting on this view of the law, the’ 


This language, strong as it may seem, asserts a rule of 
as applicable during a state of war. (Daniel v. Hutcheson, 


The war in the Philippines continues to be one o 
flagrante bello, or, at least, non cessante bello, 

The conduct of such war devolves upon the F 
in Chief of the Army and Navy. 

Bennett’s Edition of Pomeroy’s Constitutional Law. 


When actual hostilities have commenced, either through 
by Congress, or a belligerent attack made by a foreign gover 
dent must repel by force, another branch of this function as Ci 
comes into play. He wages war; Congress does not. The legislat 
control the course of hostilities in an indirect manner, for it must 
tary means and instruments, but it can not interfere in any direct 
actual belligerent operations. Wherever be the theater of the 
whether at home or abroad, whether on land or on the sea, 
invasion or a rebellion, the President as Commander in Chief m 
movements; he possesses the sole authority and is clothed with 1 
bility. (Sec, 706, p. 591.) 

The same author further says: 

This military law, or in other words, this code of positive, enacted, s 
for the government of the land and naval forces, is something ve 
martial law, which, if it exists at all, is unwritten, a part and pare 
and methods by which the Commander in Chief may wage effective 
above and beyond the jurisdiction of Congress, for that body has no 
over the actnal conduct of hostilities, when war has been initiat 
383.) 

Chief Justice Chase, in the minority opinion in ex part 
said (4 Wall., 139); 

Congress has the power not only to raise and support and 
declare war. It has, therefore, the power to provide by law 
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This power necessarily extends to all legislation essential to the prosecution of war 
with vigor and success, excep! such as interferea with the command of the forces and the 
conduct of campaigns, That power and duty belong to the President as Commander 
in Chief. Both these powers are derived from the Constitution, but neither is defined 
by that instrument. Their extent must be determined by their nature, and by the 
principles of our institutions, 

The power to make the necessary laws is in Congress; the power to execute in the 
President. Both powers imply many subordinate and auxiliary powers. Each 
includes all authorities essential to its due exercise. But neither ean the President, 
in war more than in peace, intrude upon the proper authority of Congress, nor Con- 
gress upon the proper authority of the President, 

In expressing his individual views in Brown ». United States (8 
Cranch, 152) Mr. Justice Story said: 


The act declaring war has authorized the Executive to employ the land and nayal 
forces of the United States to carry it into effect. When and where shall he carry it 
into effect? * * * Upon what ground can he authorize a Canadian campaign or 
seize a British fort or territory and occupy it by right of capture and conquest I am 
utterly at a loss to perceive, unless it be that the power to carry the war into effect 
gives every incidental power which the law of nations authorizes and approves in a 
state of war. 

Continuing the discussion, Justice Story says (pp. 153, 154): 

My argument proceeds upon the ground that when the legislative authority, to 
whom the right to declare war is confided, has declared war in its most unlimited 
manner, the Executive authority, to whom the execution of the war is confided, is 
bound to carry it into effect. He has a discretion vested in him as to the manner 
and extent, but he can not lawfully transcend the rules of warfare established 
among civilized nations. He can not lawfully exercise powers or authorize proceed- 
ings which the civilized world repudiates and disclaims. The sovereignty as to 
declaring war and limiting its effects rests with the legislature. The sovereignty as 
to its execution rests with the President. If the legislature do not limit the nature 
of the war all the regulations and rights of general war attach wpon it. 


The rule is that private property on land may be confiscated when 
the necessities of the military operations require such action. Who is 
to determine the question of necessity! In Mrs, Alexander’s Cotton 
(2 Wall., 404) the court say: 

Being enemies’ property, the cotton was liable to capture and confiscation by the 
adverse party. Itis true that this rule, as to property on land, has received very 
important qualifications from usage, from the reasonings of enlightened publicists, 
and from judicial decisions, It may now be regarded as substantially restricted ‘‘ to 
special cases dictated by the necessary operation of the war,” and as excluding in 
general ‘‘ the seizure of the private property of pacific persons for the sake of gain." 
The commanding general may determine in what special cases its more stringent 
application is required by military emergencies, while considerations of public policy 
and positive provisions of law and the general spirit of legislation must indicate the 
cases in which its application may be properly denied to the property of noncom- 
batant enemies. 

All departments of the military government of the Philippines are 
to be considered as instruments with which a belligerent is waging a 
war. Therefore its courts, as well as its cannon, may be weed to 
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thereby authorized to make the seizure and main 
proceedings in the courts. The issues were stated 
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Since in this country, from the stracture of our Government, proceedings to con- 
demn the property of an enemy found within our territory at the declaration of war 
ean be sustained only upon the principle that they are instituted in execution of 
some existing law. 

And again, the court say (p. 126): 

The acts of Congress furnish many instances of an opinion that the declaration of 
war does not of itself authorize proceedings against the persons or property of the 
enemy found at the time within the territory. 

Evidently the ** proceedings” referred to were proceedings in the 
civil courts of the United States. The holding of the court was that 
before the civil courts of the United States can assume jurisdiction, at 
the instance of a private citizen, to condemn the private property of 
an individual enemy seized on land by a private citizen of the United 
States, it is necessary for Congress to confer such jurisdiction and 
authorize private citizens to invoke it; and that the act declaring war 
against England did not confer such jurisdiction or authority, and the 
existing laws known as “‘ prize laws” applied only to captures at sea, 


IN THE MATTER OF TRANSMITTING OVER THE TELEGRAPH 
LINES OPERATED BY THE MILITARY GOVERNMENT OF CUBA 
MESSAGES RECEIVED FROM OR DESTINED FOR POINTS IN THE 
UNITED STATES, VIA HAITI AND SANTIAGO DE CUBA. 


[Submitted July 9, 1901. Case No, 2105, Division of Insular Affairs, War Department.) 


SYNOPSIS. 


1. Examination of the conflicting claims asserted by the International Ocean Tele- 
graph Company, the Cuba Submarine Cable Company, and the French Cable 
Company, regarding their relative and respective rights under the several con- 
cessions granted said companies by the Government of Spain. ‘ 

2. The Spanish concession to the Cuba Submarine Cable Company appears to 
confer npon that company the exclusive privilege of transmitting private tele- 
grams passing between Santiago de Cuba, Cienfuegos, Batabané, and the central 
station of Habana. 

8 Said concession does not curtail the right of the Government to send Government 
messages between said designated points over the telegraph lines of the Spanish 
Government, nor to grant concessions for telegraph lines to points in Cuba which 
will not connect any two of the places reserved to the Cuba Submarine Cable 
Company. 

4 The exclasive privilege conferred by the Spanish concession to the International 
Ocean Telegraph Company is confined to the exclusive right to ground in the 
eoastal waters of Cuba any telegraph cable the other end of which is attached 
_to any point in the United States. Otherwise than results from this grant the 
Government of Spain did not undertake to limit or control the international right 
of the United States to communicate with the island of Cuba. 


Sm: I have the honor to acknowledge your request for a report on 
a matter arising as follows; 

The International Ocean Telegraph Company maintains and operates 
acable between the United States and Cuba. This company claims 
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December 5, 1866, — May 13, 1867 
The Cuba Submarine Telegraph 


tiago to Cienfuegos, and thence by 
nal concession (December 31, 1869) e 
ago, Habana, and an intermediate me 
company, at one of three places, to-wit 
or Batabané, The company selected B 
but soon thereafter sought authority fora 
at Cienfuegos. This was at first denied (A 
(July 10 and October 13, 1874), and revoked 
while the company had completed the moo! 
decree of revocation declared this fow at 

a special grace. Subsequently (BeptetBar 30, ‘a 
of Spain granted to the Cuba Submarine Comp 
establishment and operation of submarine ea 
fuegos with Manzanillo, Cuba, and touching at #1 
Las Tunas, Jiicaro, and Santa Cruz, these cables 
fuegos with that established from Santiago to 

The French Cable Company maintains and op 
Hayti to Cuba, landing at Santiago under a concessi 
Spanish Government dated April 1, 1887. 

The United States and Hayti Telegraph and Cable C 
tains and operates a cable from New York City to Ha 

All said cables were constructed and operated prior to 
occupation. 

The Signal Service Corps, United States Army, 
overland telegraph line between Santiago and Habana, y 
now being operated by the military government of Cuba a 
carrier of telegraph messages. 

The lines of the United States and Hayti Telegraph an 
pany and the French Cable Company are now operated 
and transmit messages between New York and Santiag 
Hayti. 

On arrival in Santiago, Cuba, messages destined for H 
where in Cuba are tendered to the persons in charge of 
telegraph line, operated by the United States military 
whom they are accepted and transmitted upon payment 
charged the general public. 

The International Ocean Telegraph Company and the C 
rine Telegraph Company separately complain that said pra 
tutes an infringement of the terms of the concession gr: 


283 


Cable Company and also a violation of the concessionary rights of each 
of complainants. 

The first thing to be ascertained is: What is the specific act of the 
government of Cuba of which complaint is made? This is to be 
answered: The action permitting the overland telegraph line from 
Havana to Santiago to be used as a common carrier of messages pass- 
ing between points in the island of Cuba and points in the United 
States, via Santiago and Hayti, over the lines of the French Cable Com- 
pany. The next inquiry is: What action by the government of Cuba 
is requested by complainant? This inquiry is to be answered: To 
refuse transmission over said land telegraph line to messages received 
from or intended for points in the United States via Hayti over the 
French cable. Realizing that the Secretary of War would desire to be 
advised as to how the relative and respective rights of these cable com- 
panies were regarded and treated under Spanish sovereignty, careful 
examination has been made of all available means of information on 
that subject. 

The investigation induces the belief in the mind of the writer that 
while Cuba remained under Spanish sovereignty the Spanish Goyern- 
ment might properly permit the French Cable Company— 

1. To transmit from Hayti to Santiago de Cuba over its cable mes- 
sages from the United States arriving in Hayti over the United States 
and Hayti cable. 

2. To transmit from Santiago de Cuba to Hayti over said cable any 
message delivered to the Santiago office of the French Cable Company 
for transmission to the United States via Hayti and over the United 
States and Hayti cable. 

3. To use the Government overland telegraph lines to transmit mes- 
sages received in Santiago over the Hayti and Santiago cable, destined 
for any point in Cuba excepting Habana, Cienfuegos, and Batabandé. 

4. To use the Government overland telegraph lines to transmit to 
Santiago de Cuba messages originating in Cuba and destined for 
points outside of Hayti, provided such messages were sent from a 
station on said overland lines other than Habana, Cienfuegos, and 
Batabané. 

Whether it was the practice of the Spanish Administration in Cuba 
to permit the French Cable Company to exercise said privileges is a 
question of fact not clearly and conclusively established by the docu- 
ments filed herein. 

That the Secretary of War may secure such information as the 
examination made affords, the following is submitted. 

To support their complaint and request for relief, the International 
Ocean Telegraph Company and the Cuba Submarine Telegraph Com- 
pany appeal to the treaty of peace (Paris, 1898) and the concessions 
granted by the Government of Spain. 
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ing, in extending their authority over the ceded ry, t 




































mining whether or not auch ight 
Spanish concessions involved herein 
Attorney-General, with reference to 
Ocean Telegraph Company, has advi 


Concessions of this kind, which carry with 
years, constitute property of which the conces 
trarily and without lawful reason than it can 
assets. Ina case in the Supreme Conrt of the i 
tice Field said: ‘The United States having desired bas 


afford protection and security to all just rights v 
the Government they superseded. If, therefore, 
Company has an exclusive grant applicable to Cuba for 
not expired, it would be violative of all principles of justice 
right by granting competing privileges to another company,” ps 

The necessity continues for the Secretary of War 
grant of cable rights under consideration is e 
tainment is not a judicial determination of the quest 
purpose being to enable the Secretary to intellig 
authority in a matter wherein that authority has been 
end that the government of Cuba, by omission or 
not participate in what the Attorney-General holds ** 
tive of all principles of justice.” 

The International Ocean and Telegraph Company b 
exclusive privileges on the following provisions of the co 
which the cable was constructed: 

AnticLe 1. The grant that on the 19th of last June was tempor 


royal decree to Mr. William Smith, representative of the Teepe I 
Oceanic Company, to fix in some point of the island of Cuba the end 


States, is now given with a definite character and for the term of forty. 
placing of the cable or cables, which starting from the States of the Un 
the said island of Cuba, provided that during the same period of tin 
States Government does not deprive them of the exclusive grant allo 
(See Doc. 8, No. 2105, Div. Ins. Affrs, ) 


The grant made by said royal decree was subsequently m« 
royal decree dated May 13, 1867. Therein it was decreed ; 


Considering that in this respect article 1 of above-named decree of / 
1866, should be complied with, that in no ease the term of duration o 
referring to the cables of Cuba to Porto Rico and to the Canaries, and 


Panama, and the South American coasts, should exceed the permission granted to 
the International Ocean Telegraph Company, I decree as follows: 

ArticLe 1, The permission to land on the coasts of the island of Cuba the submarine 
telegraphic cables referred to by article 1 of the decree of 5th of December, 1866, will 
be reputed asa final grant made to the International Ocean Telegraph Company for 
the term of forty years, subject to the terms established in the second condition of 
schedule of terms for bidders on sale of said grant anthorized by decree of same date, 
26th February-last. (See Gacela de Madrid, May 17, 1867.) 

The ‘second condition,” to which reference is made in the decree 
above quoted, is.as follows: 

The company will make use of the telegraphic lincs during forty years, the Gov- 
ernment making no other grants during this time for the establishment of parallel 
lines. After the expiration of said term the Government will be free to accord per- 
missions for new landings solicited, the company continuing in the enjoyment of the 
use of theirline, For the ends of this article parallel lines will be such that starting 
from Cuba and Porto Rico will have submerged cables running approximately in the 
same direction. (See Gaveta de Madrid, Feb. 28, 1867.) 


The International Ocean Telegraph Company insists— 

1. That by said provisions it was granted, fora period of forty years, 
the exclusive privilege of telegraph cable traffic between Cuba and the 
United States, passing over cables running approximately parallel to 
the lines operated by it. 

2. That the French cable and its New York connection by means of 
the United States and Hayti cable constitute such parallel line. 

3. That the French Cable Company, by the terms of the Spanish 
concession, dated April 1, 1887, under which its cable was constructed, 
is prohibited from engaging in the United States traffic. 

The Spanish concession granting permission to the French Cable 
Company to land its cable in Cuba contains the following provisions: 

Arr. 8. The concession is strictly limited to Hayti, so that there may be no 
infringement of the privileges conveded to the ‘‘International Oveanic’’ and ‘West 
India and Panama" Companies, 

Arr. 9. It is an express condition that if the concessionaire be desirous of extend- 
ing the communication to another or to other points, he may not do so without 
obtaining the previous authorization of the Spanish Government. 


DETERMINATION OF THE QUESTIONS INVOLVED HEREIN BY THE 
SPANISH MINISTRY IN 188). 


Upon examination it appears that the question of the right of the 
French Cable Company under its concession to engage in traffic with 
points in the United States and other points outside of Hayti, was 
raised in 1888 when said cable was being constructed. 

The British consul at Habana, acting for and on behalf of the Inter- 
national Ocean Telegraph Company, the West India and Panama 
Cable Company, and the Cuba Submarine Cable Company called upon 
the Spanish administration in Cuba to prevent the landing of said 
eable in Cuba; basing said demand upon the averment that if cou 
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consul at Habana beeame the & 
and an extended correspc tet 
England, F wisseac Stage Santo } Domi 
American countries. The contr 
the Spanish department of commu 
nation was promulgated by royal 
Colonies on January 27, 1889. (See 

As evidenced by said decree, the 
determined— 

1. That the concession granted by the Gov 
International Ocean Telegraph Company 
to some point in Cuba one end of teleg 
cables, the other end of which attaches ) 
maintain and operate such cable for forty 

2. That by said concession, as declared 
26, 1867, the Government of Spain bound 
the establishment of parallel lines during a 

8. That the concession granted by the G 
French Cable Company conferred only such 
of Spain could grant without infringement 
secured to the International Ocean Telegraph | 

4. That if constructed as projected, the line o 
Company would not touch any point in the Unitec 
fore could not be considered as parallel to that o 
Ocean Telegraph Company. 

5. That in order to extend said cable so as to co 
United States therewith, it would be necessary to 
to do from the Government of Spain, which 
adequate protection to existing rights. 

6. Therefore, the demand that the construction of sa 
projected by the French Cable Company, be stopped, 

The decree also considers the controversy regarding 
French Cable Company to engage in traffic with pein 
This right was challenged before the cable was cons 
time the effort was made to prevent the laying of 
reference thereto the decree of January 27, 1889, stat 

The British consul in Habana complains that the French com 
telegrams to the said island to the prejudice of the British co 
privileges granted by Spain, as messages go over said cable add: 
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included in the concession granted to the West India Company, and in Santiago-de 
Cuba they are resent to Earope * * * through itsemployees * * * and he 
requests therefore that the transmission of correspondence received in Santiago, as a_ 
stopping place, from or to points beyond Hayti, be not permitted. That by a royal 
order of September 8 of the present year it was ordered, that until this section should 
render the reports requested of it, the superior authority of the island and his dele- 
gates should exercise surveillance over the service of the cable in question for the 
purpose of preventing that it present for transmission in the offices of other com- 
panies, under the guise of messages from Santiago de Cuba, those which proceed 
from points beyond Hayti, and that no direct nor indirect violation of the conditions 
stated in their concession be allowed. 

At the time the controversy was considered at Madrid (January, 
1889) the United Stutes and Hayti cable was not constructed, The 
only cable connection between Cuba and the United States was the line 
from Florida to Habana, owned by the International Ocean Telegraph 
Company. If the French Cable Company received a message from 
any source for transmission to the United States, it was obliged to turn 
over said message to the International Ocean Telegraph Company, or 
its auxiliary, the Cuba Submarine Cable Company. Therefore the 
Spanish authorities considered that the International Ocean Telegraph 
Company had no occasion to complain, At that time (January 27, 
1889) the cable between Venezuela and Santo Domingo was in opera- 
tion, and the French Cable Company by arrangements therewith was 
engaged in traffic with the countries of Central and South America, 
The West India and Panama Cable Company held a concession from 
the Government of Spain for the construction of cables between Cuba 
and these countries, which, that company contended, gave it the exelu- 
sive privilege of engaging in the Cuban-South American traffic. The 
British consul in Habana, for and on behalf of said West India and 
Panama Cable Company, called upon the Spanish administration to 
prohibit and prevent the French Cable Company from engaging in 
traffic between Cuba and South America by using said independent 
cables. In defense of its action in engaging in the traffic of South 
America, the French Cable Company called attention to the fact that, 
by the action of the Government of France, the cable from Haiti to 
Cuba had been declared an international line, and subject to the rules 
prescribed by the international agreement concluded at St. Petersburg 
July 10, 1875, to which agreement both France and Spain were parties; 
that said agreement provided as follows: 

Arricte XXX, par. 3. No office, after being called, can decline to receive tele- 
grams presented to it, whatever be the destination. In cases of obvious error, how- 
ever, the transmitting bureau is bound to correct it as soon as it is notified by the 
corresponding bureau through a service notice. 

Tt appears to the writer that the controversy in 1889 between the 
West India and Panama Company and the French Cable Company 
arose from a similar condition of fact, and presented the question 
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involved in the ex 
The decree of Janu: 
made by the West India. 
between Cuba and Haiti contains t) 
according to clause 8, in order that the 
and the West India Panama companies 
scribed “That if the concessioner should 
more other points he can not do so without 
from the Spanish Government.” It was 
cable was subject to the rules established in Tati 
burg, as well as to any others to which Spain ry have 
sioner complied with these conditions; and the 
Hayti, without having heen extended to any oth 
fore, any points which were reserved by the § 
companies, according to official reports and other 
ings. If Venezuela, the Netherlands, Santo D 
for the protection of their own interests, telegraphic 
necting La Guaira, Curacao, Puerto Plata, and San Nicolas 
nication with the United States and Europe the cable of Hayt 
at present in service for said purpose, Spain must res 
friendly nations and not object to the transmission over 
said points or to the same, complying with the convention 
to which the contracting parties recognize to each indi 
by means of the international telegraphs, reserving the 
which are included in the mentioned in No. 7. 


Apparently the Spanish authorities considered tha 
communication involved rights appertaining to e 
and that an exclusive privilege of controlling in 
cation could be secured only by the affirmative 
nations whose rights were involved. From this it 
could not control the passing of messages from o1 
of an international cable, once the message was rec 
of the cable company, excepting, of course, the e 
to prevent the transmission of messages inimical to the 
powers arising from the condition of war. J 

But it did not follow that Spain was precluded from 
means of distributing, in Spanish territory, by telegraph 
messages received over cables grounded in Spanish 
communicating to the office of the cable company n 
starting from points in Spanish territory, sought to 
by telegraphic wires subject, in their entire length, 
authority. ; 

This proposition also was considered in the decree of ¢ 
The question was presented by the complaint of the 
Habana, made on behalf of the Cuba Submarine Tel 
That company had secured a concession from the Go 
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authorizing it to lay a submarine cable around the island of Cuba, 
touching at various points, as hereinbefore stated. The Government 
of Spain bound itself not to grant to individuals or associations a con- 
cession for either overland or submarine telegraph lines touching the 
points reserved to the Cuba Submarine Company. The Government 
continued to have the right to construct Government lines to all parts 
of the island, including those reserved to the Cuba Submarine Com- 
pany, and to grant concessions to individuals or associations for the 
construction of lines connecting points in the island, other than those 
reserved to the Cuba Submarine Company, with each other or with 
any one of the points reserved to the company. In the exercise of 
the right so reserved, the Spanish Government constructed an over- 
land telegraph system connecting various towns in the island, among 
others Habana and Santiago. The French Cable Company sought to 
use said system of overland telegraph lines to distribute messages 
originating outside of Hayti and arriving at Santiago over the French 
cable, and to collect and transmit to its Santiago office messages orig- 
inating in Cuba and destined for points outside of Hayti. The Cuba 
Submarine Cable Company insisted that such use of the Government 
telegraph lines in Cuba by the French Cable Company was a violation 
of the rights of the Cuba Submarine Company and the obligations of 
the Government of Spain. The question thus raised was, What use, 
if any, may be made by the French Cable Company of the Spanish 
Government telegraph lines in Cubat With reference thereto said 
decree of January 27, 1889, sets forth the following: 

The latter company (Cuba Submarine) was authorized on December 31, 1869, by 
a decree of the provisional government, to establish and operate a submarine cable 
to connect the city of Santiago de Cuba with Habana, touching at Cienfuegos, the 
Bay of Cochinos, or Batahand, as it may see fit. The route of the said cable, accord- 
ing to article 2 of the concession, shall start from the Bay of Santiago de Cuba, con- 
tinue along the southern coast of the island to the mooring point which may be 
selected from among the three aforementioned, shall connect with an overland line 
simultaneously established by the concessioner, which latter line shall terminate in 
the central station of Habana. The Government shall not grant to any person or 
private company permission for the establishment of another overland or submarine 
line connecting Santiago de Cuba, the landing point of this cable, and the central 
office of Habana, the only three points of contact which this line will have in the 
territory of the island, and over which telegrams of a private character only shall be 
transmitted. 

* * * * * * * 

According to the explicit terms of this concession the Cuba Submarine Company 
has no other privilege than that of operating the cable granted, without any other 
person or company being permitted for a period of forty years to connect with each 
other, by overland or submarine lines, the points indicated in the concession, viz, 
the city of Santiago de Cuba, the intermediate mooring point, and the central station 
of Habana. The concessioner selected Batabané as the third point of the island 
where the cable was to land, but soon thereafter authorization was requested to 
touch also at Cienfuegos and establish there u telegraph station, which wag alter- 
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from any point in the island not touched 
Company telegraph lines may be laid to the city 
or to Batabandé, or to Habana. 


The conclusion reached by the auth 
subjects under consideration is set forth in 


But as the administration has not the power of 
the cable between Cuba and Hayti more obligation 
contract, these are the only ones which are to be e 
privileges which the other companies invoke, in order 
can or can not, in accordance with the international co 
transmit messages from points beyond the extremes of 
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Company only obtained an exclusive power for forty ye 
marine telegraph cables between the United States and 
not up to the present time been violated by the cable of C 
can not transmit messages from and for the United States” 
cables of said company. 2. That the West India and Panama C 
by a royal decree of May 28, 1868, and by the document of 
date, to establish and operate for forty years telegraphic ec 
Porto Rico, and between Cuba and Mexico, and Panama an 
American continent, and that, not having complied strictly 
contract as stated in the body of this report, it behooves Your E 
whether the case has arrived to reestablish the force and vigor 
of concession, the only one which regulated in due form the 
the administration and of the company, and to declare that t 
may have altered the essential bases of the concession did r 
effect, as was done in a similar case, in concurrence with the Co 
full, by royal decree of August 6, 1876, which was confirmed b 
decision of July 6, 1878. 3. That until the privilege invoked 
Company is repealed or declared to be forfeited the latter only 
vent the laying and operation of telegraphic cables between Ci 
and between the former and the other points mentioned in the e 
Mexico, which line was granted on August 13 last to Mr, Auguste 
That the Cuba Submarine Company has the privilege for forty 
company or private individual placing in telegraphic communic 
water the four points indicated in the concession and the royal de 
it, which are the city of Santiago de Cuba, Cienfuegos, Batah 
station of Habana, by establishing parallel lines which commu 
other; but it can not be prevented that a cable which reaches 
communicate with Habana or any other place of the island, p 
touch at Santiago nor at any of the paring places tuchad ti 
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Company. 3. That the concessioner of the cable of Cuba to Hayti has conformed 
to the present time, asit appears from the proceedings, to the conditions of the con- 
cession, as said cable does not go beyond Hayti, and as the latter is an international 
telegraphic line, subjected by the Government itself to the convention at St. Peters- 
bury, it is not possible, withont acting in contravention thereto and without injuring 
legitimate interests of friendly nations, to prevent that there be transmitted 
over the line mentioned any messages from points beyond its two terminal stations; 
therefore the definite opening of the same to international service should be authorized at once 
and permission be granted for its communication with the overland telegraph lines which the 
Garernment may have established in places which are not reserved by its concession to the 
Cuba Submarine Company. 

I am unable to find any subsequent decrees relating to said matters 
issued by the authorities at Madrid. 

It therefore appears to the writer: 

First. That under the terms of the Spanish concession to the Inter- 
national Ocean Telegraph Company, as construed by the Spanish 
authorities, that company is without the right to object to the use of 
the Government overland telegraph lines in Cuba for the transmission 
of messages received by, or intended for, the French cable grounded at 
Santiago, whatsoever their place of origin or destination, since the 
exclusive privilege granted by said concession is that of ** placing” in 
Cuba a telegraph cable, the other end of which is ‘* placed” in the 
United States. 

Second. That under the terms of the Spanish concession to the Cuba 
Submarine Telegraph Company, as construed by the Spanish authori- 
ties, that company has the right to object to the use of the Goy- 
ernment overland telegraph lines in Cuba for the transmission of 
messages received by the French cable at Santiago and destined for 
the central station at Habana, or Cienfuegos, or Bataband, and also to 
object to the transmission over Government telegraph lines of messages 
originating in any of said places and destined for points outside of 
Hayti over the French cable. 

Further proceedings relating to the controversy were had under 
Spanish sovereignty, as follows: 

The royal decree of November 25, 1897, provided for autonomous 
government in Cuba. By said decree there was conferred upon the 
local administration of the autonomous government ‘exclusive cogni- 
zance of all matters of a purely local nature, which may principally 
affect the colonial territory.” 

Prior to February 4, 1898, the authorities in Cuba had forwarded to 
Madrid various protests presented to them on behalf of the Interna- 
tional Ocean Telegraph Company and the Cuba Submarine Telegraph 
Company against the attempts of the French Cable Company to engage 
in cable traffic between Cuba and points outside of Hayti. On Febru- 
ary 4, 1898, the Madrid authorities referred the matter to the autono- 
mous government of Cuba for determination, as being within the 
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same time to place this island in communication with the West Indies and Panama 
and places in the South American continent where it should have established com- 
munication, His Excellency the Governor-General, by resolution of this date and 
with the concurrence of this office, has decided to resolve: That the French Cable 
Company from Santiago de Cuba to Hayti must keep close to its concession, confining 
itself to forwarding by that line the telegraphic correspondence exchanged between 
both countries, not being able, therefore, to accept messages but to Hayti, Santo 
Domingo, Curacao, La(Guaira, and Venezuela, and for all other places not reserved 
to the International Ocean and West India and Panama, through whose lines must 
be forwarded exclusively all the messages sent from this island to the United States 
and Europe, and those received from these places, and those passing in transit with 
destination to the stations belonging to the West India and Panama. 

This being the result of the petition before mentioned, I forwan] it to Your Excel- 
leney for your knowledge and what may concern. 

May God save Your Excellency many years. 

Habana, April 1, 1898. Reker tee 

The Secretary will recall that the juridical system of Spain per- 
mitted certain officials of the executive or administrative branch of the 
Government to exercise judicial powers. The determinations set forth 
in the foregoing decrees were made pursuant to such authority, and 
within the jurisdiction of Spain are entitled to the consideration given 
judicial decisions. 

Doubtless the Secretary will desire to be informed what practice 
was enforced by the Spanish officials in Cuba immediately prior to the 
American occupation, regarding the transmission over the Government 
telegraph line between Santiago and Habana of messages received 
from or destined for points in the United States, via Haiti and over 
the French cable. The showing made herein as to the practice is not, 
conclusive. In regard thereto, the Chief Signal Officer of the Army 
reports as follows: 

The United States and Haitian Telegraph Company have claimed the right to send 
telegrams from Santiago to any point on the island of Cuba, pruvided such telegrams 
are sent over the land lines, and the Chief Signal Officer of the Army has been informed 
by the agents of said company that this right was formally decided by the Spanish 
authorities prior to the Spanish-American war. (Doe. 5, No, 2105.) 

Mr. Thomas F. Clark, vice-president of the International Ocean 
Telegraph Company, in letter to the Secretary of War dated August 
8, 1900, refers to the language above quoted from the report of the 
Chief Signal Officer of the Army, and considers that it was intended 
“to cover the United States traffic as well as traffic for Hayti.” Mr. 
Clark insists that, if so intended, the statement is inaccurate. Mr. 
Clark also writes: 

To make sure on this point, I made inquiry of onr agent in Habana, who has rep- 


resented the company there for more than twenty years. He replies: 
“ First. The Spanish Government land lines were worked between Habana and 


“Secondly. The Spanish land lines did not accept United States messages trom Yne 
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under the terms of the Spanish g 
tional Telegraph Company termin 

The facts and provisions of law 
tested are as follows: ' 

The grant to the International Ocean 1 
December 5, 1866, provided that the conces 
forty years upon condition “‘ that during the 
United States Government does not dept 
grant allowed them.” (Art. 1.) 

The grant allowed by the United States 
gress approved May 5, 1866, expired by 
(14 Stat. L., p. 44, chap. T+.) 

The condition in the Spanish grant limiti 
period of time during which the grant from 
ernment continued to be exclusive, was modit 
May 13, 1867. From said decree the following 


In view of the petition made March 2, 1867, by the e 
mentioned company, considering that there is no reason fo 
as regards time between permissions emanating from the same 
I decree as follows: 

Axticie 1, The permission to land on the coasts of the ish 
telegraphic cables referred to by article 1 of the decree of Sth 
be reputed as a final grant made to the International Ocean 
the term of forty years, subject to the terms established in th 
schedule of terms for bidders in sale ~f said grant authorized by deeree o 
26th February last. .. 

Arr. 2. For the fulfillment of its provisions, be it anderstood that th 
of decree of 5th December, 1866, is hereby modified in the sense of 
article. \ 

(Gaceta de Madrid, May 17, 1867.) ~ 


The ‘‘second condition” referred to is as follows: 


The company will make use of the telegraphic lines during fo 
ment making no other grants during this time for the establish 

After the expiration of said term the Government will be 
sions for new landings solicited, the company continuing in the e1 
use of their line. For the ends of this article, parallel lines wil 
ing from Cuba and Porto Rico will have submerged cables 

the same direction. 

de Madrid, February 28, 1867.) 
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Tl. 


CONSIDERATION OF THE SPANISH CONCESSIONS INVOLVED HEREIN WITH REF- 
ERENCE TO THE PRINCIPLES AND RULES OF LAW PREVAILING IN THE 
UNITED STATES, 


THE CONCESSION TO THE INTERNATIONAL OCEAN TELEGRAPH COMPANY. 


Tf the concession of the International Ocean Telegraph Company be 
considered with reference to established principles and policies of the 
United States, and the language of the grant tested by the rules of 
statutory construction prevailing in our courts, I think it would appear 
that said concession did not create the exclusive privilege of engaging 
in cable traffic between the United States and Cuba. With us, in order 
to secure an exclusive privilege to exercise a right or authority belong- 
ing to the public, it is necessary that the grant definitely and specific- 
ally exclude all others from participation or the right to participate, 
for our courts construe such grants against the party asserting exclu-. 
sive privilege and in favor of public rights of participation. 

In this connection the attention of the Secretary of War is directed 
to the language of the act of Congress whereby the International 
Ocean Telegraph Company secured the right to attach its cable to the 
coast of Florida (see 14 Stat. L., p. 44, chap. 74): 

That the said International Ocean Telegraph Company, incorporated under the 
laws of the State of New York, their successors and assigns, shall have the sole 
privilege fora period of fourteen years from the approval of this act to lay, con- 
struct, land, maintain, and operate telegraphic or magnetic lines or cables in and 
over the waters, reefs, islands, shores, and lands over which the United States have 
jurisdiction from the shores of the State of Florida, in the said United States. to the 
land of Cuba and Bahamas, either or both, and over West India Islands. 

For convenient comparison the language of article 1 of the Spanish 
concession is again reproduced: 

Aerre.e 1, The grant that on the 19th of last June was temporarily given by 
a royal decree to Mr. William Smith, representative of the Telegraphic Interna- 
tional Oceanic Company, to fix in some point of the island of Cuba the end of the 
telegraphic snbmarine cable which has to start from the coast of Florida in the 
United States, is now given with a definite character, and for the term of forty years, 
for the placing of the cable or cables, which starting from the States of the Union, 
end in the said island of Cuba, provided that during the same period of time the 
United States Government does not deprive them of the exclusive grant allowed 
them. ; 


Tf said act of Congress is accepted as an example of what language 
is neéessary to create an exclusive privilege of the character now 
¢laimed by the International Ocean Telegraph Company, a comparison 
therewith shows that the Spanish grant stops with the creation of an 
exclusive privilege “‘for the placing of the cable or cables, which 
starting from the States of the Union end in the said island of Cuba.” 


———— 
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legislative acts require that such authority | 
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purpose. (See patent, copyright, and tra 
fact remains that, in general, monopolies 
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Continuing the examination of this § 
standpoint of the United States before the 
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that by comity of nations the United States 
eate with Cuba while that island was under Sp 
dispose of, limit, or control this right, as th 
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ceded the aforementioned right of the United S 
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THE CONCESSION TO THE CUBA SUBMARINE TELEGRAPH COMPANY. 


The language of the concession to the Cuba Submarine Telegraph 
Company by which the company asserts it secured the exclusive privi- 
lege of engaging in telegraphic traffic between Santiago, Batubané, 
and Habana, is as follows (Art. 3, decree of December 31, 1869): 

The Government will not grant to any person or private undertaking the estab- 
lishment of another land or submarine line to join at Santiago de Cuba, the place of 
mooring of this cable, and the central telegraph of Havana, the only three points of 
contact which this line will have with the territory of the island, and on which only 
telegrams of a private nature will be transmitted, forwarded, and collected. 

As construed by the Spanish ministry in the decree of January 27, 
1889 (ante), the concluding words of said article 3 mean that telegrams 
of a private nature are to be transmitted, forwarded, and collected by 
this line only. 

If such is the correct or binding interpretation of the language of 
this concession, I think a court of the United States would hold that 
an exclusive privilege was thereby created and conferred. 

The Attorney-General has heretofore advised the Secretary of War 
that the Government of Spain has authority to create and confer 
exclusive privileges of this character in territory subject to the sover- 
eignty of Spain. (22 Op., 516.) 

At the time this concession was granted (December 31, 1869), Cuba 
and adjacent waters were internationally recognized as within the sover- 
eignty and possession of Spain. Since both ends and intermediate 
moorings of the Cuba submarine telegraph cable were attached to 
territory subject to Spanish sovereignty, said cable was not interna- 
tional and the rights of no other nation were involved. The territory 
in which the Spanish Government agreed land lines should not be con- 
structed was territory subject to the exclusive sovereignty of Spain, 
and in which Spain exercised the same authority respecting corre- 
spondence by telegraph that it exercised over postal affairs. 

As already stated, the Attorney-General advises the Secretary of 
War that the rights conveyed by the Spanish concession are rights 
of property. Such rights differ from the right to exercise sovereign 
powers created by grants of authority, such as delegated authority to 
Spanish officials in Cuba. The rights of property continued after the 
sovereignty granting them was withdrawn, while the agencies for the 
exercise of sovereign power ceased with the termination of the author- 
ity of their principal. 

I. 


Tn this case, as in many others from our insular possessions, the 
inquiry arises: Why not refer the parties interested to the courts and 
have the questions involved determined by the courts? 
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parts of the island, and thereupon constructed a system of overland 
telegraph lines extending to a number of cities, among others San- 
tiago, Batabané, and Habana, The lines being in operation, it 
appeared that the business of the Government was not of such yol- 
ume as to fully utilize the time and capacity of the system,. There- 
upon it was determined to permit the passage of private messages 
over said lines. The transmission of private messages was an act of 
grace, and the military government retained the right to refuse the 
use of its lines for that purpose at any time it saw fit so to do. 

The International Ocean Telegraph Company and the Cuba Subma- 
rine Telegraph Company now complain to the Secretary of War that 
by permitting private telegrams of a certain origin to be transmitted 
over said Government lines between certain cities or stations in Cuba 
the military government of the island is impairing the property rights 
of each of said cable companies. The investigation occasioned by 
these complaints is not made for the purpese of judicially determining 
the questions involved, but to afford the Secretary of War the neces- 
sary information to enable him intelligently to exercise his discretion- 
ary powers in the matter of the use of property owned by the military 
government of Cuba. How and by whom such property shall be used 
are matters to be determined by the superior authorities of the Goy- 
ernment owning the property. Therefore, the use of said property by 
private persons may be denied entirely, or the property may be 
opened to the use of the general public as a common carrier, or the 
use may be restricted to certain purposes or persons. That is to say, 
the property is to be used in such way and under such restrictions as 
the competent authorities determine, subject to the laws and usages of 
military occupation and the stipulations of the treaty of Paris. No 
private party or concern has a vested rig/t to use said lines, 

Tf the Secretary of War determines that said Government lines 
shall not be used for the transmission of said cable messages between 
Santiago, Batabané, and Habana, the effect will be that the Govern- 
ment lines will surrender the revenue to be derived from the service, 
and require the French Cable Company to utilize the cable of the Cuba 
Submarine Company. 

IV. 


There remain to be considered the rights of the general public and 
what is required pro bono publico of Cuba. These matters involve 
administrative questions and therefore are beyond the limits of dis- 
cussion prescribed for the law officer of the Division of Insular Affairs. 

The Attorney-General has heretofore advised the Secretary of War 
as follows: 

Tdo not think that controversies as to grants and franchises derived from Spain 
but exercisable within the island of Cuba, or other is\ands derived by the Unite. 
States from Spain, ought to be precipitated to a decision im the present wneeed eso 
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rights secured by its concession 
exercised under the sovereignty f 
relegate the questions of what ¢ 
tion of the United States and the 
adjustment to the changed conditic 
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capacity, to determine said questions with 
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For the convenient reference of the Secre 
forth the following extract from the : 
Dunwoody, Chief Signal Officer, Division o 
No. 2105): 


In my judgment the interests of the general ariee 
than the interests of a single corporation, will be b 
conditions to continue, and leaying the International th rea 
secure its rights and to collect any damages which may re 
of these conditions from the government which may be 
island of Cuba. 


Also the report hereon of Major-General Woo¢ 
of Cuba (4th indorsement, No, 2105): 


HEADQUARTERS D 1 


Respectfully returned to the honorable the Secretary of V 
to the opinion herein expressed. 

The military governor is of the opinion that the , 
Company is entitled to certain protection and rights, andiedaa 
are violated by the use of the United States land lines for t 
the French Cable Company between Cuba and the United 
United States Signal Lines should not accept United States m 
Cable Company at Santiago. They should not transfer to the 
pany at Santiago any messages for the United States. This will n 
ship upon the general public in the way of an increase in the p 
International Ocean Telegraph Company, once they are estab 
granted in this opinion, and in order to protect the public and b 
rate not exceeding the one now in force should be fixed and 
International Ocean Telegraph Company. The French Company 
be allowed to transmit messages from the point of its landing in C 
to any point in the interior of Cuba, provided such messages are 
to the United States. 

If the honorable Secretary of War is in accord with this r 
necessary orders will be issued. 
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The foregoing report, in my opinion, embraces all the matters 
involved essential to the determination of the controversy and the 
ascertainment of the course to be pursued by the military govern- 
ment of Cuba. 


In dealing with cases arising within the territorial jurisdiction of 
the military government, the Secretary of War adopts the rule that 
his action, whenever possible, will be confined to indicating the admin- 
istrative policy or general principles by which a case is to be deter- 
mined, relegating to the local authorities the matter of ascertaining 
the facts involved and applying the administrative policy or general 
principles thereto, Pursuant to this established policy the Secretary 
of War instructed the military governor of Cuba as follows: 


The military governor of Cuba is instructed that in the matter of the use of the 
overland telegraph lines operated by the government of Cuba to transmit messages 
received from or destined for points in the United States, via Haiti and over the 
French cable, be is to ascertain and thereafter maintain the slatus quo ante bellum, 
and to reserve the final and exclusive determination of the questions inyolyed for 
the consideration of the permanent government of the island. 


Euinv Roor, Secretary of War. 
Ocroser 31, 1901. f 


The foregoing order was transmitted to the military governor of 
Cuba in the following communication: 

; Octroser 30, 1901. 

Six: The controversy regarding the relative and respective rights of the cable com- 
panies whose cables are landed in Cuba, and the use of the government overland 
telegraph lines for the transmission of cable messages to and for the French Cable 
Company, has been carefully investigated in the War Department, and I have listened 
to extended arguments thereon by the attorneys for the interested companies. 

Apparently the only question now involved which the military government has 
jurisdiction to determine is, Does the transmission of private messages between San- 
tiago, Habana, and elsewhere over the government telegraph lines violate rights of 
property conferred by the existing cable concessions granted by Spain? 

The law officer, Division of Insular Affairs, War Department, has submitted a com- 
prehensive report on the propositions involved in this controversy, wherein matters 
are set forth which apparently establish that the Spanish concession to the Cuba Sub- 
marine Telegraph Company confers the exclusive privilege of transmitting private 
telegraph messages passing between any two of the following pointsin Cuba: Santiago 
de Cuba, Batabané, Cienfuegos, and the central station in Habana. This exclusive 
privilege does not include government messages between said points nor private mes- 
sages between any one of said points and other points not reserved to the Cuba Sub- 
marine Company. If this yiew is correct, it would follow that the military govern- 
ment of Cuba violates the terms of the concession to the Cuba Submarine Telegraph 
Company when it permits the government telegraph lines to be used for the trans- 
mission of private messages passing between any tivo of the four points above indicated. 

In disposing of this matter I think it advisable to follow the ordinary procedure 
and confine my action to indicating the general policy or principle to be adhered to, 
and remit the determination of the specific questions involved to the government of 
the island, 1 therefore transmit an order herein, instructing you to ascertain, and 
thereafter maintain, the status quo ante bellum, 
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Sir: Referring to your communication ¢ 
taken in the controversy regarding the F 
to letter of October 30 last from the hon h 
honor to inform you that upon receipt of the Secretary's: 
of the Department was directed to institute y 
taining the status quo ante bellum, as the who 
deal of doubt. However the following order, w 
conditions formerly existing, was issued: 


[Cireular No. 1) 

* To all managers of government telegraph offices, 
“By the direction of the military governor no me 
the United States, Europe, or beyond will be 
office for transmission over the lines of the F 
government telegraph office accept from the French C: 
offices, a message from any point in the United States, 
mission over the government telegraph lines in Cuba. 


“Very respectfully 
ner Ris ‘ ‘*‘Leonarp Woop, & 
Capt. C. R. Epwarnps, = 
Tenth Infantry, Division of Insular Affairs, War Dep 


IN THE MATTER OF COMPLAINT MADE BY 
BRITISH VESSEL “WILL 0’ THE WISP” | 
RESTRICTIONS PLACED BY THE UNITED 8! 
WITH THE SULU ISLANDS, CONTRARY, IT I 
PROTOCOL OF MARCH 11, 1877, BY THE 
GREAT BRITAIN, GERMANY, AND SPAIN, 
OF SAID OWNERS FOR TEN THOUSAND D J ] 
OCCASIONED BY THE ENFORCEMENT OF SAID RES 


(Submitted October 4M, 1899. Case No. 870, Division of Insular Al 
SYNOPSIS. 


1. One of the important incidents of military government is ti 
with the inhabitants of the territory subject to its jw 
do is well established by the laws and usages of nations, 

2. When sovereignty over the Sulu Islands was transferred to the 
treaties of the former sovereignty respecting trade with sai¢ 


This matter has not been referred to Major-G 
on the facts. In my opinion such reference and 


fairs, War I 
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for the reason that the facts as claimed by the complainant are not 
sufficient to constitute a just canse for complaint nor to entitle com- 
plainant to damages, 

The complaint is occasioned by the enforcement of the following 
order; 

By the direction of the commander in chief, United States naval force on the 
Asiatic Station: 

All trade with the Philippines is prohibited, except with the ports of Manila, 
Iloilo, Cebu, and Bakalote. Ships are hereby warned to go nowhere else in the 
Philippines. (See copy attached to protest, Doc. 1.) 

It is claimed that this order is a violation of the terms of the protocol 
of March 11, 1877, and also protocol of March 7, 1885, made between 
Great Britain, Germany, and Spain, which, it is asserted, declare— 
that British ships are absolutely free to trade in the Archipelago of Sulu without 
touching in the first instance at any stated point in the archipelago and that Spain 
would in no way obstruct the import or export of merchandise. (See protest, 
Doe. 1.) 


On May 18, 1899, when the W7// 0 the Wisp sought to trade with 
the inhabitants of the Sulu Islands, that territory was subject to 
military government. 

Birkhimer on Military Government and Martial Law (p. 204) says: 


One of the most important incidents of military government is the regulation of 
trade with the subjugated district. The occupying state has an unquestioned right 
to regulate commercial intercourse with conquered territory. It may be absolutely 
prohibited, or permitted to be unrestricted, or such limitations may be imposed 
thereon as either policy or a proper attention to military measures may justify. 
While the vietor maintains exclusive possession of the territory his title is valid. 
Therefore the citizens of no other nation have a right to enter it withont the per- 
mission of the dominant power. Much less can they claim an unrestricted right to 
trade therein. 

In Fleming v. Page (9 How., 615) the court say: 

It is true that when Tampico had been subjugated, other nations were bound to 
regard the country, while our possession continued, as the territory of the United 
States and to respect itas such. * “ * ‘The citizens of no other nation, there- 
fore, had a right to enter it without the permission of the American authorities, nor 
to hold intercourse with its inhabitants, nor to trade with them. (See also American 
Instructions to Armies in the Field, sec. 5, clause 1; Bluntschli, 1, sec. 8; Manning, 
p. 167.) 

Upon the Sulu Islands being ceded by Spain to the United States 
the treaties of the former sovereignty respecting trade with said 
islands ceased—that is to say, the agreements made by Spain rela- 
tive to trade with the inhabitants of the territory ceded do not attach 
to the soil or become a lien upon the territory which the new sover- 
eignty is bound to assume or maintain. 

Hall on International Law (4 ed., p. 98) says: 

Thus treaties of alliance, of guaranty, or of commerce are not binding upon a new 
state formed by separation, and it is not liable for the general debt of the parent 
plate, ete, 
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The Secretary of War approved the views expressed in the foregoing 
report and advised the State Department us follows: 


War DerarrMent, 
Washington, January $0, 1900. 

Sm: I have the honor to acknowledge the receipt of your communication of the 
18th instant, relative to the claim of the British steamer [Will-o-the- Wisp, on account 
of losses sustained through the action of the United States authorities in forbidding 
and preventing her trading with the Sulu Islands, and beg to hand you herewith 
copy of the report of the law officer of the Division of Customs and Insular Affairs of 
the War Department thereon, whose views are concurred in by this Department. 

Very respectfully, 


The Secrerary or Stare. 


Euinu Roor, Secretary of War. 


THE PROTECTION BY THE GOVERNMENT OF CIVIL AFFAIRS IN 
CUBA AND THE PHILIPPINES, OF TRADE-MARKS REGISTERED 
PRIOR TO THE TREATY OF PARIS (1898) IN THE INTERNA- 
TIONAL REGISTRY AT THE BUREAU OF THE UNION FOR THE 
PROTECTION OF INDUSTRIAL PROPERTY, BERNE, SWITZER- 
LAND, UNDER THE INTERNATIONAL AGREEMENT CONCLUDED 
APRIL 14, 1891, TO WHICH SPAIN WAS A PARTY. 


[Submitved March 27,1901. Case No. 015, Division of Insular Affairs, War Department.) 
SYNOPSIS. 


1, Rights of property in trade-marks, in Cuba and the Philippines, are entitled to 
the protection stipulated for ‘‘ property of all kinds" in Articles I and VIII of 
the treaty of Paris, 1808. 

2. Trade-marks registered in the “‘ International Registry at the Bureau of the Union 
for the Protection of Industrial Property, Berne, Switzerland,”’ prior to the treaty 
of Paris, 1898, are entitled to the same recognition and protection from the mili- 
tary governments of Cuba and the Philippines as trade-marks registered in the 
national registry at Madrid or in one of the provincial registries of the islands. 

3. The present provisions for said recognition and protection are inadequate. 

Srr: I have the honor to acknowledge the receipt of your request 
for a report on the following questions: 

1. Are trade-marks which were registered at the International Reg- 
istry, Berne, Switzerland, prior to the treaty of Paris (1898), entitled 
to recognition and protection in Cuba and the Philippines, without 
being registered in the United States? 

2. Do the provisions of Circular No. 12, Division of Customs and 
Insular Affairs, War Department, April 11, 1899, afford the privilege 
and protection which the United States is bound to accord trade-marks 
so registered ¢ 

1 have the honor to report that upon examination I am of opinion 
that question 1 should be answered in the affirmative and question 2 in 
the negative. 


13635—02——20 


— 












The attention of the Secretary is direct 
Article Land Article FY thereof, whlch x6: 
Arncir 1. Shans oS ee 


ROT Re ina of nde ws eel ae e 


| protection in each of the contracting states shall be the ss 






dependencies. 
In his letter to the Secretary of eeprom = 
the international registry, says: 
These marks had not metihechety ew, ts 
tional registration extended its effects to not only Spain its 
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The order of August 14, 1873, issued by the Spanish Republic, con- 
tains the following: 

* * * The Government of the Republic has deemed proper to decide that every 
foreigner, whatever be his nationality, provided that commercial treaties have been 
celebrated with said nation, must, when requesting the use of a trade-mark in Span- 
ish territory, comply with all the provisions thereof; and therefore as soon as he 
proves that he has obtained the ownership in his country and files in the general 
direction of public works, agriculture, industry and commerce, the other documents 
which have been stipulated, duly legalized, that the proper certificate be issued to 
him free of cost. * * * 

The use of the term “Spanish territory” indicates that the provi- 
sions of trade-mark treaties were considered by the Spanish Govern- 
ment as applying to all parts of the Spanish domain. 

The Spanish law of August 21, 1884, regulating property rights to 
trade-marks, ete., in the provinces of Cuba and Porto Rico, provides 
as follows: 


Ann. 11. Foreigners residing outside of Spain shall have the rights granted them 
by the agreements celebrated with their respective nations. 
Should there be no treaty, the law of reciprocity shall be strictly observed. 


The royal order of October 26, 1888, published in the (Gaceta of 
Manila, December 22, 1888, regulating the use of trade-marks in the 
Philippines, contains a similar provision as follows: 


Arr. 11. Foreigners residing outside of Spain shall have the rights granted them 
by the conventions celebrated with their respective nations. 
Should there be no treaties, the law of reciprocity shall be strictly observed. 
* * * * * * * 
Axr, 30, As the registration of foreign marks must be made subject to the conven- 
tions which may have been celebrated with their governments, the petitions pre- 
sented for the purpose shall be submitted to the decision of the Government of His 


esty. 

Awr. 31. There shall be a special register for foreigners not residing in Spanish 
possessions, which shall be kept with the formalities prescribed in article 24, and in 
which shall be entered, furthermore, the country where the industrial, commercial, 
or agricultural establishment of the owner of the mark, drawing, or model is situ- 
ated, as well as the diplomatic convention establishing reciprocity. 

Arr. 32. Manufacturers, industrials, merchants, or agriculturists who, residing in 
the Peninsula or adjacent islands, or in the islands of Cuba or Porto Rico, should 
desire to insure in the archipelago the ownership of the marka which indicate their 
products or of their drawings or of their industrial models, provided that they are 
authorized and acknowledged, and that the person interested possesses the proper 
certificate or title of ownership, issued in accordance with the laws in force thereon, 
shall apply to the Colonial Department, attaching to their petition a legalized tran- 
script.and aduplicate drawing which represents the mark, drawing, or model belong- 
ing to them. 

After the General Government has received one of the copies of the drawing or 
industrial model referred to in the foregoing paragraph, it shall be forwarded to the 
general direction of the civil administration for the proper steps, and in order that 
the rights of the persons interested may be respected and protected in accordance 
with this decree. , 

They may also apply directly or through a representative to the governor-generah 
in order to insure the ownership of their marks, drawings, or industrial motels. 
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1t will be noticed that. trade-marks are not. included in this article, 
and the rights of property which ‘shall continue to be respected” are 
expressly limited to those “acquired by Spaniards.” 

The United States Supreme Court says: 

Property in a trade-mark, or rather in the use of a trade-mark or name, has yery 
little analogy to that which exists in copyrights or in patents for inventions. (Canal 
Company v. Clark, 13 Wall., 311, 322.) 

Section XIII of the treaty hardly supports the proposition advanced 
by M. Morel. 

But the United States by international agreements and by domestic 
laws recognizes trade-marks and rights thereto as property, and pro- 
tects such property by special statutes and the application of general 
principles. (Upton on Trade-Marks, 10; Canal Co. ». Clark, 13 Wall, 
311, 322.) 

Article VIII of said treaty provides as follows: 


It is hereby declared that the relinquishment or cession, as the case may be, to 
which the preceding paragraph refers, can not in any respect impair the property or 
rights which by law belong to the peaceful possession of property of allkinds * * * 
or of private individuals, of whatsoever nationality such individuals may be. 


Article I, with special reference to Cuba, provides as follows: 


And as the island is, upon its evacuation by Spain, to be occupied by the United 
States, the United States will, so long as such occupation shall last, assume and dis- 
charge the obligations that may under international law result from the fact of its 
occupation, for the protection of life and property. 

Apparently the provisions of these two articles are sufliciently com- 
prehensive to include rights ef property in trade-marks. 

If it be true that registration of a trade-mark at the International 
Registry at Berne secured in Spanish territory the protection of the 
Spanish laws, and the United States is required by treaty stipulations 
to continue protection thereto in territory ceded or relinquished to the 
United States by Spain, it becomes necessary to consider how the pro- 
tection is to be afforded. 

In the United States this protection is usually afforded by a wrt of 
injunction. To entitle the owner of a trade-mark to this writ it is not 
necessary that the trade-mark should be registered. It is sufficient if 
the applicant can establish a prior lawful use of said mark, continued 
for a length of time sufficient to raise a presumption that the general 
public have become familiar with it; and thereupon the writ is issued 
prohibiting infringements upon the rights of said owner, in order to 
prevent a fraud upon the public being perpetrated. 

The writ of injunction as known and used in the United States is 
not known to the Spanish law. The Roman law, from whence the 
Spanish law is derived, had what is known as the “* interdict,” resem- 
bling in many respects our injunction. The principal objection to tae 
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To entitle the owner to the 
that his trade-mark be daly re 
1850; Article 4, Royal order, 
The Spanish Penal Code has been ¢ 
ties of the military government in the 
to the United States by Spain. 
The attention of the Secretary is 
that instead of affording protection 
utilized under the Spanish laws the 
ernments were required to comply 
following order: 
Circular No. 12. } 


Division of Customs and 
Insular Affairs. 


The following is published for the information and g 

In territory subject to military government by the 1 
States owners of patents, including design patents, 
may hereafter be issued, and owners of trade-marks, 
istered in the United States Patent Office under the laws 
to the grant of patents and to the registration of trade 
receive the protection accorded them in the United 8 
infringement of the rights secured by lawful issue of a p 
trade-mark, print, or label shall subject the person or 7 
ment to the liabilities created and imposed by the laws of the 
to said matters: Provided, That a duly certified copy of the 
cate of registration of the trade-mark, print, or label shall] 
the governor-general of the island wherein such protection | 
Jurther, That the rights of property in patents and trade-1 
of Cuba, Porto Rico, the Philippines, and other ceded t 
Spanish laws shall be respected in said territory the sam 
full force and effect. 


* * * in territory subject to military government by t 
United States * * * an infringement of the rights sect 
registration of a trade-mark, print, or label shall subject th 
of such infringement to the liabilities created and imposed by 
States relating to said matters. 


It will serve the Secretary of War no useful purpose 
to discuss the proposition that while the military go 








; : 


tory ceded or relinquished to the United States may provide a law for 
itself, the provisions of which are identical with those of «a law of the 
United States, said military government is incapable of extending a 
statute of the United States beyond the territorial limits of the United 
States as they existed at the time the statute was enacted. 

The attention of the Secretary is also directed to the fact that, as 
construed by the Interior Department of the United States Govern- 
ment, said circular No. 12 makes it “‘necessary for the owner of a 
trade-mark to register it in the Patent Office in this city before he can 
obtain any protection thereunder in the Philippines.” (See letter 
from Secretary of the Interior to Secretary of War, March 8, 1101.) 

The Interior Department does not include in this interpretation 
trade-marks registered in the islands or at Madrid prior to the 
American military occupation. 

If the views hereinbefore set forth are accepted as correct by the 
Secretary of War, said circular No, 12 should be so interpreted as to 
afford protection to trade-marks registered at the International Regis- 
try, Berne, Switzerland, pursuant to the international agreement of 
April 14, 1891, and prior to the mutual exchange of ratifications of 
the treaty of peace between Spain and the United States. 

The total number of trade-marks registered in said international 
registry up to October 31, 1898, was 1,645. (See report of M. Morel, 
director, ete., for 1898.) 

That the Secretary of War may be fully advised ‘in regard to this 
matter, attention is directed to the fact that the order known as *‘ Cir- 
cular No, 12, Division of Customs and Insular Affairs, War Depart- 
ment,” was prepared in the Department of the Interior, and the con- 
struction thereof, under which its provisions have been enforced by the 
military governments, was originally given by the Department of the 
Interior and subsequently acted upon by the War Department. 

The question as to what extent and in what manner the military goy- 
ernments would afford protection to trade-marks was first presented 
to the War Department in March, 1899, at which time a circular was 
prepared in the Division of Customs and Insular Affairs. Prior to its 
adoption it was referred to the Commissioner of the United States 
Patent Office, who submitted first certain amendments and subse- 
quently a draft of an entire order, which was adopted by this Depart- 
ment and promulgated as said circular No. 12, April 11, 1899. (See 
letters from Commissioner of Patents dated April 1 and April 10, 1899.) 

Subsequently a letter was received by the War Department from 
M. Morel, director, ete., in which appears the following: 

2. The filing marks in these colonies: May this be operated directly in virtue of 
the decree of August 18, 1884, for Cuba and Porto Rico, and that of October 26, 1888, 
for the Philippines? Or, also, is the method of procedure indicated in said circular 
No. 12 the only one to which foreign proprietors have recourse? 





























bearing on the status of these i 
informed interested parties that it is 
cations for registration of their marks 
registered here they may, as provided in ¢ 
21, 34, and 38, obtain certitied copies of 
soch certified copies in the islands under 
protection as specified in said circulars of the | 
to Secretary of Interior by Commissioner of 
The War Department accepted this 
No. 12 as correct, and acted in accord 
Since in this matter the War Depa 
services of the Department of the 


the investigation necessary to prepare this 
to Oise FeCODIREGS, and would not d 


[the Secretary of War's] views in the matter 
to the inquiries on the subject contained in Mr, 
I therefore submit, with deference, a reco 
order regulating said matters be issued. A di 

order is hereto attached. 

I take the liberty of suggesting that if said draf 
order favorably impresses the Secretary of War it should 
mitted to the Secretary of the Interior for his views t 
adoption and promulgation. ] 





The views set forth in the foregoing report were 
Secretary of War and communicated by him to the 
ment; that Department concurred therein and on a 
report was communicated to the military govern of Cu 
upon issued the following order (see G. O. No. 160, | st 
Cuba, series 1901): 


No. 160.) HeEapquarTEers Drea® 


Under instructions from the Secretary of War, the milit 
directs the publication of the following onder: , 


L. The rights of property in patents, copyrights, and t 
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in Cuba, the Isle of Pines, and the: island of Guam, pursuant to the provisions o 
Spanish law and existing in orie or all of said islands on April 11, 1899, shall con 
unimpaired for the period for which they were granted, and the owner or ¢ 
thereof shall be protected and their rights therein maintained: Provided, Th 
original or a duly certified copy of the patent, or of the certificate of rerist=4 
the trade-mark or copyright, is filed in the office of the governor 
wherein such protection is desired. 

The certificates of registration of trade-marks issued prior to April 1 
Spanish provincial registry, or the national registry of Spain at Madrid, =~ 
national registry at the bureau of the union forthe protection of industr 
at Bern, Switzerland, shall receive such recognition and credence as were _ 
them in said islands under Spanish sovereignty; and an original certifica 
certified copy thereof shall be received and filed in the office of the gove 
island for all purposes connected with this order, without further orother 

2. The rights of property in patents, including design patents, gr 
United States, and in trade-marks, prints, and labels, duly registered 
States Patent Office, and in copyrights duly registered in the office of 
of Congress, shall be maintained and protected by the government of ciyan 
islands above named: Provided, That a duly certified copy of the p 
certificate of registration of the copyright, trade-mark, print, or label 
Office of the governor of the island wherein such protection is desired. 

3. An infringement of the rights protected by compliance with t= 
this order shall subject the person, firm, association, or corpors 
infringement to the civil and penal liabilities created and impos 
laws of Spain relating to said matters as remain in force in said is 

4. Such provisions of existing orders as are in conflict with this 
revoked. 


Enwarp 
First Lievtenant, A rtillery Corps, 2s 


AGREEMENT CONCERNING THE INTERNATIONAL REGISTRATION OF TRADE- 
MARKS, CONCLUDED AT MADRID APRIL 14, 1891. 


(Concluded at Madrid April 14, 1891, between Belgium, France, Spain, Switzerland, and Tunis.} 


The undersigned plenipotentiaries of the States above enumerated, 
in view of article 15 of the international convention of March 20, 1883, 
for the protection of industrial property, have, with one accord and 
subject to ratification, concluded the following agreement: 


ARTICLE 1. 


The subjects or citizens of each of the contracting States may secure in all of the 
other States the protection of their trade-marks accepted at the depository in the 
country of origin by means of the deposit of the said marks at the international 
bureau at Berne, made by the intervention of the Government of the said country of 
origin. 

ARTICLE 2. 


Are assimilated to the subjects or citizens of the contracting States, the subjects or 
citizens of states which have not adhered to the present agreement who fulfill the 
conditions of article 3 of the convention. 
























In the countries where their laws so a 
international bureau shall give notice of th 
to declare that protection can not be given 
They shall exercise this right within a 
article 3, é 
The said declaration thus made known to the 
mitted by it without delay to the Government o! 
owner of the mark. The interested party shall 1 
the mark had been deposited by him directly in the 


refused. ee 
Anricur 6. ° 


‘The protection resulting from the registration at the 
continue for twenty years from the date of registration, 
favor of a mark which has ceased to enjoy legal protection 4 


ARTICLE 7. 


The registration can always be renewed in accordance with : 
land 3, 
Six months prior to the expiration of the term of pu 
Bureau shall give an official notice to the government of the e 

to the owner of the mark, 
Anticie 8. 


The government of the country of origin shall fix, in its dis 
for its own profit a fee, which it shall collect from the owner of 
international registration is demanded. ‘ 

To such foe shall be added an international fee of 100 francs’ ean 
of which shall, onder the supervision of the International Bure 
equally between the contracting States, after deduction of the ¢ 
necessary to the execution of this agreement. 


ARTICLE 9, 


The government of the country of origin shall notify the Inte 
annulments, cancellations, abandonments, transfers, and other ch 
in the right of ownership of the mark. 

The International Bureau shall register these changes, shall 
Governments thereof, and shall immediately publish them in it 
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ARTICLE 10, 


The Governments shall regulate by common consent the details pert 
execution of the present agreement. 
ARTICLE 11. 


The States of the Union for the Protection of Industrial Property 
taken part in the present agreement shall be admitted to adhere 
application and in the form prescribed by article 16 of the convent 
1883, for the protection of the industrial property. 

As soon as the International Bureau shall be informed that a state ha 
the present agreement it shall address to the government of the sta 
to article 3, a collective notification of marks which at that time enj 
protection. 

This notice shall of itself secure to the said marks the benefit of th 
visions in the territory of the adhering state, and shall cause to run 
year, during which the interested government can make the decla 
for in article 5. 

ARTICLE 12. 


The present agreement shall be ratified, and the ratifications shall | 
Madrid, within a period of six months at the latest. 

It shall take effect one month after the exchange of ratificat 
the same force and duration as the convention of March 20, 18! 

In witness whereof the plenipotentiaries of the States abo 
the present agreement at Madrid April 14, 1891. 


FINAL PROTOCOL. 


Or. proceeding to the signature of the agreement concerniz 
istration of trade-marks, concluded this day, the plenipotentia:c. v. 
have adhered to said agreement have agreed as follows: 


Doubts having arisen on the subject of the meaning of article 5, it is clearly under- 
stood that the right of refusal which that article leaves to the Governments does not 
affect the provisions of article 6 of the convention of March 20, 1883, and of paragraph 
4 of the final protocol which accompanies it, these provisions being applicable to 
the marks deposited at the International Bureau as they have been and still will be 


to those deposited directly in all the contracting countries. 


The present protocol shall have the same force and duration as the agreement of 


which it forms a part. 


In witness whereof the undersigned plenipotentiaries have signed the present 


protocol at Madrid the 14th of April, 1891. 









































THE CORRESPONDENCE BETWEE 
GENERAL AT SINGAPORE ! 
GERMANY AT THAT PORT, B 
‘PORTS OF THE SULU ARCHIPEL, 


BY ORDER OF THE 0} 
MILITARY FORCES IN THE PHILIPP 


[Submitted October 8, 1900. Case No. C-850, Division of 
SYNOPSIS. 


1. The Imperial ambassador of Germany at this 
military government of the Philippines is 
or prohibit trade with the inhabitants of the 
thereof advances the following propositions: (a) | 
acquire sovereignty over the Sulu Archipelago by bem ni 
sovereignty thereover confirmed unto the United Stat 3 | 
(1898), for the reason that Spain had never squall 
pelago, nor was Spanish sovereignty therein recog 
established. (b) The provisions of the protocols 
Great Britain, and Spain, of date March 11, 1877, aut h 
Non. Rec., 2d series, vol. 2, p. 280; vol. 10, p. 642), con: r 
a perpetual easement in favor of Germany, Great Britain, 
which is a servitude upon the Sulu Archipelago, diminishes 
remains attached thereto. (c) If the rights secured by 
and the other powere by said protocolr are not vested 
are rights derived from a contract between the respective 
Germany, and Great Britain, which contract was in f 
United States acquired sovereignty over said archipelago, 
of said contract, incumbent upon Spain, passed to and b 
United States. 

2. If these propositions and the claims based thereon are adya 
German Government, the controversy involves an inte 
between Germany and the United States. In such matters t 
ment has exclusive jurisdiction as to the interests of the Unit 

3. If this claim is asserted for and on behalf of an individual or pr 
is intended to be addressed to the military government of the F 
of to the Federal Government of the United States, that fact de 
matter of its international character, and it must be consid 
subject for disenssion by the officials of the military govern 
Department. 

4. The military government of the Philippines and the War Dep 
to aid the State Department in controversies of this ch: r 
such knowledge and information in respect thereof as they area 
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| __ 5. The regulations, restrictions, and prohibitions respecting trade in the Sulu Islands, 
of which complaint is made, were adopted as war measures required by the 
military necessities of the situation. They are not to be considered as establish- 
ing the permanent policy of the United States when the conditions of peace 

shall prevail in the archipelago. 
6. Sovereignty over the Sulu Islands prior to the treaty of peace (1898) was vested 
ix the Crown of Spain, and. was not participated in by Germany and Great 

n. 

7. The sovereignty of the United States over said islands is complete and exclusive. 

Str: I have the honor to acknowledge the receipt of your request 
for a report on the above-entitled matter, and in compliance therewith 
I have the further honor to report as follows: 

The matter as now presented to this Department arises from the 
following state of facts: 

The German consul at Singapore, acting on behalf of certain Ger- 
man merchants who desire to trade with the inhabitants of the Sulu 
Islands, requested the United States consul to inform him if such 
trading would be permitted by the United States authorities, and was 
informed that it would not be permitted. 

The correspondence between the two consuls on this subject appar- 
ently ceased with the exchange of these two letters. 

Subsequently the State Department forwarded to the War Depart- 
ment a translation of a note from the German ambassador at this capi- 
tal relating to the same matter. (Doc. 6, T, 8.) 

The complaint made by the German ambassador questions the sov- 
ereignty of the United States over the islands of the Sulu Archipelago. 
The reference of said question by the State Department to the War 
Department involves the question of jurisdiction by the War Depart- 
ment to pass thereon. 

The note of the German ambassador is as follows: 


ImreriaL German Emrassy, 
Washington, July 31, 1900. 

Mr. Secrerary or Srare: The military governor of the Philippines ordered in the 
fall of last year that the harbors of the Sula Archipelago remain closed to foreign 
commerce until the issuance of special regulations. As shown by the inquiries made 
of him in the matter, he held that this measure was warranted because, in his opin- 
jon, the arrangements coneluded by Spain, Germany, and England in the protocols 
of March 11, 1877, and March 7, 1885 (printed in Martens, Nou. Rec. Gen., 2d series, 
Vol. II, p. 280; Vol. X., p. 642), were extinct by reason of the transfer of the sov- 
ereignty over the Sulu Archipelago to the United States under the Paris treaty of 
peace. In the meanwhile, foreign trade has, to be sure, been again permitted to a 
certain extent in the Sulu Archipelago, but the existing conditions are different from 
those which obtained under the above-named protocols during the Spanish régime, 
especially in that the coastwise trade is forbidden, that the foreign trade is allowed 
not with all ports, but only with such as are occupied by American troops, and even 
then, barring some designated ports, with a permit from the American military 
authorities, and, finally, that in the open ports foreign commerce is subjected to dif- 
ferential customs treatment. 
_ The restraint thus imposed npon German trade has been the cause of complaints 
from the firm Behn, Myer & Co., of Singapore, which had previously bok wy opts 
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ereignty over the archipelago, or, i 
nized and internationally 
England have therefore Toalged with the §| 
any detriment to our flag and people weer 
tioned sovereignty, Spain was then ¢ ai 
to the Enigtish representative at Madvid) tii A 
tions which may exist between Spain and Sulu 
prohibit or interfere with the direct traffic of B 
the ports of the said archipelago, which traffic 
accordance with the principles of international n 
Spain over the Sulu Archipelago is recognized de | 
jure in the second, only because Spain bound het 
detriment of our commercial interests therein. Recognitio: 
protocols, joined to the proviso that our navigation an 
pelago shall remain free from restriction and 
differential treatment. There was thus laid on the § 
Sulu Archipelago a certain limitation that has not been tl 
of the sovereignty to a lawful successor to Spain, 
The English Government has also taken the same stan 
the government of the Straits Settlements colony has by 
American consul-general at Singapore, printed at pages 
ment Gazette of March 25 of this year (herewith inclosed 
be returned), entered its protest against the United States 
Archipelago any rights more extensive than those which ap 
I have the honor to draw Your Excellency’s attention to 
no doubt that the Government of the United States will not 
the rights secured to us by the respective protocols. I venture, 1 
out that the position of the American government of the § 
manifest. contradiction of the declarations made in writing by tl 
missioners of the Peace Conference in Paris (‘‘ being the policy o 
to maintain in the Philippines an open door to the world’s comm 
pages 210, 218 of the American Congressional document, as well 
of the “open door’ proclaimed by the Government of the Unit 
Eastern Asia. ‘ 
Awaiting your kind answer, I avail myself of this opportunity te 
Excellency the assurance of my distinguished high regard. 4 


(See Doc. No. 7.) 
If L rightly understand the note of the Imperial Germ: 
he therein advances three propositions : : 
1, The United States did not acquire soyerei, 
Archipelago by the conquest thereof, nor was s 
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confirmed unto the United States by the treaty of Paris (1898), for the 
reason that Spain had never acquired sovercignty in said archipelago, 
nor was Spanish sovereignty therein recognized and internationally 
established. 

2. The provisions of the protocols entered into by Germany, Great 
Britain, and Spain, of date March 11, 1877, and Mareh 7, 1885 (Mar- 
tens; Nou. Rec., 2d series, vol. 2, p. 280; vol. 10, p. 642), constituted 
a grant creating a perpetual easement in favor of Germany, Great 
Britain, and the other powers, which is a servitude upon the Sulu 
Archipelago, diminishes the fee thereof, and remains attached thereto. 

3. Lf the rights secured by Germany, Great Britain, and the other 
powers by said protocols are not vested by a grant, then they are 
rights derived from a contract between the respective sovereignties of 
Spain, Germany, and Great Britain, which contract was in force at the 
time the United States acquired sovereignty over said archipelago, 
and the obligations of said contract incumbent upon Spain passed to 
and became binding upon the United States. 

If these claims are advanced for and on behalf of the sovereignty 
of Germany and are addressed to the sovereignty of the United States, 
then the controversy is between said sovereignties and relates to their 
respective sovereign rights, Such matters pertain to the foreign rela- 
tions of the United States and are dealt with by the Federal Govern- 
ment, acting through that Department of the executive branch to 
which our foreign relations are committed. If this be the situation, 
then, in the opinion of the writer, the questions are outside the juris- 
diction of the War Department. ; 

Tf these claims are advanced on behalf of an individual or a private 
interest, for the purpose of sustaining the exercise of an individual or 
private right in territory subject to the jurisdiction of the military 
government, which said exercise relates to the administration of goy- 
ernment in said territory, a different situation is presented, and, in the 
opinion of the writer, the military government might then possess 
jurisdiction. 

The Acting Secretary of State, in his letter to the Secretary of War, 
states the purpose of the reference to be ‘for your consideration and 
examination of the question raised.” (Doe, No. 6.) 

It is to be noted that said expression of purpose does not include 
“determination.” 

The attention of the Secretary of War is directed to this omission as 
being an indication that the State Department entertains the opinion 
that the question involved in the note of the German ambassador is 
not within the jurisdiction of the War Department in the sense that 
it is to be determined thereby. 

In closing his letter the Acting Secretary says: 

T shall be glad to transmit to the embassy your reply to its expression of the hope 
that the military orders of whieh complaint is made will be rescinded. (Doc. So.82 
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to who makes the complaint. 


United States therein containec 


rinlly from such a challenge made by 
many. It is doubtful if the United 
discuss the rights of sovereignty 
thereon, with an individual of a fe 
sador as an intermediary. But when: 
government of a foreign state, the ¢ 

In the letter of Hon. William MeKii 
of the Republican national conyention 
United States, appears the following: 

Our title is good, Our peace commissioners b 
title when they concluded the treaty. The Ex 
when he submitted it to the Senate of the United 
Senate believed it was a good title when they gave i 
the Congress seems not to have doubted its completeness } 
920,000, 000 pranidet by the piece : 


% . 
Tt is worthy of note that no one outside of the Unite 
integrity of the cession, 

The note of the German ambassador does 
instructed by his Government to present 
question involyed. Presumably, however, he wou 
matter upon his own initiative. ‘ 

The Acting Secretary of State, in transmitting t 
man ambassador, refers to said note as one “in w 
behalf of the commercial interests of his country. 

If we consider this complaint as made by the I 
of Germany, the question arises: To whom is this ee 
Is it not to the Federal Government of the United 
troversy then stands thus: The Imperial Governm 
complains to the Federal Government of the Un 
military government of the Philippine Islands, a 
ent upon the Federal Government of the United § 
in action not warranted by the rights and powers of 1 
in that territory and in violation of rights possessed by t 
Government of Germany in that territory. Such cont 
the foreign relations of the Federal Government 
If so, it does not seem proper that the military 
Philippines should attempt to handle and dispose 
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Even if the matter is presented to the President, he will act thereon 
as the Chief Executive of the United States and not asthe head of the 
military government of the Philippines; for the important question is, 
What rights were secured to the United States by the conquest of the 
Philippines in the war with Spain and confirmed by the treaty of Paris? 

Sovereignty in the Philippines was acquired by the United States 
and now /elongs to the United States. It is being exercised by the 
military government of the islands, The reference from the State 
Department presents the inquiry, Shall such exercise extend to the 
determination of questions involving the foreign relations of the 
United States arising in said territory? To state the question in 
another form, Shall foreign States presenting questions regarding the 
foreign relations of the United States, arising out of the acquisition of 
the Philippines, be referred to the military government of the islands? 

Primarily the question raised by the note of the German ambassa- 
dor is, Was Spanish sovereignty in the Sulu Islands limited, and is 
the sovereignty of the United States likewise limited therein? See- 
ondarily the question arises, Does such limitation, if it exists, continue 
in territory affected by an armed insurrection? These are questions 
of grave importance to the sovereignty of the United States and 
appear, to my mind, as necessarily to be dealt with by the Federal Goy- 
ernment. To permit the military government to determine them for 
the United States would, seemingly, reverse the relationship now borne 
by each to the other. I do not wish to be understood as reporting 
that the military government of the Philippines is without possible 
authority or warrant to determine these questions. That government 
is exercising sovereignty in the te:ritory subject to its jurisdiction. 
1 am seeking to direct attention to what seems an extension of such 
exercise beyond the limits heretofore observed. The line of demarea- 
tion appears plain to me. It is the line that divides the individual 
citizen of a foreign government from the State or Government. To 
i!lustrate: The military government is now permitted to impose tariffs 
on goods brought into its jurisdiction: but should it also be permitted 
to enter into a treaty with a foreign State regulating trade between 
such foreign State and the Philippines? Tariff schedules, rates, and 
regulations deal with private property and individual rights, and per- 
tain to the local administration. Trade treaties deal with the rights of 
nations and pertain to the broad field of international relations. 

The military government is admitted to have authority to give a 
French navigation company the right to erect a wharf in Manila Har- 
bor, but should it be admitted to possess the authority to give the 
French Goyernment the right to erect a fort therein? 

In short, should the Military Government of the Philippines be con- 
sidered as authorized to sustain foreign relations independent of the 
Federal Government of the United States! 
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If this vista tees it 
the War Department is to f 
to the question to the State I 
negotiation. 

The United States being eng 
tion in a portion of the Philippin 
Sulu Islands, must of necessity ¢ 
military situation as paramount to all 
sessed by an individual or a nation. If 
sity for closing the ports of the Sulu 
merce, it is incumbent upon the United 
as the army corps to provide for such r 

If the claim now advanced, suppose 
Government of Germany, be well f 
invoke the comity of nations by requestin 
said complaint at this juncture, An appeal 
made by a war department or a military gover 
gruous, at least. 

Whether or not there exists a military r i 
existing regulations of trade with the Sulu Isla 
determined by the Secretary of War, upon his | 
conditions, and is outside of the purview of this r 

For the convenient use of the Secretary of War 
are set forth: 

The ports of the Sulu Archipelago, with oth 
Islands, excepting Manila, Doilo, Cebf, and Bs 
foreign commerce by the following order issue 
in May, 1899: 

By the direction of the commander in chief United Stat 
Asiatic Station: All trade with the Philippines is prohibite 
ports of Manila, Iloilo, Cebi, and Bacolod. Ships are hi 
nowhere else in the Philippines. =a 

The attention of the Secretary is also invited to the 
facts vontained in the following copy of a communi 
Admiral George C, Remey, commander in chief, Ui 
force on Asiatic Station, addressed to the Secretary 


Orrick oF THE CoMMANDER 
Unrrep States Navan Force ox Asiatic Sration, F 


Sr: Referring to the Department's telegram of the 12th instant, 
iral, about May, 1899, prohibit trade in the Philippin 
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Manila, Toile, Cebi, and Bacolod? * * * Ihave the honor to amplify here my 
reply of the 13th instant, which was: 

“Files show that Admiral in May, ninety-nine, forbade all trade not in American 
possession, especially in the islands Samar, Leyte, and Cebi. Vessels found in 
insurgent ports with regular clearances, previously granted by American authorities, 
ordered to cease loading or discharging and depart immediately.” 

2. Qnoting from the papers on file, April 24, 1899, the commander in chief wrote 
to the military governor: 

«* * * Tam now trying to prevent all supplies reaching the insurgents from 
Manila, and have several ships and boats engaged breaking up that trade. 

**T hope that no ships are being cleared from this port for ports in the sonth not 
in our possession, as all the information makes it conclusive to my mind that they 
are an aid to the insurgents both in supplies and information. J intend to do every- 
thing in my power to break up this trade.” * * * 

And on May 7, 1899: 

“* * * Tmust again remind you of the damage done to our cause by the cap- 
tains of the ports of Tloilo and Cebti clearing vessels for ports in the possession of 
the insurgents. The captains of the vessels on patrol duty are constantly bringing 
to my attention the difficulty of stopping traffic between insurgent ports while this 
practice continues. 

“If we are to see the end of this struggle during our lifetimes, I can not urge too 
strongly that orders be given to clear no vessels except between ports in our posses- 
sion, as am convinced that nearly every one of the vessels engaged in trade with 
i ports is carrying aid and comfort to the enemy. 

“* * * In the meantime I shall continue to do everything in my power to 
break up all communication between the insurgents by water.” * * * 

3. May 9 the commander in chief telegraphed to the Castine at loilo: 

“Return to Samar and prevent all trade."* 

And May 14: 

“Congratulations on your good work. Extend it to Leyte and Cebti. Military 
governor has given orders not to clear yessels to any port not in our possession. 
Turn prizes and prisoners over to Sperry. The prizes should be secured in the river. 
Let the crew go.” 

4. May 17 the commanding officer of the Yorktown telegraphed the commander 
in chief, evidently referring to the telegrams just quoted: 

“‘T understand from your telegrams to Very that all trade is to be prevented with 
ports in Samar, Leyte, and Cebti not in our possession, and that vessels which may 
be found in such ports with regular clearances previously granted by our authorities 
are to be ordered to cease loading or discharging and depart. Do these instructions 
extend to all Philippine ports not in our possession, and are they to be given to 
cruisers calling here?" 

His understanding of the commander in chief's orders was confirmed the same day 
as follows: 

“Sperry, Uoilo. Your interpretation of orders regarding shipping is correct. 
Give orders to other vessels. Charleston will leave to-morrow or next day for Hoilo. 

(Sig.) Dewey." 

And thereupon the commanding officer of the Yorktown, as senior officer present 
at Iloilo, issned the following instructions, dated May 17, 1899: 

(1) In accordance with telegraphic directions of the commander in chief, dated 
May 17, 1899, the commanding officers of vessels will be governed by the following 
instructions: — 


“(2) All trade with Philippine ports not in the possession of the United States 
is to be prevented, particularly with such ports in the islands of Samar, 
Cebii. 
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As also part of a letter, dated 
on the station, to the com 
“e © # 2. Your observ 
ade expresses oxactly 
“5. Orders to enforce a strict blo 
were given some time ago.” ~ 
A number of papers in the files o 
furnished indicate that commanding 
of which there is no record here. 


Very respectfully, , 
Rear-Admiral, Unite 


The Secrerary or tHe Navy, J 
Navy Department, Washington, D.C, (B 


The order issued by Admiral Dewey has 
the Commander in Chief of the Army and 
presumably from continued necessity, and ce 
powers not subject to question by the s 
this Government. 

Certain modifications of this order haye 
coastwise trade with certain ports of the is 
orders prant the largest liberty of trade permil 
necessities. Said orders are as follows: : 


Gexenat Onpins, Orrice or tne Ustrep § 
GOVERNOR IN THE 


No. 30. p 

For the immediate relief of the native inhabitants of the Jo 
have heretofore been granted free trade privileges and who it 
materially during the past year from loss of cattle and a con 
of native food products, the preseribed customs dues on th 
articles of food, petroleam, tobacco, matches, clothing and 
ufacture of the same, sewing machines, agricultural imple 
nse in prepairing products of the soil for home conan 
until December 51 next, provided such articles of consumption, 
dise are owned, imported, and handled by the native inhabit 
that all business connected therewith in the islands is cond 
these inhabitants. The Moro inhabitants of the islands will al 
the present year to export free of duty all products of the 
concerned in person and interest in handling and shipping th 
The present existing provisional customs tariff and regu 
in that archipelago in all cases of importation or exportation, 
natives are in any wise interested, whether as principals or a 
By command of Major-General Otis : 
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Genera ORDERS, Orrice or THe Unrren Srares Minrrary 
} GOVERNOR IN THE PRILIPPINE ISLANDS, 
No. 73. Monila, P. 1, December 26, 1899, 


I. Trade and commercial intercourse with the porte of the Sulu Archipelago, with 
those of Zamboanga, Cotabato, and Dayao, of the island of Mindanao, and with the 
island of Basilan will be reestablished upon the receipt of this order at the various 
ports affected, the same to be prosecuted under the customs regulations adopted and 
prevailing in other sections of the Philippines. 

The ports of Zamboanga, Mindanao, Jol), island of Jolé, and Siassi, island of Siassi, 
are declared to be open ports for the time being and will receive the necessary equip- 
ment. The commanding géneral of the district of Mindanao and Jolé will designate 
and appoint collectors and inspectors of customs, subject to the approval of this office, 
and will cause to be detailed such assistants as may be necessary. At ports where 
the services of captains of ports are demanded the same officers will perform the 
duties of both collectors of customs an‘ port captains. The treasurer of the islands, 
the collectors of customs, and the captain of the port of Manila will supply the vari- 
ous officers appointed with all orders, circulars, books, blanks, and instructions ner- 
essary to guide them in the performance of their (duties. 

II. The commanding general of the district of Mindanao and Jol} will appoint, 
subject to the approval of this office, collectors of internal revenue for the varlous 
more important towns and districts within his command, The collector of internal 
revenue at Manila will furnish upon application all books, blanks, circulars, orders 
and instructions, and blank gedulas required by them to exeente the labors of their 
office. 

By command of Major-General Otis: 

Tuomas H. Barny, 
Anwistant Adjutant-General, 


The Sulu Islands are now subject to military occupation, and the 
affairs of civil government are conducted by a military government. 
Regarding the authority of a military government to regulate trade 
with the inhabitants of territory subject to its jurisdiction, Birkhimer 
says (Military Government and Martial Law, p. 204): 


One of the most important incidents of military government is the regulation of 
trade with the subjugated district. The occupying state has an unquestioned right 
to regulate commercial intercourse with conquered territory. It may be absolutely 
prohibited, or permitted to be unrestricted, or such limitations may be imposed 
thereon as either policy or a proper attention to military measnres may justify. 
While the victor maintains exclusive possession of the territory his title is valid. 
Therefore the citizens of no other nation have a right to enter it without the per- 
mission of the dominant power. Much less can they claim an unrestricted right to 
trade therein. 


In Fleming «. Page, 9 How., 615, the United States Supreme Court 
say: 

It is true that, when Tampico had been subjugated, other nations were bound to 
regard the country, while our possessions continued, as the territory of the United 
States, and to respect itas such. * * * The citizens of no other nation, there- 
fore, had a right to enter it without the permission of the American authorities, nor 
to hold intercourse with its inhabitants, nor to trade with them. 

(See also, American Instructions to Armies in the Field, sec. 5, clause 1; Bluntschli 
1, sec. 8; Manning, p. 167.) 












































of the Sulu Archipelago (Jol6), w 
The consideration of this r gnit 
declaration 8 of said vetbsoalan 
The Spanish Government abandons, in favo: 
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The question of sovereignty babes 
exercise of sovereignty over said territory, ga 
(declaration 4): : 

The Spanish Government pledge themselves to e 
(Jol6) the stipulations contained in the articles 1, 2, 
on the 11th of March, 1877. 

By said article 1 of declaration 4, Spain gra 
and direct traffic with the archipelago, and th 
waters thereof, to the ‘‘ vessels of the subj 
Germany and of the other powers * * * | 
rights recognized to Spain by the present protoce 

The “rights” recognized by said protocol were 
ereignty. The privileges of trade and fishing so 
exercised ‘‘according to the following declaratio 
declaration 4 it was stipulated that in future the ve 
of Great Britain, Germany, and other powers 0 ; 
‘from one point to another point of the said archipela 
archipelago toany other part of the world,” without 
after, at some designated point, or paying any taxes or securi 
sion to trade from the authorities of Spain. 

It was stipulated in said article— 
that the Spanish authorities will not interfere in any manner nor 
with the free importation and exportation of merchandise of 
out exception, reserving the points occupied and in the li 
(Declaration 3 relates to Borneo and adjacent islands, to 
claims of sovereignty. ) 

It was further stipulated in said article 2 of deela 
that on all points not actually occupied by Spain, neither the vease 
hereabove mentioned, nor the goods, will be subject to taxes, 

| a nor will they be subject to regulations, sanitary or othery 
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Article 3 of declaration 4 provides as follows: 
3. Tn the places occupied by Spain in the archipelago of Sulu (Jol) the Spanish Gav- 


ernment will he at liberty to establish taxes, sanitary or other regulations during the time 
of the actual occupation of the said places. But, on the other side, Spain pledges 
herself to keep the establishments and the staff necessary according to the wants of 
trade and for the carrying out of the regulations. 

It is nevertheless expressly understood, and the Spanish Government being on its 
part determined to not introduce restrictive regulations to the occupied places, takes 
willingly the pledge that no taxation, no duties, will be introduced in these occupied 
places which will be heavier than those ficed by the Spanish tariff’ or by treaties or conven- 
tions between Spain and other powers. : 

The Spanish Government will not put in force exceptional legislation toward the 
trade or the subjects of Great Britain, Germany, or any other power. 

In case Spain should actually occupy other places in the archipelago of Salu in 
maintaining administration and staff necessary to the wants of trade, the Goyern- 
ments of Great Britain and Germany will not raise objections to the application of 
the same regulations stipulated for the places actually occupied. 

The article further provides that notice of the occupation of addi- 
tional points, and the enforcement of tariff duties and regulations 
therein, should be given to the Governments of Great Britain and 
Germany, and also published in the newspapers of Madrid and Manila 
for the information of the public and trade. 

After reading this protocol it is difficult to agree with the statement 
made by the German ambassador that— 
both agreements clearly show that notwithstanding her treaty with the Sultan of 
Solu Spain did not acquire sovereignty over the archipelago, or in any event that 
such sovereignty was not recognized and internationally established. (Doc. 7, pp. 
2-3.) 

It is also difficult to consider the stipulations of said declaration 4 
as creating or recognizing limitations on the sovereignty of Spain in 
the Sulu archipelago of other or different character than arise from 
ordinary treaties regarding commerce. 

Respecting such treaties, the attention of the Secretary is invited to 
the following. 

Hall on International Law says (4 ed., sec, 27, p. 98): 

Thus treaties of alliance, of guaranty, or of commerce are not binding upon a new 
state formed by separation. 

The same rule is applied in territory ceded to another state as where 
the territory separated becomes an independent state. (Id., p. 104.) 

Halleck on International Law says (3d ed., vol. 1, chap. 8, sec. 35); 

But the obligations of treaties, even where some of their stipulations are, in their 
terms, perpetual, expire in case either of the contracting parties loses its existence 
as an independent state, or in case its internal constitution is so changed as to ren- 
der the treaty inapplicable to the new condition of things. 

This doctrine originates in the fact that permission to foreign nations 
to trade with its subjects is an act of grace on the part of the sover- 
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Tn his opinion as to the claim of the 
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the Attorney-General held that the p 
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where the obligation was incurred for the con 
a province, a general equitable obligation re 
to provide a fair compensation for such continued 

In support of the proposition that the personal 
did not pass with the sovereignty, the Attorney 

Spain is regarded by the law of nations as having a p ni 
from that of the power which has succeeded her in control uf 
1am not aware of any authority for saying that such p 
the part of the Government of Spain or the other conteallian 
ing as contractual obligations upon a government which made no 
upon the individual toward a government to which he made 
Hall says (International Law, see, 27): 

“With rights which have been acquired and obligations 
tracted by the old state as personal rights and obligations the n 
todo. * * * The new state, on the other hand, is an en 
neither is, nor does it represent, the person with whom other stai 
They may have no reason for giving it the advantages which h 
the person with whom the contract was made, and it would be 
with liabilities which it would not haye accepted on its own acco 


Discussing whether such obligations pass with the s 
operation of international law, the Attorney-General say 


Nor should we, in inquiring whether the nations have conser 
to the effect that contracts made by the old sovercignty for local ¢ 
shall be obligatory as such upon the new sovereignty, forget the: 
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which must flow from such a law, What is there that may not be contracted for? 
What imaginable stipulations may not be made? To agree in a treaty to be bound by 
actual known contracts and to assent to a law about contracts in general are two dif- 
ferent things. Could nations commit themselves to anything more embarrassing and 
unsafe than a legal obligation to carry out specifically any promises whatsoever that 
may be made by others in any contracts for imperial and local objects? It seems to 
me not, and that whoever asserts that nations have by common consent established 
sach a law must farnish abundant and indisputable authority, whereas, as Hall says 
(sec, 217), this subject ‘‘is one upon which writers on international law are generally 
unsatisfactory.’’ 

In discussing the kind and character of obligations which do pass 
with sovereignty, the Attorney-General says (p. 9): 


Servitudes or easements, completely granted or established upon the ceded territory 
for the benefit of a foreign nation, have been supposed to diminish by so much the 
title of the owner of the province, so that when he cedes it be cedes it subject to the 
servitudes. On the other hand, it may be that the owner of the province may acquire 
from a foreign power a servitude over foreign territory for the benefit of the province, 
in such a way that it would become appendent or appurtenant to the province and 
go with it into whosesoever hands the province might be transferred. This seems to 
he the meaning of Hall (International Law, 4th ed., p. 98) in speaking of the navi- 
gation and regulation of a river. In such a case the obligation runs with the land, 
and may be regarded as other than’a mere personal obligation. 

This suggests the inquiry: Did the stipulations regarding trade and 
fishing in the Sulu Archipelago create a perpetual easement in favor 
of the ships and subjects of Great Britain, Germany, and the other 
powers which was a servitude upon the Sulu Islands, creating an obli- 
gation which passed with the sovereignty thereof ¢ 

With regard to such inquiry the attention of the Secretary is directed 
to the ‘*fishery dispute” between the United States and Great Britain, 
The definitive treaty of peace between Great Britain and the United 
States (1783) contained the following (art, 3) : 


It isagreed that the people of the United States shall continne to enjoy unmolested 
the right to take fish of every kind on the Grand Bank and on all the other banks of 
Newfoundland ; also in the Gulf of St. Lawrence and at all other places in the sea 
where the inhabitants of both countries used at any time heretofore to fish; and also 
that the inhabitants of the United States shall have liberty to take fish of every kind 
on such part of the coast of Newfoundland as British fishermen shall use (but not to 
dry or cure the same on that island), and also on the coasts, bays, and creeks of all 
other of His Britannic Majesty’s dominions in America; and that the American fisher- 
men shall have liberty to dry and cure fish in any of the unsettled bays, harbors, and 
creeks Of Nova Scotia, Magdalen Islands, and Labrador, so long as the same remain 
unsettled, but so soon as the same or either of them shall be settled it shall not be 
lawful for the said fishermen to dry or cure fish at such settlements without a pre- 
vious agreement for that purpose with the inhabitants, proprietors, or posstssors of 
the ground. (Treaties and Conventions of the United States, p. 377.) 


At the conclusion of the war of 1812 a dispute arose as to said article, 
Great Britain contended that the provisions of said article constituted 
a regulation, and being such were abrogated by the war. The United 
States contended that the provisions of said article constituteda grant 
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eign State Papers, vol. 7, pp. 79-97.) 
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Mr. Dana, the agent for the United States, be 
ery Commission in 1878, interpreted said treaty (18 
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pered by prior trade interests that it ean not adequately deal with the 
military necessities which may arise? Such is not the customary usage 
of war and nations. The trade treaties of the United States, then 
existing, did not make it unlawful for the Federal Government to 
blockade the ports of the rebellious States during our civil war. Nor 
did the trade treaties of either Germany or France, nor both together, 
render it unlawful for the military forces of Germany to complete and 
maintain the military environment of Paris during the Franco-Prussian 
war. 

Trade treaties relate to the conditions of peace and, like the laws of 
peace, are suspended in the presence of war. 

In concluding his note to the Secretary of State the German Am- 
bassador says: 

I venture, moreover, to point out that the position of the American government 
of the Sulu Archipelago is in manifest contradiction of the declarations made in writ- 
ing by the American commissioners at the peace conference in Paris (being the 
policy of the United States to maintain in the Philippines an open door to the world’s 
commerce), printed at pages 210 and 218 of the American Congressional document, 
as well as the principle of the “‘open door” proclaimed by the Government of the 
United States concerning eastern Asia. 

The declarations of the American commissioners referred to are as 
follows: 

And it being the policy of the United States to maintain in the Philippines an 
open door to the world’s commerce, the American commissioners are prepared to 
insert in the treaty now in contemplation a stipulation to the effect that for a term 
of years Spanish ships and merchandise shall be admitted into the ports of the 
Philippine Islands on the same terms as American ships and merchandise. (55th 
Cong., Sen. Doc. No. 62, part 2, p. 210, 211.) 

The declaration that the policy of the United States in the Philippines will be that 
of an open door to the world’s commerce necessarily implies that the offer to place 
Spanish vessels and merchandise on the same footing as American is not intended to 
be exclusive. But the offer to give Spain that privilege for a term of years is in- 
tended to secure it to her for a certain period by special treaty stipulation, whatever 
might be at any time the general policy of the United States. (Id., p. 218.) 


For the purposes of this investigation it is, probably, only necessary 
to call attention to the fact that the foregoing declarations of the 
American commissioners at the Paris conference relate to the per- 
manent established conditions of peace, and were not made with 
reference to military necessities created by an insurrection not then 
existing. 

The attention of the Secretary is directed to the probability that the 
German ambassador, the German consul at Singapore, and German 
shippers labor under the misapprehension that the restrictions on 
trade with the Sulu Islands imposed by the military government of 
the Philippines constitute the permanent regulations and established 
policy of the United States in regard thereto and are intended to con- 
tinue after the insurrection is suppressed. If 1 understand the watter 
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Spanish ships and merchandise in the ports of Florida, Th 
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Louisiana purchase; Annals, first sess. 14th Cong., 36, debate on com- 
mercial convention with Great Britain, 1815; 1, 2, 3, 4, and 5 Cong. 
Globe, second sess. 40th Cong., debate on purchase of Alaska.) 

Tf the correct theory is that the military government of the Philip- 
pines derives authority to regulate, restrict, or prohibit trade with the 
territory subject to its jurisdiction from the laws and usages of war, 
and said laws and usages permit the exercise of such authority unre- 
strained by prior treaty stipulations, it would seem best to justify the 
action complained of upon that ground alone, and to determine the 
length of time said ports shall remain closed or under what conditions 
they shall be opened by the same authority. This course seems cal- 
culated to avoid complications in our foreign relations, and enables 
the State Department to state to foreign representatives that the 
closing is the result of an order of the military government intended 
to promote military operations, and when said military government is 
displaced, the question as to whether or not the previous treaties in 
regard to trade are binding upon the United States will be taken up 
by that Department in conjunction with Congress and the Executive. 

If these views are correct, it becomes necessary to respectfully direct 
the attention of the Secretary to the language used by Major-General 
Otis in his communication to the United States consul-general at Sin- 
gapore, wherein he apparently fails to preserve the distinction between 
the military government of the Philippines (for which he was author- 
ized to speak) and the Federal Government of the United States (for 
which he was not authorized to speak). Said language is as follows: 

United States maintain that protocols 1877, 1885, granting free trade in Sulu Archi- 
pelago expired with transfer of sovereignty by Spain. 

And again Major-General Otis writes: 

Of course the former trade protocols hetween Spain, Great Britain, and Germany 
fall with the transfer of sovereignty under the late Paris treaty. 

The language used by Major-General Otis was communicated to the 
German consul by Consul-General Moseley. (See copy of correspond- 
ence, submitted by State Dept., Doc. No. 1, case 850.) 

Consul-General Moseley also sent to the English colonial secretary 
at Singapore a copy of the cablegram from Major-General Otis in 
which this language appears. He forwarded copies of his correspond- 
ence with the English colonial secretary to the State Department, 
and the Secretary of State transmitted said copies to the Secretary of 
War. (See files in case No. 474, Doc. No. 32-33.) 

The Secretary of State in transmitting the correspondence between 
Consul-General Moseley and the German consul at Singapore states 
the purpose of the reference as being ‘‘for such suggestions, if any, as 
you may deem proper, for communication to the Consul-General.” 

* * * (See Doc. No. 1, case 850.) 
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information and instruction regarding the fixed policy of the United 
States as to its treaty obligations. If such information is volun- 
teered, it would be well for the consul-general to consider it confiden- 
tial, or refer it to the Secretary of State, before communicating it to 
the representatives of foreign nations as an authoritative utterance of 
the United States Federal Government. 

I do not wish to be understood as reporting that the military 
governor of territory subject to military occupation may not in any 
case pass upon or interpret stipulations of a treaty. Many cases arise 
where he may do so. For instance, if an individual domiciled within 
or coming into the territory asserts a right to be exercised therein 
under a treaty, the military governor may determine if the exercise of 
such right is to be permitted and if the individual possesses it. But 
the question so presented is domestic and not foreign, and the action 
of the governor is quasi judicial and not political. In such instances 
he speaks for the military government of the Philippines and not the 
Federal Government of the United States. 


The views expressed in the foregoing report were approved by the 
Secretary of War. 

In response to the letter from the State Department, transmitting 
the note from the imperial ambassador of Germany at this capital, 
the Secretary of War advised the State Department as follows: 


Ocroner 15, 1900 

Sm: I have the honor to acknowledge the receipt of a communication from the 
State Department, dated August 15, 1900, transmitting a copy of a note addressed to 
the Secretary of State by the imperial German ambassador at this capital, wherein 
complaint is made against the orders of the military government of the Philippine 
Archipelago, whereby commercial intercourse with the inhabitants of the Sulu Islands 
was at one time prohibited and subsequently restricted to the ports in the posses- 
sion of the military forces of the United States, in which ports it is subject to cer- 
tain regulations. 

Inote your statement that you ‘‘shall be glad to transmit to the embassy your 
reply to its expressed hope that the military orders of which complaint is made will 
be rescinded.” 

Replying to your communication, I have the honor to state as follows: 

The Sulu Islands are now subject to military occupation, The right of the com- 
mander of the occupying force to regulate or prohibit trade with territory so occu- 
pied is one of the recognized and well-received laws and usages of war and nations. 
(9 How. (U. 8.), 615; Lieber’s Instructions to American Armies in the Field, see. 
5, clause 1; Bluntschli, I, sec. 8; Manning, p. 167; Birkhimer, p, 204.) 

In addition to the maintenance of military occupation of the Suln Islands, the mil- 
itary forces of the United States are engaged in suppressing an insurrection in a 
portion of the Philippine Archipelago accessible from the Sulu Islands. The mili- 
tary anthorities conducting the military operations against said insurrection were at 
one time of the opinion that a military necessity existed for prohibiting commercial 
intercourse between the Sulu Islands and the outside world. Thereupon Admiral 
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Very respectfully, 
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In response to the letter from the § 
the correspondence between the German 
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states that he makes the inquiry ‘on behalf of some German merchants who are 
desirous of trading in the Sulu Islands,’’ and that he speaks of the right under the 
treaty as being “guaranteed to German (and other) merchants.” 

It may be that the purpose of said letter extended no further than to secure infor- 
mation as to the fact of whether or not the ports of the Sulu Islands were open to 
trade from the outside world. If this were the full extent of the inquiry, it was 
probably proper and permissible to refer such request for information to the mili- 
tary government of the Philippines. This was the course adopted and pursued by 
the United States consul-general who received the communication. Upon receiving 
the response of the military government, the United States consul-general wrote to 
the German consul as follows: 

*T have the honor to communicate for your information the following extract of a 
telegram of date 14th November, 1899, and of letter of LOth December, 1899, received 
from his excellency Gen, E. 8, Otis, military governor of the Philippine Islands, 
giving expression of his opinion on the subject: 

[Telegram of Lith November, 1899,} 

“United States maintain that protocols 1877, 1885, granting free trade in Sulu 

Archipelago, expired with transfer of sovereignty by Spain.” 
[Letter dated Manila, 10th December, 1899,] 

“Of course the former trade protocols between Spain, Great Britain, and Germany 
fall with the transfer of sovereignty under the late Paris treaty.” 

“T would add that foreign vessels are not permitted to engage in the coasting trade 
and that the customs regulations in force in Manila apply to all other open ports of 
the Philippine Islands.”* 


The military government of the Philippine Archipelago, maintained therein by 
the United States, is engaged in suppressing an insurrection in a portion of said 
Archipelago accessible from the Salu Islands. The military authorities conducting 
the military operations against the insurrection were at one time of the opinion that 
a military necessity existed for prohibiting commercial intercourse between the Sulu 
Islands and the outside world. Thereupon Admiral Dewey, as commander of the 
military forces of the United States in the Philippines, in June, 1899, issued the 
following order: 

“All trade with the Philippines is prohibited, except with the ports of Manila, 
Tloilo, Celi, and Bakalota. Ships are hereby warned to go nowhere else in the 
Philippines.’’ 

Subsequently this order was modified by General Orders, No, 73, series of 1899, 
dated December 26, 1899; General Orders, No. 30, series of 1900, dated March 10, 1900, 
and General Orders, No. 34, series of 1900, dated March 18, 1900. Copies of said 
orders are herewith inelosed. 

The military authorities in command of the United States military forces in the 
Philippines are of opinion that the restrictions and regulations upon trade with 
the Sulu Islands now enforced pursuant to said orders are essential to meet the 
military necessity occasioned by the insurrection. 

These restrictions and regulations are emergency measures, and should be so con- 

sidered. They are not intended as an evidence or declaration of the permanent 
policy or practice of the United States when the condition of peace shall prevail in 
the Philippines. 
* The Sulu Islands are now subject to military occupation, The right of the com- 
mander of the occupying force to regulate or prohibit trade with territory so occupied. 
is one of the recognized and well-received laws and usages of war and nations. 
(9 How. (U.8.), 615; Lieber’s Instructions to American Armies in the Field, see. 5, 
clause 1; Bluntschli, I, sec. 8; Manning, p. 167; Birkhimer, p. 204.) 
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The Brexerany or Stare. 


IN RE CLAIMS MADE AGAINST THE UNITED 87 
OF THE MILITARY OPERATIONS, ENCAMP! 
CONDUCT OF SOLDIERS, ETC., IN PORTO R 
AND THE PHILIPPINES, 


[Submitted February 6, 1901, Case No, 2i91, Division of Insular Aflai 
SYNOPSIS. 


1, Aliens asserting claims for unliquidated damages against the 
of the United States must present them to the State Dep 
matic channels, 

2, In 1874 Congress adopted the rule that it would not consider the 
except upon the request of the State Department. “ 

4. A belligerent is not required to pay for damages to persons “ty 
or neutrals which, being in the track of war, may be injur dby 
tions. 

4. The United States is not liable for injuries resulting from t 
individual soldiers. 

5. A sovereign nation is not ordinarily responsible to alien re 
receive on its territory from belligerent action, or re 
sovereign could not control. 
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property and seize personal property belonging to private individuals and apply 

it to the use and benefit of the troops, without liability for compensation, 

. The right to impress the desired property may be waived and liability for compen- 
sation created by the action of the military authorities, if such action is taken 
prior to or at the time the property is devoted to the use of the Army and is suf- 
ficient to create a contract, express orimplied. If such action is not taken at that 
time the military authorities cease to possess such authority and the waiver must 
be made by Congress. 

8. The existence of a contract, express or implied, being established, the Secretary 

of War is authorized to settle and determine claims based thereon or arising 

therefrom, 


Sim: I have the honor to acknowledge the receipt of your request 
for a report on the numerous claims made against the United States, 
of the character indicated in the title, now on file in the Insular Divi- 
sion, to the end that the final action of the War Department may be 
taken thereon. 

In compliance with said request I have the honor to report as follows: 

These claims are made against the Federal Government of the United 
States. They are not made against one of the military governments. 

Examination leads me to the conclusion that in a majority of the 
cases, for want of jurisdiction to pass upon the merits, the action of 
the War Department must be confined to informing the claimant as to 
his proper remedy. As to a large portion of these claims, not only is 
the War Department without jurisdiction to settle the questions 
involved, but in addition there are no available funds with which the 
War Department could pay said claims if the liability of the United 
States and the amount thereof were established, 

The want of jurisdiction arises from the fact that said claims are for 
unliquidated damages. The determination of unliquidated damages 
requires the exercise of judicial powers. It is well established thut 
the Executive Departments of the United States Government do not 
possess judicial powers and therefore can not exercise them. 

There is a recognized exception to this general rule, which will be 
considered hereinafter. Ordinarily, when a claim for unliquidated 
damages is presented to the War Department, the claimant is advised 
of the want of jurisdiction to determine his claim and is thereafter 
permitted to select his remedy, or the claim and accompanying docu- 
ments are forwarded to Congress for consideration by that body. 

The claimants in the cases under consideration presumably possess 
little, if any, knowledge of the distribution of powers among the sev- 
eral branches of our Government, and therefore a rejection of their 
claims without explanation would hardly be consistent with the can- 
dor and high regard for private rights which is expected from the 
Federal Government of the United States. 

With but few exceptions, the reference of these claims to Congress 
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Said report also contains the followi 


Sir: In reply to your telegram stating that cl 
zens and other aliens through Congress to the Co 
remark that such presentation is entirely inco 
that aliens must address this Government only t 
tives of their own governments, 

This Department refuses to entertain applications or 
except through a responsible presentation by the re 
tive of their government. 

I have also been under the impression that Comp 
or claims from aliens. Such 1 am advised was at one 
Representatives, and such is the rule at present in 
The propriety of the refusal to allow an alien to i 
can not be questioned, 

I have the honor to be, sir, your obedient servant, 


Hon. Witttam LAwRence, 
House of Representatives, 


Tam unable to discover that the practice thus 
abandoned. It thereforé seems advisable for tl 
form thereto." The advantage and propriety ot 
marked out by Congress appears most cleat 
made of the claims preferred by citizens of 
for depredations by the insurgents. 

The claims of aliens now being considered 


“See letter of Secretary of War to Secretary of Stat 
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stance of their sovereign in presenting the claim in order to com- 
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sown government. If his government considers the claim just, it 
ay then undertake to secure the payment, and for that purpose pre- 
the claim with its approval (express or implied) to the United 
The mere transmission of said claim by a consul or minister 


nts are required to secure the approval or indorsements of their 
Jaims by their governments, there is little doubt that many of them 

1 be advised that said claims are not well founded and the United 
States not liable therefor, as said claims are incompatible with the 
established principle that foreigners domiciled ina belligerent country 
aust share with the citizens of that country in the fortunes of war. 


elaims against Germany of English citizens domiciled in France for 
damages sustained during the Franco-Prussian war, and also by the 
United States when property belonging to its citizens was destroyed 
during the bombardment of Valparaiso by the Spanish fleet during 
| the war between Spain and Chile. An adverse determination made 
by his own government will probably be accepted with better grace 
by a claimant than if made by the United States. 

Several claims of this character, included herein, when presented 
to the military authorities of the United States, were submitted to 
military boards for investigation. But this is not to be construed as 
a recognition of the claims. The purpose of such reference was to 
secure a knowledge of the facts while the evidence was obtainable, 
for the subsequent use of this Government. 

If the War Department shall not attempt to deal with alien claims, 
the final action of the Department on such claims now pending therein 
would be to return the papers to the claimant and advise him of such 
determination. This is all that is absolutely required. But the condi- 
tions existing in the territory in which said aliens are domiciled and 
the claims originate (Porto Rico, Cuba, Hawaii, and Philippines) may 
induce the Secretary to go further and inform these claimants as to 
the necessity of procuring the indorsement of their sovereign gov- 
ernment and the presentation of their claim thereby. If so, what 
adyice shall be given to those claimants who were Spanish subjects at 
‘the time the injuries complained of were inflicted, but subsequently 
¢ nationality of the territory in which they are Aowmieiedt 
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classification being to distinguish them from claims founded on 
contract. ; 

The objections to the settlement by the War Department of such 
claims for damage are: 

1. That said damages are unliquidated and the War Department is 
without authority to settle and adjust claims for unliquidated damages, 
(22 Op. A. G., 441-442.) 

it is believed to have been the uniform practice of the War Department to abide 
by the well-established legal principle which precludes the executive branch of the 
Government from allowing claims for damages to property destroyed or injured in 
the common defense or due prosecution of war against public enemies. (Mr. Bel- 
knap, Secretary of War, to Mr. Lawrence, Feb. 24, 1874.) 

2. A number of these claims are for damages occasioned by the 
military forces of the United States while engaged in actual hostilities 
and in performance of active military operations in enemy’s country, 
pursuant to the orders of commanding officers and the purposes of 
the war. 

A belligerent is not required to pay for damages to persons or prop- 
erty of enemies or neutrals which, being in the track of war, is injured 
by military operations. (Vattel, Book ILI, chap, 15, sec. 232; United 
States ». Pacific Railroad, 190 U. S., 233-239; Wharton’s Int. Law 
Dig., vol. 2, sec. 224, p. 582 et seq.) 

A neutral’s residence in an enemy’s country exposes his property 
to enemy’s risk. (Wharton’s Dig. Int. Law, vol. 3, chap. 17, see. 
352, p. B41.) 

IV. 


Some of these claims are based on the unauthorized action of indi- 
vidual soldiers; acting, not in the performance of orders, but in 
violation of the military code, the Instructions to the Armies of the 
United States in the Field, the law and usages of war, and inter- 
national law. For injuries of this character no legal responsibility 
would attach to the Government. 

The United States is not responsible for unlawful acts of soldiers or employees, 
and the Secretary of War is not empowered to allow a claim for personal property 
stolen or illegally appropriated by a soldier. (J. A. G. Op., p. 260, sec. 16, Id., p. 
248; Moore International Arbitrations, p. 2975.) 

The remedy in such cases is by civil suit against the offender and 
by prosecution under the criminal laws. 


ve. 


Certain of these claims are for compensation for injury to persons 
or for damage or destruction of property by insurgents in the Phil- 
ippines. The general rule is that a sovereign is not ordinarily 
responsible to alien residents for injuries they receive on his territory 
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erty to refer to that court only such claims a 
such claims as are within the jurisdiction of th 
The transfer of a claim under the Bowman Act does n 
of power over the matter in controversy. If the depa 
of the claim, the court is without power to determin 
(Illinois vr, United States, 20 Ct. Cls., 342.) 
To enable the court to take cognizance of a claim t 
a department under the Bowman Act, it must appear that 
that department has authority to settle or adjust. (Pitn 
20 Ct. Cls., 254; McClure and Porter’s case, 19 Ct. Ck, 
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An alien may maintain an action in the 
Claims, under certain conditions set forth in s 
Statutes, as follows: 

Aliens, who are citizens or subjects of any government 
the United States the right to prosecute claims against such 
shall have the privilege of prosecuting claims against the Unil 
of Claims, whereof such court, by reason of their subject. 
might take jurisdiction. 

The Secretary may desire to know if the Spani: 
mits citizens of the United States to maintain su 
ernment in the courts of Spain. 
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The Court of Claims say: 

Of all the governments of Europe, it is believed that Russia alone does not hold 
the State amenable in matters of property to the law, Of all the countries whose 
Jaws have been examined in this court, Spain only resembles the United States in 
fettering the judicial proceedings of her courts by restrictions and leaving the exeen- 
tions of their decrees dependent upon the legislative will. * * * The records of 
this court also show that, within the present century, an American citizen recovered 
4 judgment against Spain, in a Spanish tribunal, to the very large amount of 
$373,879.88, and that he elected to retain Spain as his debtor when the decree was 
about to be transferred to and assumed by the United States, and that his choice 
was judicious, for though thus transferred and assumed, the debt has never been 
paid. (Meade’s case, 2 Ct. Cls., 225.) 

The “Spanish tribunal” which rendered the ‘‘ decree” above referred 
to wasa junta or commission having special powers, ‘The existing con- 
dition of the law in Spain appears to be that the courts may entertain 
the suit of a citizen or alien against the Government and render judg- 
ment therein, but can not enforce the decree. The relief afforded by 
the United States Court of Claims extends no further, and therefore 
Spain complies with the reciprocity requirements of section 1068, 
Revised Statutes of the United States. 


VI. 


About forty of the cases included in the number now undergoing 
investigation present the question of the authority of the Secretary of 
War to settle and adjust claims based on dnplied contracts. These 
claims arise from a condition of facts substantially as follows: 

Property belonging tothe claimant was taken and used by the United 
States for the support or other benefit of the Army. At the time of 
the taking and use the military authorities contemplated and intended 
that compensation should be made therefor. In some instances parol 
agreements were made to that end; but in others, because of absence 
of the owner, inability to speak the language, want of time, or other 
reason, ho express agreement was entered into with the owner. The 
owner now seeks compensation for his property so used, basing his 
right thereto upon either a parol or implied contract for payment 
of a quantum meruit. 

It is undoubtedly true that the United States, while exercising the 
rights of a belligerent, may temporarily occupy real property and 
seize personal property belonging to private individuals and apply it 
to the use and benefit of the troops, without liability for compensation, 

It is equally true that the United States is not of//ged to pursue such 
course, but isat liberty to refrain therefrom; and if it desires tooccupy 
or use and consume the property of a private individual, even that 
of an ememy, it may subject itself to the liability at the time of the 
taking, in which event the compensation partakes of the character of 
debt; or the United States may decide, after the taking, to waive its 
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We do not mean to say that where a parole contract has been wholly or partially 
executed and performed on one side the party performing will not be entitled to 
recover the fair value of his property or services. On the contrary, we think that he 
will be entitled to recover such yalue as upon an implied contract for a quantum 
meruil. 

Miller, Field, and Hunt, J. <., dissented and were of opinion that 
the terms of an oral agreement became binding upon the United 
States when the agreement was performed. In voicing their dissent 
Mr. Justice Miller said (p. 546): 


If there is any branch of the public seryice where contracts must often be made 
speedily, and without time to reduce the contract to writing, it is in that of the Army. 
Sndden occasions for supplies, for the occupation of buildings, for the transportation 
of food and munitions of war are constantly arising, and in many of them it is 
impossible to do more than demand what is wanted and agree to pay what it is 
worth, Did Congress intend to say that the patriotic citizen, who said “take of mine 
what is necessary,” is to lose his property for want of a written contract, or be 
remitted to the delays of an act of Congress? 


In Wilon ». United States the Court of Claims say: 


This oral arrangement between the parties was not binding upon the defendants as 
acontrac. * * * The legal effect of the oral arrangement was, that if the 
claimants should go on with the work they would become entitled to compensation, 
upon an implied assumpsit, for the value of so much as they should actually perform. 
(Wilon v. United States, 23 Court of Claims, 77, 81.) 


In United States ». Bostwick (94 U. S., 58) the court recognize 
that the United States may contract by implication. In that case the 
court say (p. 66): 

The United States, when they contract with their citizens, are controlled by the 
same laws that govern the citizen in that behalf. All obligations which would be 
implied against citizens under the same circumstances will be implied against them. 

And again (Id.): 

There are in this contract no stipulations to take the place of or in any manner 
restrict this implied obligation on the part of the United States growing out of their 
relation to the petitioner as his lessee. . 

The existence of a contract being conceded or established, has the 
Secretary of War authority to determine the amount of the guantum 
meruit? 

In Dennis ». United States (20 Ct. Cls, 119) the court held (2 Syllabus): 


The executive officers have jurisdiction of claims for money due on contracts, 
though the exact amount be not fixed thereby. 


In the body of the opinion the court say (p. 121): 


Technically all claims for money due on contracts, where the exact amount 
payable is not thereby fixed, as in the case of goods purchased or work done with- 
out an agreed price, are claims for unliquidated damages. But they arise necessarily 
and of course from otherwise fulfilled and executed agreements, and their settlement 
rarely requires anything more than the ordinary processes of accounting, the prices 
being readily determined by the vouchersand reports of the public officers incurring 
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General says (22 Op. A. G.,. 
The Court of Claims has repeatedly art 
of Departments have no power to | the pay 
even when arising from breach of ¢ : ‘ 
of claims for work and labor done or 
price and the amount therefore unliquida 
The rule appears to be that a ¢ 
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determination when the contract is imy 
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3744, Revised Statutes, void, but the agreement, although 4 
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agreed upon between the proper officers of the Goyernm 
the amount fixed, it may be paid.’’ (See letter to Sec. of 
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diction where the contract is Zaplied. From 
decision it appears to the writer that the rule 
both instances, The jurisdiction arises from | 
exists—written, parol, express, or implied. The Con 

‘ the stipulations of the parol contract are 


= 


£ 


—— 
| B49 


provisions of section 3744, Revised Statutes, but, having been acted 
upon, a liability to pay a reasonable yalue was created, This liability 
arises from the use or occupation which was lawful and authorized; it 
is not dependent upon the fact that the conditions of the using were 
expressed, for the expression, being in parole, was void. Otherwise, 
both liability and jurisdiction are made to depend upon the one thing 
in the transaction which was illegal and void. The opinion of the 
Comptroller was given in acase where the contract was in parole. But 
the general principle deducible therefrom is that if the authorities 
took the property for the use of the Army, intending to pay for it, 
and devoted the property to the use of the Army, and the owner at 
the time or thereafter aequiesced, a claim for such payment is founded 
on contract, and the Secretary of War may settle and pay it. On the 
other hand, if the taking or destruction of the property was not 
done for the use of the Army, but to promote military operations or 
the purposes of the war, and the authorities did not intend to pay 
therefor, then the claim would be for unliquidated damages. Such, 
for instance, would be a claim for damage to crops, fences, or strac- 
tures by any army on its march even in loyai territory; or for tem- 
porary occupancy of houses and land negessary on a march, prepara- 
tory to a battle, during battle or afterwards, for hospitals, officers, 
and stores; or for material to build breastworks, fortifications, ete.; 
or property destroyed to weaken the enemy or promote the operations 
of our troops; or the seizure of enemy’s property for the purposes of 
the war. i 

Tt would seem as though the proper test is: Was the property 
taken for and devoted to the use of the troops with the intention of 
paying therefor, and does the owner assent thereto? (Waters ». 
United States, 4 Ct. Cls., 299; Provine v. United States, 5 Ct. Cls., 
433: Kimball #. United States, 5 Ct. Cls., 252; Stevens «. United 
States, 2 Ct. Cls., 95; Ayers v. United States, 3 Ct. Cls., 1.) 

The consent of the owner is undoubtedly essential to the creation 
of the contract. But it would be unjust to require the owner to 
establish that he evidenced his consent at the time of or prior to the 
taking, for he may not have been present or in the vicinity, or being 
present was in ignorance of his rights or situation. It would seem 
sufficient if he is now willing to carry out the intentions entertained 
by the authorities of the United States at the time the property was 
taken and used. 

In such cases, the important feature would be to ascertain the char- 
acter of the taking. Was it impressment or not? This question 
turns upon the intent of the military authorities, and, in the absence 
of direct evidence, must be determined by existing conditions and 
attendant circumstances. Who is so well able to declare the intent of 
the military authorities or to adjudge the significance of conditions 
and circumstances as the Secretary of Wart 










































The views expressed in the forego 
Secretary of War, and by his ireotic 
Insular Affairs transmitted copy 
civil governor of the Philippine I 
States military forces in the Phil 
Judge-Adyocate-General, U, 8. A. a 


Department. 


"The question discussed in foregoing Subdivisic 
troller of the Treasury, that official determined 


Orrice or Compr 


The Secrerany or War. 
Sr: I have received your letter of February 16, 1901, 
“T have the honor to request your opinion on a 

claims against the Government for compensation fo 

of the military authorities and devoted to the use of tl 
sistence, shelter, etc., was afforded them, 

“At the time the ‘private property was taken the m 
that compensation should be made, but for lack of time, it 
language, absence of the owner, or other cause, an exp 
or parol, was not formulated. There exists an implied 
ket value of said property, which contract may be establi 
of the officer who ordered the taking or by attendant facts, 
ditions. 

“The question thus raised is as follows: Has the Secretary of | 
and order payment of a claim for money due on an implied co 
performed? 

“At my request the law officer of the Division of Insular Af 
has prepared a report on this question in connection with 
claims. I transmit herewith a copy of said report, and call 
division VI, wherein the question submitted is diecussed. Bs, 

“Tt will greatly simplify the work of this Department in dealing witl 
the character indicated if it is determined that the Secretary: 
as to implied contracts an authority such as he exercises where 
parol." 

Subdivision VI of the report referred to by you is as follows: 

* * * * ~ 

The question presented for my decision is, Has the 8e 
settle and order payment of a claim for money due on an 
been performed ? 

Tt has frequently been held that where there has been an 
in writing or parol, for the performance of certain things, 
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MINING CLAIMS AND APPURTENANT PRIVILEGES IN CUBA, 
PORTO RICO, AND THE PHILIPPINES. 


[Submitted May 22, 1900, Case No, 1625, Division of Insular Affairs, War Department.] 


Sm: I have the honor to acknowledge the reference to me, with a 
request fora report thereon, of several letters of inquiry to the Depart- 
ment regarding the procedure to be followed in securing mining claims 
and appurtenant privileges in Porto Rico, Cuba, and the Philippine 
Islands. The applicants seek to secure the rights usually granted for 
mining purposes. These applicants being without knowledge of how 
to proceed, and desirous of retaining exclusive knowledge of their dis- 
coveries and the location of the minerals, do not attempt to institute 
proceedings, but apply to the Department for instruction. Hereto- 
fore reply has been made that the questions involved had not yet been 
determined by the Secretary of War. 

The recent law of Congress approved April 12, 1900 (31, U. 8. 
Stats., 77), divests the War Department of jurisdiction over the affairs 
of civil government in Porto Rico, and by appropriate provisions 
confers the power of regulating the disposal of the public property in 
the island, of the character under consideration, upon the civil gov- 
ernment created by said law. (Sec. 13, ‘‘ Foraker Act.”) 














not been agreed upon in advance and the work has been executed, an implied promise 
will he raised to pay the reasonable value of the services or supplies, and the proper 
officer may thereafter agree with the other party as to said reasonable value. 

I see no reason in drawing a distinction between a case where part of a contract is 
expressed and part implied and a case where all of the contract is implied, provided 
an implication of a contract can and does arise and in fact exists, If all of the ele- 
ments necessary to constitute a binding contract actually exist, and the property is 
actually taken by the Government for the use of the Army, I see no reason why the amount 
may not be liquidated by you and the amount thereof paid in the same manner as 
would be done where part of the contract was expressed and part implied. 

The question whether the mere taking of private property for use of the Army, 
with or without the consent of the owner, from a citizen of the United States or an 
alien, in a hostile country, in and with which the United States is at war, in the 
presence of contending military forces, shall be considered as an act of appropriation 
for which the United States would not be liable, or as raising an implied contract for 
the purchase of and payment for the property taken, is one requiring the most care- 
ful consideration and application of the legal principles governing such cases. 
Whether an implied contract could arise in such cases is a matter involved in much 
doubt, there being many decisions of courts and the accounting officers on the sub- 
ject indicating a strong leaning, to say the least, against the validity of such claims. 
In view of the importance of this matter and the uncertainty surrounding it you may 
deem it wise to transmit such claims to the Auditor for the War Department for set- 
tlement, after you have made such examination thereo! as you desire to make and 
ascertained the value of the property taken, instead of having the claims paid by adis- 
bursing officer with a liability of having said payments disallowed in the settlement 
of the officer’s accounts. 

Respectfully, L. P. Mrrerent, 
Assistant Comptroller 
J.D. T. ; 






































of the mining law n'ai 
order of the military go 


The military governor of Cuba diree 

The right to denounce, and, after 
law, to acquire title to a mining claim'i 
the provisions of the mining law as ite 
tion and as it has continued to be in force since 

In availing themselves of this right Cubans a 
universal right coneeded to citizens of all 
of this right, exclusive ownership of the n 
to bring mining claims within the terms of 
granting of special concessions or franchises | 
tinuance of American authority over the 

To hold otherwise would be to hold that by 
priation bill, passed by the Congress of the 
the island of Cuba could be modified to the " 
Cubans and foreigners alike; and there is no reason 
tion of Congress to withdraw the rights and privile 
Such action would be positively detrimental to the 
highest degree. 

It is believed, therefore, that it is merely a min 
governors of provinces to execute and deliver deeds to 
have been properly denounced, and all the conditions p 
have been complied with by the locators. 


qd 


I am not able to learn that an order of like pu 
by the military government in the Philippines. 
of Colonel Edwards, the Chief of the Division of Cus 
Affairs, was answered that the only information had | 
order: 

GENERAL tk 


No. 31. 

The mining burean (inspeccién general de minas), b 
burean of direccién general de administracién civil, is 
placed in charge of First Lieut. C. H. Burritt, Eleventh Cayal 
unteers, who will receipt to the chief engineer officer of t 
records, documents, and property pertaining to said bureau. 
By command of Major-General Otis: 
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| If the Secretary of War has authorized or approved the policy 
whereby grants of mining claims are made in Cuba and the Philip- 
pines by the existing governments therein, the consideration of this 
report is unnecessary, and the answer to the interrogatories under 
consideration is obvious. However, as these letters of inquiry have 
been referred to me for a report, I assume that the questions in- 
volved have not been finally determined by the Secretary of War, and 
therefore the investigation is continued. ; 

Under Spanish law, mineral in a natural state belongs to the Crown. 
Therefore, so much of said mineral in the territory involved as the 
Crown then retained passed to the United States as a result of the war 
and the treaty of peace. 

Attorney-General Griggs, in opinion on the application of Frederick 
W. Weeks to construct a wharf at Ponce, Porto Rico, delivered to the 
Secretary of War July 26, 1899, says: 

If constructed, the pier or wharf will be upon the public domain of the United 
States. I understand that under Spanish law lands under tide water to high water- 
mark in ports and harbors in the Spanish West Indies belonged to the Crown. 
As Crown property they were, by the treaty of cession, transferred by Spain to the 
United States of America, and are now a portion of the public domain of that 
nation. I do not know of any right or power which the Secretary of War or the 
President has to alienate in perpetuity any of the public domain of the United 
States, except in accordance with acts of Congress duly passed with reference thereto, 
There is no legislation by Congress made for or properly applicable to the public 
domain in Porto Rico, The power to dispose permanently of the public lands and 
public property in Porto Rico rests in Congress, and in the absence of a statute 
conferring such power can not be exercised by the executive department of the 
Government. 











1 am unable to see why the disposition of public property in the 
Philippines, of which the United States Government is the proprietor, 
should be governed by a different rule than is applied to public 
property in Porto Rico. 

The reason for the rule announced by the Attorney-General does 
not apply with equal force to the conditions existing in Cuba, As to 
public property in Porto Rico and the Philippines, the United States 
received title as proprietor, but in Cuba the United States received 
title as trustee. It does not seem probable that the existence of the 
trust increases the power of the Executive and the Secretary of War 
in the matter of alienating said trust estate. (See opinion of the 
Attorney General delivered to the President September 9, 1899, as to 
power of local authorities of the Hawaiian Islands to dispose of por- 
tions of the public domain. 22 Op. 574.) 

In the opinion above referred to, the honorable Attorney-General 
holds that the public lands and other publie property in the Hawaiian 
Islands can not be disposed of except upon provision therefor by Con- 
gress, for the reason that the fee title to said property is in the United 
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It would seem to follow that the. 
to the public property ‘in Cuba p 
with a trust in favor of the f 
If the fee is in the United pee 
attached to the fee, the athens 
Congress. 

The situation is the same as though th 
to land in some other foreign country c 
recognized sovereignty. In order toa 
of Congress must be had. 

Granting that Congress has not nation 
government of Cuba does not weaken the the 
a vast difference between owning property ir 
the right to regulate the government of the eit 
tants of the country. ‘ 
_ An illustration may serve to make clear the 
When «a permanent government of civil aff 
Cuba, the transfer of the affairs now in the hy 
government may be accomplished by the pre 
relinquish said affairs and place them in the h: 
said new government. But can the transfer of 
property in the island now held by the United § 
inthe same way? Willa deed from the military 
divest the United States of its title? It seems 
pass the title it will be necessary either for Congr 
fer by legislative act*or authorize some officer of 2 
to make the conveyance, or after the new government 
lished and recognized, to effect the desired purpose by trea 
new government. d 

If a deed from the military governor is not suffi 
title of the cestu? que trust, it certainly can not convey 
stranger, 

If the Secretary of War does not agree with the 
of opinion that the existing government of civil affai 
dispose of public property of this character in th 
question is, Shall the military government in Cuba es 
authority ? 
In this connection attention is directed to the langu: 
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Attorney-General in his opinion as to application of the Commercial 
Cable Company to land a cable in Cuba and Porto Rico, delivered to 
the Secretary of War, March 25, 1899. (See 22 Op. 408.) 

In all instances heretofore where application has been made to this Government, 
exercising the temporary control and government of the island of Cuba, for grants 
or concessions which usually flow from the depository of sovereign power, the Ex- 
ecutive Departments have taken the ground that under the circumstances by which 
the United States came into temporary administration of affairs in Cuba, and in 
view of the fact that it is the declared purpose of the United States when a sta- 
ble government shall haye been there established to retire from the island and 
leave the government thereof to the inhabitants, it would be inexpedient to grant 
such fepstientions except in am of shale nonemnlty 

* 

This cautious saa ccunieeaties policy is sustained - caibiabies of prudence, 
and by a proper regard for the reversionary rights of the future government of the 
island of Cuba. In affirmation of the executive policy so declared and followed, 
Congress, by act approved March 3, 1899, directed that no property, franchises, 
or concessions of any kind whatever shall be granted by the United States, or by 
any military or other authority whatever, in the island of Cuba during the occupa- 
tion thereof by the United States. See act making appropriation for support of 
the Regular and Volunteer Army for the fiscal year ending June 30, 1890, section 2, 


I deem it proper to direct the attention of the Secretary to the fact 
that the permanent government of Cuba and the local government 
of the Philippines will necessarily be required to raise revenues for 
their own maintenance. ‘The amount of taxable property in Cuba and 
the Philippines is not comparatively large, while the cost of main- 
taining government therein can not be reduced below a total large 
enough to require a high tax rate. Many nations (notably England) 
derive revenue from royalties on certain minerals (usually the precious 
metals) taken from the earth subject to the sovereignty. Many 
governments (notably Mexico and Russia) operate mines themselves, 
utilizing the labor of convicted criminals and sometimes soldiers. 

The Spanish Government while exercising dominion in Cuba and 
the Philippines imposed taxes on almost everything, including the 
exercise of the most common rights. Ostensibly this was done to 
defray the necessary expenses of government. Whether the policy 
resulted from the financial straits of the Crown treasury, the rapacity 
of Crown officers, or the necessities of local government, we are admon- 
ished that the taxable property of these territories do not constitute 
an inexhaustible fund. 

The course pursued by the United States in surrendering control of 
the output of ‘‘money metals,” and gratuitously alienating its gold 
and silver mines, without provision for revenue to the Federal Gov- 
ernment therefrom or retaining the right to even require the contin- 
ued operation thereof, has not escaped criticism, If the United States 
required that the gold and silver of its mines should be taken out on 
royalties, and that said mines should be operated to produce even 
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of permitting the p 
what course it will g pursue a 
island known as “minerals.” 

It does not need to be argued that 
government of civil affairs in Cu 
property as though it were thei 
ernment takes the place for the ti 
and administers the government 
is not the absence of all laws and 
will of a military commander. It is 
tering the existing laws. To this end t 
as many civil agencies as possible, and i 
absence of the desired civil agency, or the 
not cope with the existing emergency, that 
authority or performs the function. The 
Army in charge of the military goverm 
necessity, in the matter of granting mining 
suant to some law. Therefore the order of 
before set forth), declares the laws 
Spanish dominion as continuing under A 

In this connection the attention of the 5 
opinion of the Attorney-General on the ap 
for right to use the water power of the Riv 
delivered to the Secretary of War July 27, 1899, 
General says (22 Op. 548): 

Tt is well-settled law, and only needs to be stated to b 
public property is ceded by one nation to another its ¢ 
thereafter regulated and governed not by the laws of the 


sad of the new Sesue 
* * 


Those laws of ts former government whieh have for their « 
mental policy, of which character are laws for the disposition 
and the granting of quasi public franchises, rights, and p 
viduals or corporations, cease to have any force or effect or 
former government ceased. (Harcourt v. Gailliard, 12 W 

The United States Supreme Court say (More ; 
U. S., 81): 

The doctrine invoked by the defendants, that the laws of ¢ ¢ 
country, except so far as they may affect the political insti 
eign, remain in force after the conquest or cession until ch 
aid their defense. That doctrine has no application to th 
alienation of any portions of the public domain, or to offic 
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mer government with that power. No proceedings affecting the rights of the new 
Sovereign over public property can be taken except in pursuance of his authority on 
the subject. t 

(See also United States vr, Vallejo, 1 Black, 541; Ely’s Administrator v. United 
States, 171 U. 8., 230.) 

Ordinarily the will of the sovereign regarding the disposal of public 
property belonging to the United States is to be declared by the Con- 
gress, Up to this time the only expression of said will declared by 
Congress is that found in what is known as the ‘‘ Foraker resolution,” 
incorporated in the Army appropriation act, approved March 3, 1899, 
as follows: 

See, 2. That no property, franchises, or concessions of any kind whatever shall be 
granted by the United States, or by any military or other authority whatever, in the 
island of Cuba during the occupation thereof by the United States. 

If the correct theory be that the legal title to this property is in the 
United States it would seem that, instead of authorizing transfers of 
said title, Congress had placed a positive inhibition thereon. 

Continuing the investigation I take it that the Secretary will desire 
to be informed as to the provisions of the Spanish law under which the 
military government in Cuba propose to grant mining rights and 
privileges. 

It seems impracticable if not impossible to submit a complete review 
of the Spanish mining laws, because of the course pursued by the 
Spanish Government in dealing with the subject. 

The general bases of the mining laws and regulations of Spain and 
its dependencies are the royal orders of July 6, 1859, as amended by 
royal orders of March 4, 1868, The application of said royal orders 
wus provided for by regulations enacted by the Cortes June 24, 1868. 
The practical working of the provisions of the several laws was unsat- 
isfactory, and on December 29, 1898, another royal order was issued 
declaring bases for new mining legislation. The Cortes failed to pro- 
vide new regulations, and apparently for the purpose of providing for 
various emergencies which arose, a number of royal orders or decrees 
were issued during 1869, 1870, 1871, 1872, 1874, 1876, 1877, 1881, 
1885, and 1887. (See Mines and Mining Laws of Latin America, 
p. 100, publication of Bureau of Statistics, 1892.) 

A collection of these laws, published officially in Habana in 1888, 
under the title of “* Legislacion de minas,” forms a quarto volume of 
105 pages, 

Attention is directed to the following epitome of the mining laws of 
Cuba and their history, taken from a report to the State Department, 
made in 1891, by Mr. Otto E. Reimar, then United States consul at 
Santiago de Cuba, which is the center of the richest mineral district of 
the island: 

As early as 1854 Philip LI of Spain made laws controlling the mining industry, and 
these laws remained in foree, or, better said, were the base of all mining \wws wy to 
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In his opinion as to the construction of sewers and payements in 
| Habana (Dady & Co.), delivered to the Secretary of War July 10, 1899, 
the honorable Attorney-General says (22 Op. 527): 


By well-settled Jaw, upon the cession of territory by one nation to another, either 
following a conquest or otherwise, * * * those laws which are political in their 
nature and pertain to the prerogatives of the former government immediately cease 
upon transfer of sovereignty. Political and prerogative rights are not transferred to 
the succeeding nation. Such laws for the government of municipalities in said terri- 
tory as are not dependent on the will of the former sovereign remain in foree. Such 
Jaws as require for their complete execution the exercise of the will, grace, or discre- 
tion of the former sovereign would probably be held to be ineffective ander the suc- 
ceeding power. * * * The authority of the power of the Crown and of the Crown 
officers in such instances did not pass to the officers of the United States, because royal 
prerogatives and political powers of one government do not pass in unchanged form 
to the new sovereign, but terminate upon the execution of the treaty of cession or 
are supplanted by such laws and rules as the treat: or the legislature of the new 
sovereign may provide. 

In Mumford v. Wardwell, 6 Wall., 485, the United States Supreme 
Court say: 

Mexican rule came to an end in that department on the 7th of July, 1846, when 
the government of the same passed into the control of our military authorities. 
Municipal authority also was exercised for a time by subordinate officers appointed 
by our military commanders. Such commander was called military governor, and for 
a time he claimed to exercise the same civil power as that previously vested in the 
Mexican governor of the department. By virtue of that supposed authority Gen, 
8. N. Kearney, March 10, 1847, as military governor of the Territory, granted to the 
town of San Francisco all the right, title, and interest of the United States to the 
beach and water lots on the east front of the town included between certain described 
rom excepting such lots as Lact be a for sper eres nse. 

* - * 
tes the power to grant ‘ihe or aie titles was never vested in our military 
governors, and it follows as a necessary consequence that the grant as originally made 
was void and of no effect. Nothing passed to the town by the grant, and of conrse 
the doings of the alcalde in selling the lot in question was a mere nullity, 

If the mineral is on the surface, or beneath it, of land owned by a 
private person, it would be necessary to secure the permission of the 
owner to enter upon his land and disturb the soil or to divest him of 
the right to object. The divestment may be accomplished by an exer- 
cise of the right of eminent domain. This right is a sovereign right. 
An individual or association exercising it does so as the agent or repre- 
sentative of the sovereign. (4 Thompson Com. on Corp., ch. 122.) 

The Spanish mining laws provide for the exercise of this sovereign 
right of Spain. They constitute a regulation governing a royal pre- 
rogative. Where the sovereignty of Spain does not attach, the pre- 
rogative can not be exercised unless the prerogative passes to the 
sovereignty in possession. The United States Supreme Court say: 

Tt can not be admitted that the King of Spnin could, by treaty or otherwise, impart 
to the United States any of his royal prerogatives; and much less can it be admitted 
that they have capacity to receive or power to exercise them, (Pollard's Lessee v, 
Hagan, 3 How., 225.) 
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States is exercised in Cuba. 
own sovereignty or not at all. 
in Cuba the right can not be ex 
of Spain. 
This brings us to the question: Hi 
of War the authority to grant to indi 
lege of exercising the sovereign pow 
priate private property in Cuba? 
lam not aware that this exact questi 
the Attorney-General or that he has render 
nishes a specific answer thereto. 
The Congress has not legislated with spe 
cise of this right in Cuba, and enactments reg 
United States are not of force and effect in 
President does not possess this authority by 1 
Executive of the laws of the United States. 
There is another aspect of the matter un 
requires attention, That is the authority of the 
the military forces now engaged in the militas 
and conducting a military government therein, — 
this military force may properly exercise the nt 
he derives therefrom authority to dispose of publi 
propriate private property as his judgment may de 
lated to promote the purposes of the military op 
necessary for the accomplishment of the unde 
military force has been devoted, a belligerent comm 
the same justification in disposing of a mine that he 
blowing up a fort or destroying a bridge. 
The vital question is, May the commander of th 
engaged in the military occupation of Cuba exercise 
belligerent under the conditions existing in the is 
question to be answered by propounding another: 
for which the military force was sent into Cuba acco 
doned, and if not, may not the military force continue t 
rights of a belligerent until said purpose is accomplist 
In investigating these questions, it is necessary to b 
the President, in his relation thereto, is not to be con 
atmagistrate of the United States discharging his duty 
tory of the United States. He is to be considered as 
in Chief of the Army and Navy, personally present 
troops ina foreign country, This unusual spectac 
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the fact that Congress, in the exercise of the great sovereign powers 

possessed by the United States as a nation, directed the Commander in 

Chief of our military forces to employ the military branch of our 

Government— 

1. To compel Spain to relinquish sovereignty in Cuba. 

2. To effect the pacification of the island. 

3. To enable the inhabitants of Cuba to establish and maintain a 
stable, independent government. 

These purposes were declared, and the order for their accomplish- 
ment issued to the Commander in Chief by the adoption of the following 
resolution: 

JOINT RESOLUTION for the recognition of the independence of the people of Cuba, demanding 
that Che Government of Spain relinquish its authority and government in the island of Cuba,and to 
withdraw its land and naval forces from Cuba and Cuban waters, and directing the President of the 
United States to use the land and nayal forces of the United States to carry these resolutions Into 
effect, 

Whereas the abhorrent conditions which have existed for more than three years 
in the island of Cuba, so near our own border, have shocked the moral sense of the 
people of the United States, have been a disgrace to Christian civilization, culmi- 
nating as they have in the destruction of a United States battle ship, with two 
hundred and sixty-six of its Officers and crew, while on a friendly visit in the harbor 
of Havana, and can not longer be endured, as has been set forth by the President of 
the United States in his message to Congress of April eleventh, eighteen hundred 
and ninety-eight, upon which the action of Congress was invited: Therefore, 

Resolved ty the Senate and House of Representatives of the United States af America in 
Congress assembled, First. That the people of the island of Cuba are, and of right 
ought to be, free and independent. 

Second. That it is the duty of the United States to demand, and the Government 
of the United States does hereby demand, that the Government of Spain at once 
relinquish its authority and government in the island of Cuba and withdraw its land 
and naval forees from Cuba and Cuban waters. 

Third. That the President of the United States be, and he hereby is, directed and 
empowered to use the entire land and naval forces of the United States, and to call 
into the actual service of the United States the militia of the several States, to such 
extent as may be necessary to carry these resolutions into effect. 

Fourth. That the United States hereby disclaims any (lisposition or intention to 
exercise sovereignty, jurisdiction, or contro! over said island except for the pacifica- 
tion thereof, and asserts its determination, when that is accomplished, to leave the 
government and control of the island to its people. 

Approved April 20, 1898. (30 U.S. Stats., pp. 738, 739.) 

Let us suppose that the Crown of Spain had seen fit to peaceably 
relinquish sovereignty in Cuba and turn over its subjects in the island, 
their personal and property rights, and the public property belonging 
to the Spanish Government situate in Cuba, to the care of the United 
States, relying upon the declaration of Congress that the United 
States would accomplish the pacification of the island and erect therein 
a stable, independent government. Would not the Commander in 
Chief of the military force charged with carrying out such declaration 
rightfully exercise such powers of a belligerent as were necessary to 


accomplish the undertaking? 
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Chief Justice Chase describes sia government as a form of 
military jurisdiction, 

i cocineel be isk A Genie ala the boundaries of the United States, 
or in time of rebellion and civil war within States or districts oceupied by rebels 
treated as belligerents. (Ex Parte Milligan, 4 Wall., 141.) 

In this case Chief Justice Chase defined martial law as an authority 
called into action, when public necessity required it, in a locality or 
district not of an enemy’s country, but of the United States, and mein- 
taining adhesion to the National Government. (4 Wall., 142.) 

By the expression ‘* maintaining adhesion” [ understand the Chief 
Justice to mean continuing within the sovereignty. 

Tt will be seen that a military government takes the place of a sus- 
pended or destroyed sovereignty and of necessity continues until a 
permanent sovereignty is again established in the territory. 

In Cuba a permanent sovereignty is not established, and donine 
the military government continues. 

That military government may legally continue in bello cessante 
equally in jlagrante bello was the substance of the holding in Lamar », 
Brown, 92 U. $., 187, 193 et seq. (See also Leitensdorfer ». Webh, 
20 How., 176; Dow »v. Johnson, 100 U. S., 168; Texas v. White, 7 
Wall., 700; The Grapeshot, 9 Wall., 132; Burke v. Miltenburger, 19 
Wall., 524; Lewis v. Cocks, 23 Wall., 469; Mechanics’ Bank v Union 
Bank, 22 Wall., 276; Pennywitt ». Eaton, 15 Wall., 382.) 

In discussing this phase of military government Pomeroy says: 

“Military government" is the authority by which a commander governs a con- 
quered district when the local institutions have been overthrown and the local rulers 
displaced and before Congress has had an opportunity to act under its power to dis- 
pose of captures or to govern territories. This authority, in fact, belongs to the 
President; and it assumes the war to be still raging and the final status of the con- 
quered province to be undetermined, so that the apparent exercise of civil functions 
is really a measure of hostility. ‘‘ Martial law’’ issomething very different. It acts, 
ifatall, within the limits of the country against civilians who have not openly enrolled 
themselves as belligerents among the forces of an invading or a rebellious enemy. 
(Pomeroy's Constitutional Law (Bennett's 3d ed.) par. 712, p. 495.) 

Birkhimer says (p. 290): 

The experience of the United States Government but adds to the evidence deriy- 
able almost universally from the history of other nations that military government 
ceases at the pleasure of him who instituted it upon such conditions as he elects to 
impose, and that its termination is not in point of time coincident, either necessarily 
or generally, with the cessation of hostilities between the contending belligerents. 

The course pursued by the United States at the close of the civil 
war establishes the acceptance by this nation of the doctrine that mili- 
tary government may continue after the close of hostilities and until 
the purposes for which the war was entered upon, or rendered obvious 
by the war, are accomplished, and to this end may exercise the rights 
of abelligerent. As regards private rights, the civil war ended August 
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9 Wall., 561; 

As regards pi 
the President declarix 
1866 (14 Stat. is 811), 


ing Texas; and the other, 
embracing Texas. 

The Executive andertaok al 
the rebellion on a footing of e« 
Union. 


These acts provided for military 
powers, to be exercised by martial rul 
For this purpose said act required: 

That said rebel States shall be divided into 
the military authority of the United States. 

The powers given to the district comn 
chap. 30, 14 Stat. L., 426): . 

See. 3. And be it further enacted, That it shall b 
as aforesaid to protect all persons in their rights 
insurrection, disorder, and violence, and to pun 
turbers of the publie peace and criminals; and to this 
tribunals to take jurisdiction of and to try offenders, 
be necessary for the trial of offenders, he shall pe 
missions or tribunals for that purpose, and all i 
authority with the exercise of military authonltel y 
void. 

The reason for such government was declared by th 
follows: 

Whereas no legal State governments or adequate prote 
exist in the rebel States of [naming them]; and whereas 
and good order should be enforced in said States until loy 
governments can be established, therefore, 

If such reasons were sufficient to justify the co 
erent rights in the military government of te! 
sovereignty of the United States and within the | 
of the United States, are they not equally pote 
Cuba? 3 

The Supreme Court refused to interfere with the enfe 
said reconstruction acts or the exercise of the 
thereby. (State of Mississippi x. Johnson, 4 Wall., 
Georgia ». Stanton, 6 Wall., 50; Handlin v. Wickliffe fe, 1 
White ». Hart, 13 Wall., 646. ) . 

The court held that this legislation was political in 
therefore outside the jurisdiction of the judicial 
creating such legislation Congress exercised cert: 
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ers of the nation which exist, but are reserved to the people by 

Constitution. No one ever claimed that the government created 

this legislation was that provided for by the Constitution of the 

nited States for the States of the Union. It found its legal justifi- 
cation in being an exercise of the inherent right of national sovereignty 
to adequately deal with a national emergency. 

The situation then existing is thus described by Birkhimer: 

But it was also true that the civil governments in the late insurrectionary States 
were inimical to the Union; that society there was in a dangerously disordered con- 
dition; that deep-seated enmity was at this period entertained by the leading people 
toward important principles of governmental policy which those who had saved the 
Union had resolved should be incorporated into the Constitation. (XIV amend- 
ment.) Technically it might be termed “time of peace,’ but in reality it was far 
different, as that phrase is generally understood. (Military Government and Mar- 
tial Law, 1 ed., p. 388.) 

In Texas the military government installed under the reconstruction 
acts continued until April 16,1870. Prior to the passage of the recon- 
struction acts in 1867, the people of Texas called a constitutional con- 
vention which convened on February 7, 1866, and so amended the 
constitution of the State as to meet the changed condition of affairs 
brought about by the result of the war and the fourteenth amendment 
to the Constitution of the United States. These amendments were 
ratified by the people. All officers provided for by the State constitu- 
tion were elected and entered upon the discharge of their respective 
duties. The legislature met and passed laws, and the State govern- 
ment was again administered by officers holding under the terms of 
the constitution; all the courts were held by judges elected as the con- 
stitution prescribed, and county and municipal officers selected in the 
same manner entered upon the discharge of their duties. But the 
reconstruction act of March 2, 1867, declared that no legal State goy- 
ernment existed in Texas, and provided further for the military 
government of said State. The officers elected under the constitution 
were removed from office and others appointed in their places. Among 
them, the governor of the State, elected under the constitution as 
amended in 1866, was displaced, and a provisional governor was 
appointed and held the office until September 30, 1869, when he 
resigned, and from that time until January 8, 1870, the executive duties 
were performed by an adjutant of the general in command, placed in 
charge of civil affairs. On April 16, 1870, by General Order No. 74, the 
military commander declared the State had resumed practical relations 
to the General Government, and all the authority conferred upon him 
by the reconstruction laws was remitted to the civil authorities. 

Speaking of the powers exercised by the military officer in command 
of Texas, the supreme court of ‘Texas say: 

In Texas this officer exercised powers legislative and executive, if not judicial. 
(Daniel ». Hutcheson, 86 Texas, 57.) 
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In another case the supreme court ¢ 
struction acts, say: 

The National Legislature used its legume 
nimity, endeavored to encourage the formation 
States, and bring the people back to a due apprec 
which is secured to the free enjoyment of every iti 
Texas, 570.) 

The inherent powers of sovereignty wi 
was installed in the territory of the rebellion 
by Congress. But the authorities hereinb 
recognized laws of war and usages of nation, 
ereign powers may also be exercised by the cc 
military forces. Especially is this true while t 
i. e., the national necessity for its exercise, con 

In the instance of Cuba, its exercise by the Co 
essarily results from the direction given to that c 


recall this authorization need not be discussed, as 
attempted to do so. The situation in Cuba is quit 
resulting in Porto Rico from the cessation of host 
of peace. Porto Rico was not within the contem 
gressional resolution of March 30, 1898. The iny 
pation, and military government of that island 
the war, and not the direction of Congress, By the ter 
of peace the sovereignty of the United States perm: 
to the territory of the island, and when the war en 
government erected in the island ceased to be a sub 
eignty and became the representative of the sovereigr 
States, and charged with the protection rather than 
sovereignty. 

If the doctrine is correct that a military governmen 
ad interim for sovereignty, and that the parposan ot 
Cuba are uncompleted, and to promote said p 
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in Chief may exercise the rights of a belligerent, it follows that said 
government may dispose of the public property within its jurisdiction 
and exercise other powers of sovereignty, when necessary for the pur- 
poses to be accomplished, The questions involved in such exercise 
are ordinarily to be resolved by the military commander. 

In the instance of public property in Cuba, the doctrine of postliminy 
is not involved. That doctrine deals with the rights of the previous 
owner, and the rights of the previous owner of the public property in 
Cuba were disposed of by the treaty of peace. Aside from the ques- 
tion of military necessity, the questions involved relate to the inchoate 
rights of the nonexisting independent government of Cuba and the 
duties and obligations of the United States resulting from the relation 
of trustee and cestur que trust. | 

If the Commander in Chief shall be of the opinion that to aecom- 
plish the pacification of Cuba and the establishment of a stable, 
independent government in the island it is necessary to develop the 
natural resources thereof, and to that end shall determine to provide 
for the working of mines by private enterprise, it will be necessary to 
find out, before recourse is had to such plan, if such action is prohib- 
ited by Congress by the ‘‘ Foraker resolution.” For its more con- 
venient examination said resolution is set forth in full (see 30 Stat. L., 
1074): 

Sec. 2. That no property, franchises, or concessions of any kind whatever shall be 
granted by the United States or by any military or other anthority whatever in the 
island of Cuba during the occupation thereof by the United States. 

Approved March 3, 1899. 

With reference to the foregoing enactinent the Attorney-General 
says: 

While not meaning to concede that Congress, by legislative act, has power to 
restrain or control the proper exercise of the powers of the Commander in Chief of 
the Army and Navy of the United States, occupying under the law of belligerent 
right foreign territory—a question that may well be open to doubt—yet the expressed 
will and desire of the Congress, conforming as it does to the previously established 
policy and practice of the Executive Departments, is entitled to the respect of the 
Executive Departments, and ought to be followed, unless some high necessity 
requires otherwise. (Op. on App. of Cable Co. to land cable in Cuba, March 25, 
1899. 22 Op. 410.) 

The doubt suggested by the honorable the Attorney-General 
applies with special force to the prohibition against grants “by any 
military or other authority whatever in the island of Cuba.” 

Attention is directed to the fact that the ‘‘ Foraker resolution” was 
passed March 3, 1899. This was during the interim between the pro- 
tovol of August, 1898, and the exchange of ratitications of the treaty of 
peace in April, 1899. Technically, the war with Spain was not ended, 
and the opposing forces were still belligerents. This presents the 
question of the authority of Congress to direct and control the action 
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‘The same author further says: 


When actual hostilities have com 
made by Congress; or a belligerent attack 
President must repel by force, another bh 
Chief comes into play. He wages war; Co 
is true, control the course of hostilities in an 
the military means and instruments; but it can 
peas the actual belligerent operations, W 


duct ‘thee Gnoeeaeitie he possesses the sole 
responsibility, (Sec, 706, p. 591.) 


Chief Justice Chase, in the minority opinion it 
said (4 Wall., 139): : 


Congress has the power not only to raise and suppo 
declare war. It has, therefore, the power to provide 
This power necessarily extends to all legislation essen 
with vigor and success, except such as interferes with the e 
conduct of campaigns. That power and duty belong to th 
in Chief. Both these powers are derived from the C 
defined by that instrament. Their extent must be de 
by the principles of our institutions. 

The power to make the necessary laws is in Congress; 
President. Both powers imply many subordinate and 
includes all authorities essential to its due exercise. But m 
in war more than in peace, intrude upon the proper au 
gress upon the proper authority of the President. 

In the case of Brown v. United States (8 
States Supreme Court held that during the war 
property of English subjects situate in the Unite 
mencement. of hostilities could not be seized by a 
condemned by proceedings in admiralty instituted 
vidual making the seizure. In the statement of fac 

Tt does not appear that this seizure was made under any ii 
ident of the United States; nor is there any evidence of 


* * * On the contrary, it is admitted that the seizure was 
and the libel filed at his instance by the district attorney, 


Fy of what appertained to his duty. (Ep. 121,182 121, 
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The court held that the nation had the undoubted right to seize and 
confiscate such property, but such sovereign right could not be exer- 
cised by individuals or the courts in the absence of authorization by 
Congress. 

In writing the opinion of the court Mr. Chief Justice Marshall says 
(pp. 122, 123): 

Respecting the power of government, no doubt is entertained. That war gives to 
the sovereign full right to take the persons and confiscate the property of the enemy, 
wherever found, is conceded. The mitigations of this rigid rule, which the homane 
and wise policy of modern times has introduced into practice, will more or less effect 
the exercise of this right, but can not impair the right itself That remains undimin- 
ished, and when the sovereign authority shall choose to bring it into operation the 
judicial department must give effect to its will. 

In expressing his individual opinion in that case Mr. Justice Story 
said (p. 152): 

The act declaring war has anthorized the Executive to employ the land and naval 
forces of the United States to carry it into effect. When and where shall he carry 
it into effect? * * * Upon what ground van he authorize a Canadian campaign, or 
seixe a British fort or territory, and occupy it by right of capture and conquest, I am 
utterly at a loss to perceive, unless it be that the power to carry the war into effect 


gives every incidental power which the law of nations authorizes and approves in a 
state of war. 


Continuing the discussion, Justice Story says (pp. 153, 154); 

My argument proceeds upon the ground that when the legislative authority, to 
whom the right to declare war is confided, has declared war in its most unlimited 
manner, the Executive authority, to whom the execution of the war is confided, is 
bound to carry it into effect. He has a discretion vested in him as to the manner 
and extent, but he can not lawfully transcend the rules of warfare established among 
civilized nations. He can not lawfully exercise powers or authorize proceedings 
which the civilized world repudiates and disclaims. The sovereignty, as to declar- 
ing war and limiting its effects, rests with the Legislature. The sovereignty, as to its 
execution, rests with the President. If the Legislature do not limit the nature of the 
war, all the regulations and rights of general war attach upon it, 

The authority under examination is not that of confiscation. Con- 
fiscation of this property would be to dispose of it and apply the pro- 
ceeds to the use and benefitof the United States. Such a course is not 
contemplated, the desired object being to so use the public property 
of Cuba as to best promote the general good and future welfare of the 
island, the practical. question being whether the present and con- 
tinuing benefits of certain action will compensate the future govern- 
ment for the loss of the property. Ordinarily the commander of a 
force engaged in military occupation does not undertake to dispose of 
public property of a permanent character. This arises not from the 
want of authority to dispose of the title secured by invasion, but from 
the fact that the tenure is so unstable, being dependent upon the power 

’ to continue the occupation. 
In the instance under consideration the title secured by military 
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In the several cases in which 
Court declined to pass upon the rig! 
lation, basing its refusal upon the 
was entirely and exclusively political, 
diction of the courts, The unfort 
Executive and Congress which occasione 
known to require statement, 

Congress insisted, and properly so, that 
his powers and encroached upon the powe 
in attempting to provide for the permanen 
territory subject to military occupation and 
permanent political relations of said territory 

It is not so apparent that in resisting said « 
did not invade the province of the Executi 
properly belonging to the President as Comp 
Army and Navy when it assumed direction 
governments and legislated therefor. 

That the sovereignty of the United States m 
such governments, under proper conditions, is 
Which instrument of said sovereignty—the Exec 
tive—is to exercise such power of the sovereign is 
settled. 

From the authorities hereinbefore cited it ap 
Court has affirmatively declared that the Presiden 
Chief may properly exercise said sovereign power. As 
ness or propriety of such exercise by Congress, the 
itself without jurisdiction to determine. : 

There are potent reasons why Congress should 
power, even if it possesses the right, but they a 
addressed to the discretion of the Legislature, 
herein would unnecessarily expand a report already 

In the foregoing report administrative questio 
cussed with a liberty not possessed by the writer 


*See Platt resolutions respecting the Constitution of Cub 
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| to be exercised hy him, but it seems unavoidable in properly present- 
ing the questions involved. 





The questions discussed in the foregoing report were referred to 
the Attorney-General, who rendered an opinion thereon as follows: 


DEPARTMENT oF JUSTICE, 
Washington, D. C., September 8, 1900. 

Sra: T have the honor to acknowledge the receipt of your communication of 
August 7, 1900, submitting for my opinion the following questions: 

“1. Did the Spanish mining laws continue in force in Cuba by virtne of the laws 
of war an of nations after the American occupation of the island? 

“2. May the military government in Cuba continue the granting of mineral claims 
in that island upon compliance with the provisions of the mining law as existing 
prior to the American occupation? 

“3. Did the powers possessed by the Spanish officials for the administration of said 
laws pass to the officers of the existing military government; that is to say, may the 
present civil governors of the existing provinces of Cuba alienate minerals in a state 
of nature in Cuba by executing and delivering deeds to mining claims pursuant to 
the Spanish laws? 

“4. Has the military government of Cuba the right to confer upon an individual 
the privilege of exercising the right of eminent domain by virtue of the Spanish law 
regulating the exercise of said right in connection with mines and minerals? 

“5. May the President of the United States, as Commander in Chief of the Army 
and Navy, now exercise the power of legislation and provide for the alienation of 
minerals and the creation of mining rights in Cuba? 

“6, May the President delegate such right of legislation to the Secretary of War, 
the military governor of Cuba, or other officer of the military gevernment of the 
island? 

“7, Are simitar questions arising in the Philippines to be governed by the rulea 
applicable to those arising in Cuba?" 

Accompanying your ietter is a report from Charles E. Magoon, esq., law officer of 
the War Department, Division of Insular Affairs, in which the laws of Spain prevail- 
ing in Cuba prior to the relinquisiiment of sovereignty therein by the treaty of Paris 
are stated, Assuming this statement of Spanish law to be correct, then all inorganic, 
metalliferous, combustible, saline substances, caleareous phosphates, barytina, fluor 
spar, precious stones, whether found in veins or strata, or in whatever other form, 
belonged to the Spanish Crown, and no one was authorized to dispose of them without. 
the concession of the Spanish Government given in its name by the governors of the 
provinces. 4 

The method of obtaining title to a mine under Spanish law is set forth as follows: 

“Tn order to obtain title to a mine, application for ownership, proving the exist- 
ence of mineral, must be made to the governor of the province. 

“This may be done without consent or knowledge of the owner of the land in 
case the surface land of the mine should happen to belong to other than the applicant, 

“Until the governor has given permission to examine the mine (and should other 
objections be made, the matter may be referred to the ministry within thirty days) 
no work can be done. This permission is given on the report of the official mining 
engineer (who must make such report within four months) thirty days after such 
report. 

“Should the mine for which ownership is thas asked for be situated on lands 
belonging to a person or persons other than the applicant for ownership of such 
mune, such applicant, when he receives his title, must pay the owner of the band its 
full yalue and one-fifth more. 



























































mine. This _ must always ie i 
exceed 20,000 square meters in size.” 
It thus appears that mines, m 
Crown, and that the granting of H 
exercise of the imperial prerogative. 
Cuba she parted with all the royal pre iv 
governed the exercise of prercgatice signi ) 
successors in sovereignty, whether such suce 
of America as trostees for the pacification of ¢ 
congregated sense. (See Mumford ». Wardwell, 
Hagan, 3 Howard, 225; Harcourt v. Gaillaird, 1: 
ions, 514, 521, 546, 551.) \ 
I am of opinion that under the principle of th 
heretofore rendered by me that have been 
not continued in force in Cuba by virtue of 
toany other principle of jurisprudence, after the 
The possession of Cuba was wrested by the | 
arms, under the constitutional direction of the P 
Commander in Chief of the Army and Navy, in p 
Congress passed April 20, 1898, This resolution 
hereby disclaims any disposition or intention to | 
or control over said island except for the pacific: 
mination, when that is accomplished, to leave the gover 
island to its people."" | Both by the rules of public” law that apn 
seized and held as a conquest and by the terms of the 1 
United States, upon taking possession of the island, ey 
of sovereignty, jurisdiction, and control over said island. 
sovereignty and jurisdiction pertain to the military ocey) 
force of arms and now maintained in pursuance of the tres 
that sovereignty and jurisdiction are exercised by the United § 
benefit of the people of Cuba, but the United States has a disti 
duty and purpose in connection with Cuba, namely, to govern 
to “exercise sovereignty, jurisdiction, and control over it’’ 
the resolution) for its pacification. No limitation upon the 
conqueror over conquered territory is created by this trust, — 
The United States is bound, in good conscience, to exere 
eignty and control for the benefit of the Cuban people; but 
ereignty it will perform, the particular manner in which it will 
the subjects upon which it will permit its sovereign force to 
States, acting through the President as Commander in Chief, 
public property of Cuba, by the treaty of peace, was not 
as a proprietor, but had theretofore been partly in its po 
the remainder was by Spain delivered over to its po D 
trustee for the future benetit of the Cuban people, Cuba, 
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ues to be governed under the law of belligerent right and not under the domestic 
laws of the United States. According to the law of belligerent right, the will of *h= 
conqueror supplants the former political laws and powers which prevailed in ‘ 
conquered territory, and the conqueror may make such new laws, rules, and regi 
tions as he sees fit. (Brown v. U.S., 8 Cranch, 110.) Under this principle it as 
lawful for the conqueror, in administering the conquered territory, to make such use 
of the property previously belonging to the former sovereign us he sees fit. There 
is, therefore, in the President of the United States, acting by virtue of his constitn- 
tional authority as Commander in Chief of the Army and Navy, adequate power to 
use and make disposition of property in Cuba formerly belonging to the Crown +! 
Spain, or subject to the imperial prerogative, and this includes the right to die 

of mining and other property formerly belonging to the Spanish Crown. Whe. 
this power of the President has been adequately conferred upon the military 
ernor or other American officers in Cuba I am unable to say, as I am not furt 

with the orders of your Department which have been heretofore issued, but, m 
judgment, the President, as Commander in Chief, could authorize the military 
ernor of Cuba to make grants of mining rights, if the President desired to do sa. 

I beg to suggest, however, that whether such a power should be exercised by) 
President or be by him conferred upon the military government in Cube 
question involving important and delicate considerations, in connection wit* 

I call your attention to the language of an opinion rendered by me to yor 
sor on the application of the Commercial Cable Company for leave to la 
on the island of Cuba. (22 Opinions, 408.) 

Similar questions arising in the Philippine Islands would not be gover 
game rules applicable to Cuba, for the reason tlial the Philippine Tela 
ceded to the United States, and whatever property or public rights perta 
at the time of the cession have been transferred to the United States and 5 
its property and can only be disposed of in accordance with the will o 
(22 Opinions, 544, 546.) 

Very respectfully, Joun W. Griccs, 


Altlorney-General. 
The Secretary oF War. 


By direction of the Secretary of War, the chief of the Division of 
Insular Affairs on September 17, 1900, transmitted copies of the fore- 
going report and opinion of the Attorney-General to the military 
governor of Cuba, the civil governor of the Philippine Islands, and 
the commander of the United States military forces in the Philippine 
Islands ‘* for their information.” 




























(Submitted April 20, 1901. Case No, 2434, Dit 


Str: I have the honor to acke 
for a report on the above-entitled 
with I have the further honor to sub 

The territory of the island of Cuba 
subdivisions catled municipalities. 
States of the Union, and taken togeth 

Under the laws of Spain these munie 
aequire property the same as individuals, 


Pursuant to such authority said munici 
to real property, including many highways, : 
other parcels of ground, of which they we 
the military oceupation of Cuba by the forces 
was established. 

Under the laws of Spain the-affairs of said m 
dueted by a municipal council, called the ayn 
mayor, called the a/ealde, and other officials wh 
duties corresponded to those of municipal officers 
Union. While Cuba continued under Spanish s 
of these municipal officials in many matters rel 
affairs were subject to the approval of the officers o! 
istration of the island, that is to say, the officers of 
exercising the powers of sovereignty over said ish 
lance was maintained for the purpose of preventing s 
from rendering themselves incapable of complying y 
ments of the national Government in the matter of t 
and from interfering with the general purposes of the 
ernment in matters relating to the general administration 

The military occupation of Cuba by the forces of the L 
being effected, the Spanish laws relating to municipalitie 
pal affairs were continued in force under the milit 
with such modifications as were necessary to adapt 


conditions, Upon the withdrawal of Spanish sove: 
of course, that the surveillance and authority over 


and municipal affairs theretofore exercised by the 
and the officers of the general administration of the isl 
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under Spanish sovereignty ceased. Such authority as was there- 

to be exercised over municipalities and municipal affairs in Cuba 
by the officers of the general administration of the affairs of civil gov- 
ernment in Cuba is not derived from, dependent upon, nor regulated 
by the laws of Spain. That authority arises from the laws of war 
and of nations appertaining to the conditions found to exist in Cuba 
as the results of a war. 

The present incumbents of the municipal offices in Cuba, continued 
in existence under the military government, were elected thereto by 
the inhabitants of the several municipalities. (See Order No. 164, 
Headquarters Division of Cuba, series 1900.) 

The laws of Spain relating to municipalities in Cuba are substan- 
tially the same as the Spanish laws relating to municipalities in Porto 
Rico. 

President McKinley, in his message to Congress dated December 5, 
1899, with reference to Porto Rico, says: 

The cities of the island are governed under charters which probably require very 
little or uo change. 8o that with relation to matters of local concern and private 
right it is not probable that much, if any, legislation is desirable. (P. 48.) 

The President, continuing to speak with reference to Porto Rico, 
says: 

“In the municipalities and other local subdivisions I recommend that the principle 
of local self-government be applied at once, so as to enable the intelligent citizens of 
the island to participate in their own government and to learn by practical experience 
the duties and requirements of a self-contained and self-governing people. (P. 50.) 

The policy thus recommended by the President to Congress for 
adoption in Porto Rico was, by direction of the President, adopted 
and pursued in Cuba. (See Order No. 164, Headquarters Division 
of Cuba, series 1900.) 

The progress made toward the independent administration of their 
own affairs by the municipalities of Cuba at this date (April 20, 1901) 
is shown by the following orders from Headquarters Division of Cuba, 
series of 1900; Nos. 123, 124, 188, 201, 210, 218, 232, 252, 953, 254, 
262, 270, 275, 300, 311, 314, 318, 355, 355a, 449, 466, 519. 

The situation is, that the powers, rights, and privileges conferred 
upon municipalities in Cuba by the laws of Spain are found to be proper 
and right, and are to be exercised and enjoyed by said municipalities, 
acting by and through municipal agents and officials duly elected by 
the inhabitants. " 

One of the first uses made by the municipalities of Cuba of the right 
to independent action was to petition for increased and improved rail- 
way facilities, Perhaps no demand from Cuba has been more insistent 
than this one. An examination of a map showing the railways in 
Cuba discloses that there are a number of short lines of road, each 
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apparent, even to a vith unskilled 3 
tary measure it would have greatly 
in Cuba a system of railroads ¢ 
island and enabling the Spandah 3 
transport troops and munitions of 
required, I think it is not too much t 
quately supplied with railroads the — 
assumed proportions which induced the 
to measures which justified intervention 
The material interests of the island, sueh | 
ical fruits, transportation of logs and other 
ore, stone, ete., and agricultural product 
not to mention the minor henefits of rapi 
all this time capital, both foreign and domes 
in railway enterprises i in Cuba. During the t 
made numerous inquiries of persons well ii 
Cuba for the purpose of ascertaining why t 
declined to permit these short lines to be extende 
to form a railway system which would furnish a 
ties to the inhabitants of the island. In 
given was that the carrying trade of Cuba was intl 
ish company owning a line of vessels and affording 
water; that it was to the advantage of said compan 
extending into the interior and bringing merchap 
ports, and to its disadvantage to have said rena 
nected as to afford all parts of the island railway 
that company possessed suflicient influence at the 
Cortes to prevent the passage of a special law auth 
sions and connections, and without the authority of 
said constructions could not be attempted. Whet 
explanation of an existing condition is or is not 
remains that railway facilities in Cuba are inadeq 
the people, and the traffic of the island 1s compel 
entirely upon uncertain and inadequate transportat 
unnecessary to present argument to show that this cond 
to continue beyond the period of necessity. 
In constructing a railroad in Cuba it is accor aa 
way over (1) property owned by private ij 






7 coos id es mye ie ge 
said mun 
nally. three classes: 
1. Property conveyed to the municipality subject to a 
that it shall be devoted to a specified use—such as a site for a 
or public edifice. Where the terms of the conveyance es aa 
‘other obligation preclude the exercise of discretion as to the use of 
said by the municipality the property must continue to be 
used in the way and for the purpose contemplated in the dedication. 
2. Property owned by the municipality and devoted to certain pur- 
poses by the municipality in the exercise of powers of diseretion— 
such as streets, highways, parks, and public squares laid out and main- 
tained by the municipalities. The municipality would ordinarily 
possess: right to determine and designate to what purposes such 
property should be devoted and in what manner the purpose was to 
be carried out, subject to the general right of user possessed by the 


8. Property owned by the municipality free and clear of conditions 
or limitations, and over which the municipality would ordinarily exer- 
pee pra rights of absolute ownership. 
Gee of the subject tas consideration will be made 























ht 0 of way over pacatiend property must be secured We abt sr 
f the municipality. Such grant, whether it constituted an 
an alienation, would be an exercise of the rights of owner- 
‘com the Ly anh Do the municipalities of Cuba own 

























The Spanish Code defines “‘ Owners! 

Axr, 348, Ownership is the right to enjoy 
limitations than those established by the laws, 

Under the provisions of the Spanish 
ing a prescribed procedure, might bu 
by the town with easements or conces 
entirely. 

On February 27, 1864, the “general 
the registers” decided that record is pe 
whereby a municipal councii attempts to 
the lands dedicated to public highways in 
Civiles de Espafia, Madrid, 1898; Ley Hipe 
note 2.) 

Under the laws of Spain, the register of deec 
passes upon the title and legal effect of the inst 
before permitting the registration. If he de 
defective, or the conveyance unauthorized, he 
Thereupon an action may be commenced against him to. 
tion. The action is in the nature of an appeal from , 
administrative officer, and, in a measure, resemble ar 
ceeding. The case above referred to was of thi haracte 
determination was in favor of the rightof the city to alienate 
to the streets. 

Independent of the question of owning the land ec 
streets and the appurtenant right of alienation, the mu 
Cuba were, by Spanish law, empowered to regulate anc 
use of the streets maintained by them. : 

A right of way over or along a street often consists 
use a portion of said street for railway purposes. 
does not ordinarily convey title; it merely permits us 
manner for a desired object. It is an exercise of the 
tion and not the right of alienation. The Spanish law: 
municipalities of Cuba to grant such permits for the 
highways maintained by the municipalities. ‘ 

In support of the foregoing statement the attention 

f£ War is directed to the following provisions of t 
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The municipal laws in force in the island of Cuba under Spanish 
sovereignty contain the following provisions: 


Arr. 69. The government and administration of the private interests of towns is 
under the jurisdiction of municipal councils, subject to the laws, and particularly in 
all that refers to the following subjects: 

First. Establishment and creation of municipal services referring to the arrange- 
ment and ornamentation of public roads, comfort, and hygiene of the neighborhood, 
encouragement of its material and moral interests, and security of persons and prop- 
erty, as follows: 

1. Opening and alignment of streets and parks and of all kinds of roads of 
communication. 

Paving, lighting, and sewerage. 

Water supply. 

Promenades and trees. 

Bathing establishments, laundries, market houses, and slanghterhouses. 

Fairs and markets. 

Tnstitutions for instruction and sanitary services. 

Municipal buildings and jn general all kinds of public works necessary for the 
fulfillment of the services subject to the special legislation on public works. 

{. Surveillance and police. 

Second. Urban and rural police—that is, all that refers to the good order and sur- 
veillance of the established municipal services; care of public roads in general, and 
cleanliness, hygiene, and health of the town. 

Third. Municipal administration, which includes the use, care, and preservation 
of all estates, property, and rights belonging to the municipality, and to the estab- 
lishments depending thereon, and the determination, assessment, collection, invest- 
ment, and account of all taxes and imposts necessary for the execution of the 
municipal services. 

It is the obligation of municipal councils to construct and keep in repair municipal 
roads. In so far as rural roads are concerned, the municipal councils shall oblige the 
persons interested in the same to preserve and repair them. 

In order to attain these objects, the proper measures with regard to municipal roads 
shall be adopted by the bourd of associates, and with regard to the rural roads by a 
board of the persons interested. 

The governors shall see to the fulfillment of this most interesting part of the 
administration, by virtue of the powers granted them by the laws. 

Arr. 70. It is the duty of municipal councils to procure, alone or with the assist- 
ance of the members, in the manner hereafter expressed, an exact compliance, in 
accordance with the means and necessities of the town, of the purposes and services 
which, according to the present law, are intrusted to their action and surveillance, 
and particularly the following: 

1. Preservation and repair of public roads, 

2. Rural and city police. 

3. Police for security. 

4. Primary instroction. 

5. Administration, custody, and preservation of all estates, property, and rights of 
the town. 

6, Charitable institutions. 

Municipal resolutions relating to fairs and markets, surveillance, police and secur- 
ity, primary instruction, and charitable institutions require the previous approval of 
the governor. 

In matters which do not come under his jurisdiction they are also obliged to assist 
the action of the general and local authorities in the fulfillment of that part of the 
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ee such railroads were ere + 
enacted by the Cortes, wherein the rights and 


poses the chartered company were designated and conferred. 


It was, however, necessary to secure the assent of the municipalities 
to the occupation by said railroads of highways or other property 
belonging to said municipalities. This assent antedated the passage 
Bere ieee pee sa ee We te ened ad ee When 

the promotion of a railroad in Cuba was contemplated, Meehcee-S 
submitted a plan showing the location and plan of 
If it appeared that said road would occupy highways, streets or 

‘property owned or subject to regulation by a municipality or — 

province, the plan was submitted to the municipal or provincial author- 
ities charged with the administration of the affairs of the: interested 
municipality or province, Examination and investigation followed, 
and if the municipality was satisfied it evidenced its approval by official 
action, and thereupon the assent of the municipality to the proposed 
aun was deemed established. The plan so approved was 
returned, through official channels, to the authorities at Madrid, und 
by ‘them considered and submitted to the Cortes, which thereupon 
‘became authorized to include the right so secured in the special law 
ing the concession for the railroad, 













on of the Secretary is directed to the fact that by Spanish 
is made for the establishment of towns, or ‘‘pueblos,” 
y included within the limits of a municipality. These towns 













































ae be oe 
Cuba under Spanii 

Anr. 86. Towns which, 
their own land, water, pa 
own, shall miami re 

Arr. 87. For said « 
posed of one daa 
directly by the residents othe twa, al 

For towns of sixty or more residen 
having a smaller number. 

When a town is laid ont under 
cies the title to the town site is se 
location is platted and the lots so 
proceeds going into the town trea 
dedicated to public use as streets b 
to the provisions of the laws relating th 

The laws of Spain fully recognize the 
towns, and villages to acquire and dispo 
royal regulations which were made ae 
ernment. When once acquired, neither 
take away or grant to others any of tl ; 
Recopilacién, Lib. VI, 'Tit, 16, Law ry 

The manner of granting lands to towns 
manner in which they were allowed to rent 
not uniform. They depended upon royal 
changed from time to time. At one period 
ities could grant or sell them and at another 
them. These grants, sales, and leases were alway 
pal or town authorities, with the permission of 
the monarch of Spain nor the Crown officers coul¢ 
of the lands once granted to, or acquired by, the 
towns. 

The next question considered is: Were the rig! 
sessed by the municipalities of Cuba under Spanish 
gated by the withdrawal of Spanish sovereignty fro: 

The treaty of peace (Paris, 1898) stipulated, in 
rights in Cuba, as follows (Art. VIII): 

* * * therelinquishment * * * can notin any reape 
rights which by law belong to the peaceful possession of pm 
provinces, municipalities, public or private establishments, 
bodies, or any other association having legal capacity to acquire 
erty in the aforesaid territories. 

In addition to stipulating that the “rights wh 
peaceful possession of property” shall not be it 
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prescribes a rule of conduct for the United States during the period 
of occupation, This rule is set forth in Article I as follows: 

And as the island (Cuba) is, upon its evacuation by Spain, to be occupied by the 
United States, the United States will, so long as such occupation shall last, assume 
and discharge the obligations that may under international law result from the fact 
of its occupation, for the protection of life and property, 

The treaty of peace with Mexico (May 30, 1848) contained the same 
provisions in regard to the protection of property rights as are se- 
eured by Article VIII of the treaty of peace with Spain (December 10, 
1898). (See U.S. Stats. at Large, vol. 9, p. 929, Art. VIII.) 

Prior to the invasion of California the pueblo or village of San 
Francisco existed, and under the laws of Mexico was entitled to the 
territory, within certain prescribed limits, known as ‘* pueblo lands.” 
Tt had also an ayuntamiento, or town council, and an alcalde. The 
alealde was the chief executive officer of the pueblo, and as such had 
authority to make grants of the pueblo lands. The exercise of this 
function was subject to the authority of the town council und to the 
higher authority of the departmental governor and assembly. The 
claim was made that pueblo lands which had not been granted to indi- 
viduals prior to the conquest, became a part of the public domain of 
the United States, and, as such, subject to the exclusive control and 
disposition of Congress. The supreme court of California held, how- 
ever, that such was not the effect of the conquest, but that the lands 
continued to be the public property of the municipality, as before the 
war, and that the laws of Mexico relating to the subject continued in 
force until changed by the legislative authority of the State. It was 
further held that an a/calde grant made after the conquest was pre- 
sumed to be valid and was competent to convey title. (Cohas ». 
Raisin, 3 California, 443; Hart ». Burnett, 15 California, 530; Payne 
& Dewey v. Treadwell, 16 California, 221; White v. Moses, 21 Cali- 
fornia, 34.) 

This doctrine is referred to and followed by the United States 
Supreme Court in Merryman v. Bourne, 9 Wall, 592. That case arose 
in California, and as the doctrine was a rule of property adopted by 
the supreme court of that State, it was binding upon the Federal courts. 
But the United States Supreme Court followed it without criticism 
and impliedly approved it. (See also Moore v, Steinbach, 127 U. S., 
70, 81.) 

It is well to call attention to the fact that the foregoing doctrine 
applies only to such property as belonged absolutely to the munici- 
pality before the change in sovereignty. A municipality would be 
powerless to alienate or affect the title to lands or other property 
which passes to the United States under the terms of the treaty of 
peace with Spain. 













































of any portions of the pu 
ment with that power. No 
over public property can be tal 
subject. 7 : 

In Moore ». Steinbach the court I 
diction of the Mexican officials i 
1546, and thereafter they ** could 
affect the right of the United S 
U. S., 80.) 

But the court further say: 


The cases in the supreme court of Cali 
valid grants of lots in the pueblo or city 
elected after the oecupation of the cou 
not militate against this view. Those off 
acted under its authority in the distribution of 
assume to alienate or affect the title to lands w 


In Merryman v. Bourne, 9 Wall., 592, ( 


The conquest of California by the arms of the 
become complete on the 7th of July, 1846. On 
United States succeeded to the rights and authorit 
The dominion of the latter sovereignty was then fin ily « 
that of the former. Before that time the pueblo or yilly 
and under the laws of the country was entitled to the e 
scribed limits known as pueblo lands. Tt had also an_ 
and an alealde. The alcalde was the chief executive 
such had authority to make grants of the pueblo lands, 

The exercise of this function was subject to the aut 
miento, and to the still higher authority of the dep 
In the case of Woodworth ve, Fulton it was held by the 
that from the time of the conquest these pueblo lands, so far 
granted to individuals, became a part of the public nh 
and, as such, subject to the exclusive control and dispo 
trine was subsequently overruled in the case of Cohas v. 
that the conquest had no such effect, but that the lands 
property of the municipality, as before the war; and that 
ing to the subject continued in force until changed by the! 
State. Tt was further held that an alcalde grant made after th 
presumed valid, and was competent to convey title. These do 
established as a part of the rules of property of the State. 


In Townsend ». Greeley (5 Wall., 326) the court s 


The treaty of Guadalupe Hidalgo does not purport to di 
at the site of the city of San Francisco of any rights of 
character of the interests it may have held in any lands u 
ment. It provides for the protection of the rights of the 
country to their property, and there is nothing in any of it 
inference that any distinction was to be made with reference to’ 
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by towns under the Mexican Government. The subsequent legislation of Congress 
does not favor any such supposition, for it has treated the claims of such towns as 
entitled to the same protection as the claims of individuals, and has authorized their 

nm to the board of commissioners for confirmation. (See also Grisar ¥. 
McDowell, 6 Wall., 363.) 


The case of Palmer ». Low (98 U. 5., 1), involved conflicting claims 
of title to a piece of ground in San Francisco, Cal. The court sus- 
tained a title derived as follows: 


On the 19th day of July, 1847, George Hyde was the duly qualified and acting 
alcalde of the pueblo of San Francisco, and as such alcalde, on the day last mentioned, 
granted the premises in controversy to George Donner, by a grant thereof duly made, 
recorded, and delivered by the alcalde. (P.5.) 


In Cohas ». Raisin (8 Cal., 443) the court held (see syllabus): 


Before the military occupation of California by the Army of the United States, 
San Francisco was a Mexican pueblo or municipal corporation, and was invested 
with title to the lands within her boundaries. 

The occupation and subsequent acquisition of California by the United States did 
not suspend or determine any rights or interest of San Francisco in such lands. 

The pueblo retained during the war all its rights to manicipal lands which had 
been conferred upon it previous to the war. The right to alienate is incident to that 
of ownership. The pueblo had the same right to dispose of its, property during the 
war as 4 natural person. 

In Welch v. Sullivan (8 Cal., 165) the court held that in California— 

The pueblos, under the laws of Spain and Mexico, had the right to dispose of cer- 
tain lands within their limits to defray municipal expenses. 

The municipal law remained unchanged after the conquest until 1850, and grants 
of pueblo lands by American alealdes were grants by the pueblo of its own property, 
which it had a right to confer. 


In the body of the opinion the court say (197): 

It is a misnomer to call these titles American alcalde granta. They were the grants 
of the pueblo of its own property, which it had the right to transfer by virtue of the 
municipal law which was continued in force by the new sovereign until 1850. (See 
also Dewey v. Lambier, 7 Cal., 347; Hart v. Burnett, 15 Cal., 530; Payne and Dewey 
v. Treadwell, 16 Cal., 232; White v. Moses, 21 Cal,, 34.) 

In the instance of Porto Rico the executive branch of this Govern- 
ment recognized that the transfer of sovereignty did not dispossess the 
municipalities of the island of the rights similar in character to those 
now under consideration. In order to prevent the improvident exer- 
cise of such rights, the President issued the following order (G, O. 188, 
A. G. O. 1898): 





fxecotive Mansion, 
Washington, December 22, 1898. 

Until otherwise ordered, no grants or concessions of public or corporate rights or 
franchises for the construction of public or quasi-public works, such as railroads, 
tramways, telegraph and telephone lines, ete., shall be made by any municipal or 
other local governmental authority or body in Porto Rico except npon the approval 
of the major-general commanding the military forces of the United States in Porto 
Rico, who shall, before approving any such grant or concession, be so especially 
authorized by the Secretary of War. 


138635—02——25 


Wiitiam McKinx.ey, 
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of its occupation for the pi 


Since the United Pitt, 
it becomes necessary to as 
tection of property and proj 
law upon a military force mai 

The governmental forces of tl 
now in Cuba are e in mail 


and not a conquest. Oceupation is 
tory, while conquest is the definite a 
modern law of nations an occupy! 
“forbidden, as a general rule, to ' 
property or private personal relations,” 
4th ed., chap. 4, par. 155.) 

Halleck states the law as follows: 

As military occupation produces no effect (e 
eation of the severe right of war, by imposing 1 
upon private property, it follows, asa necessary 
such property may be changed during such o 
territory of the other precisely the same as though 1 
alienate is incident to the right of ownership, 
or qualified by the victor, the right of alienation 
itary possession of the territory in which it is situate 
possession. A wninicipality or corporation has the sai 
dispose of its property during the war, and all such 
as if made in time of peace. If forbidden by the ec 
exception to the general rule of public law and must b 
leck's Int. Law, 3d ed., chap. 33, par. 12, p. 448.) 


The same author also says: 


The conqueror who acquires a province or town from 
the same rights which were possessed by the state fi 
formed a constituent part of the hostile state and was fully 
dominion, it passes into the power of the conqueror upon the 
The case, ‘however, t is different where the enemy possessed on 
or limited political rights over the conquered province o 
acquires no other rights than such as belonged to the 8 
taken up arms. ‘‘ War,” says Vattel, ‘‘authorizes him | 
belongs to his enemy. If he deprives that enemy of the 
province, he acquires it, such as it is, with all its limitation 
Accordingly, care is usually taken to stipulate * * * # 
tries ceded shall retain all their liberties, privileges, and immu 
Int. Law, 3d ed., chap. 34,’sec, 2.) 


This brings us to the question; Is the legis! 
“Act making appropriation for the support of th 





unteer Army for the fiscal year ending June 30, 1900,” known as 
the ‘Foraker amendment,” to be constrted as a prohibition upon the 
ercise by a municipality in Cuba of the ordinary rights of owner- 
respecting property belonging to it? That is to say, Does the 
Foraker amendment constitute a ‘clearly established” ‘* exception to 
the general rule of public law,” whereby the exercise of private and 
rs rights of property is ‘‘ forbidden by the conqueror?” The 
er amendment reads as follows: 
cc. 2. That no property, franchises, or concessions of any kind whatever shall be 
ranted by the United States, or by any military or other authority whatever, in the 
nd of Cuba during the occupation thereof by the United States. 
If this language is interpreted so as to prevent the municipalities 
of Cuba from determining how their property is to be used or in what 
_ manner the public right of user is to be enjoyed, it also prevents the 
‘municipalities from entering into agreements respecting the adminis- 
tration of other municipal affairs, such as cleaning and lighting the 
_ streets, employing municipal officers and agents, constructing public 
works, or making municipal improvements; for all such agreements 
create and grant certain rights which are property. Indeed, such 
interpretation would prevent a private individual, as well as a munici- 
pality, from executing a grant of conveyance of property, for if so 
interpreted, ‘‘ property of any kind whatever” would include private 
property, and “any * * * other authority whatever” would 
include the authority of individuals. 

I believe this legislation constitutes a voluntary renouncement by 
the United States of the fruits of conquest in Cuba. It restricted the 
United States to the recent rule of modern times regarding military 
occupancy and precluded the exercise of the rights accorded by the 
ancient rule to a victor in war who had completed a conquest. By the 
Teller resolution the United States disclaimed an intention to assume 
permanent sovereign rights in Cuba, and by the Foraker amendment 
the United States surrendered the rights of a conqueror and volun- 
tarily limited its authority to that of a temporary occupant under the 
modern laws of nations. 

Historically we know that one purpose of the Foraker amendment 
was to preserve the species of property therein referred to until such 
time as the rights therein and thereto could be exercised by govern- 
mental agencies selected by the inhabitants of Cuba. That purpose 
is accomplished as to municipal rights and property in Cuba. 

In considering what effect the Foraker amendment has on the exer- 
cise of the powers possessed by municipalities in Cuba, it must be 
borne in mind that, as ordinarily constituted, municipal corporations 
have u dual character, the one governmental, legislative, or public; 
the other proprietary or private. In the first or public capacity a 
a aprened exists in the performance of acts for the public benefit, 

d in this respect they are merely a part of the machinery of govern- 





















































or private ch / 
state, but for the 
distinct legal pe 
As was said by I 
There are two kinds of di wl 
Towa to nif dark 
which the municipality acts as a le 
arises or is implied from the use of p 
cise of which it is ‘The ! 
purposes; the latter is public and is used 
by the municipality as one of the pollard 
The New York court also say (3 
The distinction is quite clear and well s 
ticable. To this end regard should be had, 
of the various powers conferred, as to the 
conferring them. If granted for public pr 
porate body in its public, political, or mu 


purposes of private advantage and emolnminnty 
common benefit therefrom, the corporation q 


company. ; 
It is certainly proper to hold that the 
Foraker amendment operate to prevent th 
chises, ete., created and conferred by an 
political powers which the municipality is 
public purposes. It appears equally clear 
restrictions do not operate to prohibit grants: 
powers appurtenant to private and personal 
palities as legal personalities any more than si 
to prevent grants by individuals, firms, as 
corporations. ~ 
The right under consideration is a property 
municipalities and appurtenant to the proprie' 
protected by the treaty of peace and the laws of wa 
To hold that said legislation prevents the munie 
from exercising the common, ordinary rights of 
erty which belongs to them, is to convert a ber 
an instrument of oppression. 
If the foregoing compendium correctly sets fot 
facts, it follows: 
1. The municipalities of Cuba now possess 
property as they possessed under Spanish sove 
2, Such property as a municipality could co 
Spanish sovereignty is now subject to such dispo 
pality, 
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3. Such property as a municipality under Spanish sovereignty could 
charge with an easement amounting to a servitude in favor of a private 
person or concern is now subject to a like action. 

4. That, as now constituted and administered, the municipalities of 
Cuba are permitted to exercise the ordinary rights of ownership over 
property unto them belonging. 

There remains to be considered the question of the procedure to be 
followed by the municipalities in exercising said rights. 

The general provisions of the Spanish law regulating the convey- 
ance of real estate in Cuba between private parties and concerns have 
been continued in force under the military government of the island. 
Apparently no reason exists why the provisions of the Spanish law 
regulating conveyances of real estate by municipalities in Cuba should 
not also be continued in force. The absence of objection to this course 
is the more apparent when it is considered that said provisions consti- 
tute a part of the law of municipalities in Cuba under which the con- 
tinued existence of said municipalities and the administration of their 
affairs is maintained in the island. 

Certain provisions of these laws or regulations haye ceased to be of 
force and effect in Cuba, to wit, the requirements that the exercise of 
rights of ownership by municipalities must receive the approval of desig- 
nated officials acting as the representatives in Cuba of the Crown of Spain. 
Under Spanish dominion a municipality might possess the ownership, 
but the right to encumber or convey, which is ordinarily an inherent 
attribute of ownership, was curtailed and made dependent upon the 
will of the Crown. The authority to exercise this royal discretion 
was conferred by the Crown upon certain Crown officials in Cuba, 
Upon the sovereignty of Spain being withdrawn from the island of 
Cuba, this authority ceased, and this particular limitation upon the 
right of the owner to encumber or convey departed with the deposed 
sovereignty. The limitation resulted from the continued authority of 
the Spanish Crown to impose it, and when that authority ceased, the 
limitation ceased, The authority in such matters theretofore exer- 
cised by the Spanish Crown officials was derived from the Crown, and 
exercised by them as a royal prerogative. Therefore said authority 
did not pass from said Spanish officials to the officers of the military 
government of civil affairs under the American occupation. 

In his opinion as to the construction of sewers and pavements in 
Habana (Dady & Co.) delivered to the Secretary of War July 10, 
1899, the Attorney-General says: (22 Op. 527, 528.) 

By well-settled law, upon the cession of territory by one nation to another, either 
following a conquest or otherwise, * * * those laws which are political in their 
nature and pertain to the prerogatives of the former government immediately cease 


upon transfer of sovereignty. Political and prerogative rights are not transferred to 
the succeeding nation. * * * The authority of the power of the Crown and of 









































Mexican rale eame to an end in 
the government of the same p 
Municipal authority also was exercis 
by our military commanders. Sach 
for a time he claimed to exercise the tit 
the Mexican governor of the department, I 
Gen. 8. N. Kearney, March 10, 1847, as y 
to the town of San Francisco all the right 
the beach and water lots on the east fron 
Geenribad points, exceptiey saciiraey nig! 


But the peace grant lanl or conten 
governors, and it follows as a necessary conse t 
was void and of no effect. Nothing ena 
‘the doings of the alcalde in selling the lot in ¢ 

In Pollard’s Lessee », Hagan (3 How., 3 
the United States say: 

It can not be admitted that the King of Spain could, by 
to the United States any of his royal prerogatives, ‘ae 
that they have capacity to receive or power to exercise 

While the authority of the officers of the 
and control the action of municipalities in Cu 
ceased, it does not follow that the local officials 
are without restraint in exercising the powers 
This restraint does not arise by virtue of pr 
law, nor from the fact that Spanish officers 
reigning monarch to exercise his sovereign pre 
The authority of the existing government of Cuba 
of this character is derived from the laws of war al 
to the conditions existing in Cuba, and the exercise of the 
impose restraints upon the power of local municip 
matters is justified by the character of said milita 
relation it sustains to all of its inferior branches, 
inhabitants of the island assumed by the United 
sity of imposing such restraints in order to ace 
purposes for which the occupation was cotablichetee 

The extent of the authority of the rere 
over the affairs of municipalities in the island is s 
General Griggs, as follows (see letter to Secreta 
1899, 22 Op., 528): ; 

Cuba, however, is now under the temporary dominion of the T 
is exercising there, under che law of belligerent right, all 








et : | | 


In the exercise of these powers the proper authorities of the United 
Hit soe moor’ chumps ce wellly-edtben thefoun Gx tha omostimts ct the sanbbtont 
establishments; may, in place of the system and regulations that formerly prevailed, 
substitute new and different ones. Upon this line the same authorities exercising 
sovereignty over the island have the power to provide the methods, terms, and con- 
ditions under which municipal improvements which relate entirely to property 
belonging to the municipality or held by it for public use may be carried on, The 
old provisions of the Spanish law may be adopted, so far as applicable, or they may 
| be entirely dispensed with, and a new system set up in their place. 
Upon the question of procedure the conclusion reached by the writer 
| is that the municipalities of Cuba may encumber or convey the land 
and other property owned by them by pursuing the procedure pre- 
seribed by the Spanish law relative thereto, saving and excepting the 
provisions requiring the assent and approval of the Crown of Spain 
or its officers, but subject to such restraints and requirements as may 
be imposed by the superior authorities of the military government of 
the island, 






The foregoing report was referred to the military governor of Cuba 
**for consideration” without action thereon by the Secretary of War, 


REPORT ON THE DRAFT OF A PROPOSED ORDER OF THE MILI- 
TARY GOVERNMENT AUTHORIZING THE ORGANIZATION OF 
RAILROAD COMPANIES IN CUBA AND THE CONSTRUCTION, 
MAINTENANCE, AND OPERATION OF RAILROADS IN THAT 
ISLAND. 

{Submitted February 20, 1901. Case No, 2433, Division of Insular Affairs, War Department.] 


Sir: I have the honor to acknowledge the receipt of your verbal 
instruction to examine and report on the proposed draft of an order 
of the military government of Cuba of the character indicated by 
aboye title. The draft of order which you handed me is herewith 
returned. I understood you wished the report thereon to review said 
order, not only as a proposed law for Cuba, but also as though it were 
a proposed law for one of the States of the Union. 

The desired object of the investigation is to learn in what way and 
to what extent, if at all, said order would enlarge the powers of the_ 
public over private property and rights in matters relating to the 
construction, maintenance, and operation of railroads; what changes 
in procedure are contemplated, and to test the provisions of said order 
by comparison with the laws of the several States of the Union enacted 
for similar purposes. In pursuance of said general plan, I have the 
honor to report as follows: 


: y 


The proposed order does not provide a method for the organization 
of incorporation of railroad companies, nor require compliance Wh 
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laws and this order, and to the re 


Section IL of proposed order is 2 
The capital stock of a company of this cl: 
States money, for each kilometer of its main 
The provisions of the Spanish law 
are those of article 185, ninth section, 
road and other public work companies, 


The capital stock of the company, together with 
shall represent at least half the amount of the total 


The companies can not establish themselves before 
been subscribed to and 25 per cent thereof has been 
p. 55.) 

The probable purpose of said Section II of » 
prevent weak or speculative companies fr 
subjecting legitimate concerns to harassing co 
and business. It naturally suggests the ad 
at the other end of the stock issue as a pos nes 
the stock from being watered. Another such 
requirement that the face value of stock should b 
being issued or the company authorized to begin b 
Spanish dominion the danger of competition from 
nies was slight because of the difficulty in securin 

The distinguishing feature of the order, when 
Spanish law of railroads, is that it enables a ) 
a road and operate it without a ‘* concession.” 

Under Spanish law it is not necessary to pay the fu 
stock before issued; and payment can be made ii 
appraised. 

The attention of the Secretary is directed to th 
of the Spanish commercial code (War Dept. trans 

Arr. 151, The articles of incorporation must include: The co 
the value at which property, not cash, contributed has been ; 
on which the appraisement is to be made. * * * The pe 
which the portion of the capital not subscribed at the time of 
contributed, otherwise stating the person or persons auth 
time and manner in which the assessments are to be made. _ 





: sr is of atieeerva Vitra. Ga wpa ded ee adh bo 

i from anon ern of hil who app a paving he gest ae in 
‘locality, in order that he may adjust said disagreement. w 

Section IV of the proposed order provides as follows: 
IV. When a railroad company has been duly recorded report thereof shall be ma 
mean cretasdsait tien win. onal tr ek see p 


ee ene incorporation signed by the president. , Thereupon 
er sl be invested with al th ght confer by law on incorporated. 

















Fe eT ee ee 
by law on incorporated compan 

Paragraph I, Section IV, is a triies : 

* se coeee fn, Wy bo boelneees, speci, or any employees, searches and exami- 
nations in public records of any kind for the purpose of collecting the information 
and documents whieh may be needed for its corporate purposes, and to enter on any 
Jands and waters for the purpose of determining the line of the railroad, and to make 
plans and designs and to perform other works which may be proper for the accom- 
plishment of its purpose. 

The right to examine public records is so universally considered in 4 
the United States a public right possessed by all in common that its 
exercise passes without question. But in Cuba an obstacle is encoun- 
tered; many records of a kind considered “public” in the United 
States, made under Spanish authority in the island, are, or at least 
were, private property. If the provision ‘“‘To make freely” in the 
it of the above-quoted paragraph is intended to enable the com- 
to examine these records without paying the owner for the 
ilege, it amounts to a confiscation of what has been and still is con- 

private property. Doubtless many of these records, 

¢ should belong to the public, and the private titles 
thereto, abrogated. Ample justification and authority 
for such action; but the experience of this department 
er Spanish officeholders of the right to administer 














































The provision allowing the 
waters for the purpose of ¢ 
make plans and designs pe | 
proper for the accomplishment of 
to preliminary surveys and examinatic 
definite location. In the United State 
companies either by statute, by com 
given by statute to licensed surveyors. 

Such corporation is authorized to enter upon any li 
ing and surveying its railroad line, * * * (Ch. 16, se 
Stats. of Nebr.) 

In Cuba, under Spanish dominion, such at 
the action of various officials, boards, and t 
of securing this special action constituted | 
ments to promoting public improvements by 

The provision “‘and to perform other wo 
for the accomplishment of its purpose,” if 
one of the States of the Union, would he Liab 
ing a broader authority than is required for 
fact, as dispensing with the necessity for conde: 
relegating the proprietor to his remedy at law for 

I think this provision should be omitted, and 
provisions of the paragraph are sufficient for the legit 
of the company. 

Paragraph 3, section IV, provides as follows: 

3. To acquire by expropriation such real estate and other pro, 
sary for the construction, maintenance, and operation of its 
acquired shall not be used for any other purpose. 

In the United States the authority of railroad co 
priate property is confined to real estate. The provi 
graph quoted give authority to expropriate the hor 
building materials, ete., used in constructing the re 
afterwards authorizes the supply department of tl 
priate coal, iron, oil, and anything else needed to m 
the line. Abuse of ‘end power would be inevitablese 

Paragraph 6, Section IV, is as follows: 


To construct, acquire, and operate telegraph and telephone hoa 
its railroad. 


EPamgniik 0 Bevlinn LV lites fallen: 
To conduct water, and to build roads to and from the railroads. . 
stoner ee ete thee padish a ete statutes of any of 

of the Union intended to authorize railroad companies to q 


- may be special statutes conferring such powers ont fidiviiual asa pen . 
Sesshs Mla aack stages Uae ik poseesl: There may be reasons why 
these powers are essential to railroads in Cuba, but, if so, they are 
unknown to the writer. As set forth in said paragraph, the authority 
enables the company to construct waterworks and wagon roads, which 
being included in the law of railroads, would be considered as a part 
of said railway system, and enable the company to impose charges; that 

is, operate the waterworks for pay and charge tolls on the roads. 

By thus including telephone lines, waterworks, and toll roads in 
the railroad system, and authorizing a railroad company to ‘“expro- 
priate real estate and other property,” a railroad company in Cuba 
would be able to acquire the franchise and property of existing or 
future companies owning telephone lines, waterworks, or toll roads: 
by condemnation proceedings. The existence of such authority would 
be a constant menace. 

I suggest the amendment of Section IV so as to make a new para- 
graph of the concluding sentence of paragraph 9 and the insertion of 
the italicized words, making it read as follows: 

10. In all cases urising from the provisions of this section (IV) the company shall 
indemnify the owners or parties in interest for (1) the value of the property acquired 
by expropriation and (2) for the damages that may be sustained. 

The provisions of the proposed order regarding the expropriation 
of private property are not incompatible with the ideas and practices 

in a majority of the States of the Union, but said pro- 
visions constitute a departure from established principles of Spanish 











The Spanish law of January 10, 1879, providing forcible expro- 
priation for a work of public utility, contains the following: 


ee ee caropetation referred to in article 1 can not take place without the 
being first complied with: 

it. A declaration of public utility. 

|. A declaration to the effect that all or a part of the real property which it 
expropriate is indispensably necessary for the execution thereof. 

n appraisal of what is to be sold or assigned. 

nt of the price which represents the indemnity for what is foreibly 

















































‘The declari 
(in ray im the « act 
to railroads in Cuba, s 
lative act of the Cortes ad 
island and declaring the. 
public utility (law of } 
included in said system were 
law which authorized the c 
right of expropriation, 

The proposed order dispenses 9 
precedent to the exercise of the rig’ 
said right upon any duly incorporated an 
(par, 3, Sec. IV), limiting its exercise to tl 
construction, maintenance, and operation \ 

The only restriction on the right of a 
road is that contained in Section XXI, 

XXI. The secretary of public works may reject any plar 
prejudicial to the public convenience or on pie ; 
for public service, is not of public utility. Against s1 
taken as provided in Article X, 

Under Spanish law a railroad company was | 
for itself what and how much real property was: 
mate purposes and to expropriate such or 
it desired. Hence the provisions of the secor 
article 3, requiring as a condition precedent to ex 
a declaration to the effect that all or a part of the real property 
to expropriate is indispensably necessary for the execution 
nary 10, 1879.) 

Authority for the determination of the questions i 
make the declaration was conferred upon the adn 
following provision of law: 


Arr. 14. When a work has been declared of public utility, it 
administration to decide whether, for the execution of said work, 
real property is necessary. (Law of January 10, 1879.) 

In the United States, when authority to take prope 
use has been duly conferred, it rests with the grantee 
whether it shall be exercised, and when and to what e 
exercised, provided, of course, that the power is n 
abused. With us these questions are political in their 
judicial. The courts can not inquire into the motives w 
the authorities or into the propriety of making the p 
ments. The same rule applies to individuals and corp 
with the power of eminent domain and acting from 6 
private emolument. (Dunham v. Hyde Park, 75 Il 
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Boston, ete., R. R. Co., 53 Conn,, 333; O'Hare ». Chi., ete., R. R. Co., 
139 Ill, 151; St. Paul v Nickl, 42 Minn., 262; In re Elevated R. R. 
Co., 118 N. Y., 275; Penn. R. R. Co. v. Diekman, 128 Pa. St., 509; 
Colorado R. R. Co. », U, P, R, R. Co,, 41 Fed. Rep., 293; Douglass ». 
Byrnes, 59 Fed, Rep., 29.) 

The proposed order limits the amount of land which may be expro- 
priated as follows: 


XXII. The land required for a railway shall be considered to be a strip of 20 
meters width, except in places where greater width shall be required for buildings, 
embankments, or cuttings; and such additional lands as may be required for burrow 
pits and quarries, for the diversion of streams and roads, the draining of marshy 
lands, for dikes and other works to protect the track from floods and freshets, as well 
as for yards, shops, wharves, platforms, storehouses, turnouts, ewitches, or for any 
other proper and useful purpose of a railway. 


The proposed order provides that a railroad company may enter 
upon real property, dispossess the proprietor, and devote the property 
to the use of the road prior to the ascertainment of the amount of 
indemnity and the payment thereof. This is not permitted by the 
laws of Spain. 

Railroad companies about to construct a line of road frequently 
desire to enter upon the construction without awaiting the final out- 
come of the condemnation proceedings. A means for so doing is com- 
monly provided by the States of the Union. The proposed order 
makes provision therefor in sections 31, 32,33. In the opinion of the 
writer, the authority granted by these sections is too broad. The 
sections are set out in full, and attention directed to the words 
in italics: 

XXXI. At any time, Jefore or after instituting proceedings for expropriation, or 
while an appeal is pending, the company may apply to the judge of first instance 
of the district in which the property sought to be acquired is situated, praying that 
possession thereof be given to it, which the judge shall grant, as a matter of course, 
if the case be one included in the provisions of this order, provided the company shall 
give security, to the satisfaction of the judge, to answer to the awards which the com- 
pany may have to pay. Possession so given shall be definite and irrevocable, and the 
company may forthwith proceed with its works. And in case the company shall not 
have given mich security before instituting proceedings for the appointment of a*commis- 
sioner, any party interested in the property sought to be acquired may petition Ut such 
necurity shall be deposited by the company. In like manner possession shall be given 
to the company whenever it shall pay or deposit the amounts of the awards fixed, 
respectively, by the judge or by the andiencia. 

XXXII. The judge shall refuse to appoint a commissioner or give possession of 
property in any case not incloded within and authorized by the provisions of this 
order, Against such refusal the company may appeal, in the form and manner pro- 
vided in article XXIX. The company may petition, notwithstanding such refusal, 
that provisional possession be given to it, and the judge shall grant such petition upon the 
deposit by the company of such security as he may deem sufficient. Such posses- 


. sion shall be given forthwith, and the company may proceed with such works as it 


maty deem proper in the premises, without prejudice to the final decision of the 
audiencia. 


nor al anytine. The decree « 
of the property or 
registry of property. 

The question arises: 
panies in 











































award, and deposit of ; 
which said possession is to be 
constitute title? 

In this connection the atte) 
following extracts from the sev 
during the past century: 

Constitution of June 18, 1837: 


Arr. 10, The penalty of confiscation of pr 
Spaniard shall be deprived of his property ex 
benefit, after the proper indemnity. 


Constitution of May 28, 1845: 


Arr. 10. The penalty of confiscation of prope 
Spaniard shall be deprived of his property except 
fit, after the proper indemnity. 


Constitution of June 1, 1869: 


Arr, 13. No one ean be deprived, either temporarily 
and rights, nor be disturbed in the possession thereof, &3 

Public officials who, under any pretext whatsoever, shi 
shall be personally liable for the injury caused. \ 

Cases of fire or flood or other similar urgent cases an 
occupation a danger to the owner or possessor may be 
may be feared or which may have occurred may be ay 


Constitution of June 30, 1876: 


Arr. 10. The penalty of confiscation of property shall 1 
one shall be deprived of his property except by a comy 
proved cause of public benefit, always after the proper tr 

Should this requisite not have been complied with, the judges 
case, shall restore possession to the person dispossessed. 


The exercise of this authority so recognized in 
was regulated by law. The law of July 17, 1836, 


Arr. 1. The right of ownership being inviolate, no private i 
or establishment of any kind whatsoever can be forced to ce 
belong to it for works of public interest without the follow! 
complied with: First. A formal Jeclaration that the work 
fit and the proper permission to carry it out. Second. A ¢ 
pensable that all or a part of an estate be ceded or alienated f 
work of public utility. Third. An appraisal of what is to 
Fourth. The payment of the price of the indemnity. 

* * * * 


Pies civil ade de toc in Oabn uadiad Spatiah Seenselenty oe 


as follows: 


Arr. 349, No one shall be deprived of his property except by é U horit; 
and with sufficient cause of public utility, always after proper indemnity. If this 
eae hi not ben ull the ag al prose in proper ci replace 
the condemned party in possession. 


1 find, however, that the law of January 10, 1879, contains the 


Ame. 29. The administration, or its legal representative, may, if advisable, occupy 
at any time real property that may have been the subject of an appraisal, on the 
deposit of an amount equal to that fixed in the statement of the expert of the owner, 
for which purpose the governor of the province shall issue the proper orders. 

ieee rae eee > Socetes & pee Cenk yor annum on the aboot Orel ae 

the period of time =o rac ea hicocttontice iaancn aclcnie oe 






The proposed = increases the authority of the companies and 
enables a railroad company to dispossess the owner prior to the deposit 
of the amount of the ascertained indemnity. 

The rule on this subject is not uniform in the United States. The 
constitutions of many of the States provide either that compensation 
shall be first made in all cases or that it shall be first made when the 
is by individuals or corporations or for specified purposes. In 
nees the constitutions provide that compensation shall be 
or deposited, or secured in such manner as shall be pro- 
yr. In all of the States the constitution, as now interpreted, 

tt compensation must be made, and in most of them is silent 














of the courts are no more uniform than the provisions 
ons of the several States. At first it was held that the 
ited by the constitution was not accomplished until 
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tion without resorting to 

The Supreme Court of the 
ply with the requirement: 
Nation v. Kansas Railway © 

The Constitution declares that p 
without just compensation." It does 
be actually paid in advance of the oc 
is entitled to reasonable, certain, and ad 
before his occupancy is disturbed. Whe 
secure the compensation to which, under 
times a question of difficulty. 

In those States where the constit 
as to the time or manner of compensat 
into two principal classes: First, those 
must be paid before entry; second, th 
ascertained and paid after entry. The eases 
be again divided into two subordinate cl 
that no security is necessary; second, bee! 
necessary, The first of these is to be a 
make a distinction in respect of publie 
do not. The great diversity and confusion in th 
lack of any guide when it is once held that comp 
be made. : 

The proposed order provides a summary meal 
appraisal and award, and limits to a few days the 
courts must act thereon, It appears to the weitee 
for the actual necessities of the railroad comp 
occasions may arise where that procedure is 
annoying delay; but it is dangerous for the lay 
vide for exceptional cases by a grant of power ¥ 
in ordinary cases; or to violate a fundamental prine 
preclude the possibility of individual annoyance ari 
court proceedings. 

The proposed order provides that the railroad o 
priate streets, parks, and other property belon 
and other municipal subdivisions of the island by t 
lowed in expropriating private property. (Sec. XXV 
Attention is directed to the fact that the general ra 





21 its general authority to make a location; such right must be 
ssly granted or necessarily implied. Municipalities can not 
the use of streets for railroad purposes without legislative 

rity, and the prevailing doctrine is that such authority is not 

z ed from the general power to control and regulate the streets. 
(65 Ala., 413; 9 Bush (Ky.), 127; 80 Ga., 798; 56 N. J. Eq., 259.) 

"The proposed order also provides that railroad companies may insti- 
tute condemnation proceedings against the public property, title to 
which is now held by the United States in trust for the people of 












1 understand the position taken by the War Department on the ques- 
tions involved to be as follows: 

1. The President, as a civil officer, can not dispose of or pass title to 
property the proprietary title to which is held by the United States, 
either for the people of this Union or in trust for another, unless he is 
authorized so to do by act of Congress. 

2. The President, as Commander in Chief of the Army and Navy of 

_ the United States, and therefore the head of the military government 
of civil affairs in Cuba, may dispose of and pass title to public prop- 
erty in Cuba if he considers such action necessary for the accomplish- 
ment of the purposes set forth in the instructions given him by Con- 

in the joint resolution of Congress adopted April 20, 1898 (30 

S. Stats., p. 738), being authorized to exercise the powers of a bel- 
_ ligerent commander until said orders, to accomplish which the war 
powers of the nation were called into action, have been carried out. 

8, That said authority to dispose of public property or pass title 
thereto will not be exercised as to public property in Cuba. 

4, That when the welfare of the inhabitants of Cuba, or the exigen- 
cies of the public service require the use and oceupation of public prop- 
ate concerns or quasi-public improvements, such use and 
may be authorized by revocable license, terminable at the 

the public authorities. 
e authority of the Secretary of War to grant revocable licenses 
D2 —26 
















































temporary right so to do a 
The proposed order p 
indemnity for the exprop! 
XXVIII. The coonmiesioten fl : 
damages sustained, shall take into. 
lands through which the railroad is to 
ing the loss or damage caused by the co 


This rule is the same as the rule p 
January 10, 1879, as follows: 

Ant. 28. In the same (the appraisements) th 
stated in detail, whether relating to the char 
affixed thereto. The experts shall take into 
which may tend to increase or diminish their va 
property which may have been the subject of re 
municipal district, and to the value of the part of tl 
added the amounts representing the losses and dam 
by the work on account of which the condemnation 
of said losses and damages or part thereof the benefit d 
the property must also be taken into consideration. 

Tn the States of the Union the rule appears to 
of a constitutional provision prohibiting it, 
vide that benefits may be set off against damay 
denied by the Mississippi court. (34 Miss., 927, 2 

The State constitutions adopted in recent years 
set-off, and the present tendency in the United States i 
tion. The attention of the Secretary is directed to the 
set-off by a railroad company is prohibited by 
Alabama, Arkansas, California, Lowa, Kansas, No 
South Carolina, and Washington, ‘+ 

The exclusion of benefits is required by statute in India 
nois, and by judicial decision in Mississippi. 

In the United States where benefits may be s 
sity of decision, which may be classified as follow 

1. Special benefits only may be set off against ¢ 
der, but not against the part taken, Rule in Mar 
Tennessee, Virginia, West Virginia, and W: 










nny States ditntion is mae encen aking y 
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promoters. 

The objections to allowing such set-off are as follows: 
Se Enforced compensation for deprivation of property and rights to 
the possessor does not consent can be made only with money; 
2: fd ied Un omadia with, other landior inarcasa of velsie'to laae: 

- To illustrate: Natural justice revolts at the idea that a man who 
with time and money has secured a fine park, hoping to enjoy it in 
vacy and quiet, should have his efforts brought to naught by a 
railroad running through it, and, when he seeks compensation, to he 
told that nothing is due him, for the advent of the road affords him an 

opportunity of running a beer garden. 

2. These benefits are always prospective and therefore problem- 
atical and speculative, while the taking and damage is definite and cer- 
tain. It would therefore be a payment for present loss by a prospect 
of future advantages which might never be realized. 

8, An individual whose property is increased in value by a public 
improvement compensates the public therefor by the increase in his 
taxes. 


4, To offset general benefits against the claims of the property 
owner is to require him to pay for what the general public secures 
for 





nothing. 

The provisions of the proposed order regarding condemnation pro- 
ceedings skillfully adapt the instrumentalities of Spanish court pro- 
cedure to the methods prevailing in the United States. Under Spanish 
law no person could be divested of title to property by having the title 
transferred to another, “‘ except by virtue of a judicial deoree.” (Art. 
13, Const. of 1869.) 

= Spanish constitution of 1876 provided that ‘‘no one shall be 
l of his property except by a competent authority,” but my 
leads me to believe that where the deprivation extended 
nt of title in one and the transfer thereof to another 
d the necessity for a judicial decree. 








for streets, roads, ete., ee ee eee 
ato. takiag by «rallsond eompans for the Anaaalaae ee 









































interest may appeal tad 
appointment; pending 
tinues to act, and his actior 

appointment, the judge of first 
from which action an appeal car 
XXYV.) 

The commissioner, being apy 
claiming an interest in the miele 
of meeting he first passes upon th 
those found to possess a title or it 
meeting. The question of title be 
is investigated and testimony is taken 
after the commissioner makes his a 
ceeding to the judge of the court of fir: 
approve or disapprove the findings wit 
within five days ‘“‘any party interested” 
the audiencia of the province. (Sec. & 

I doubt the advisability of holdiug as : 
owners and attempting to deal with them in bu 
matters relating to railroad rights of way 
of this country induces a belief that such a 
to effect a fracture of the peace than a dis; 
nation. The property owners should ce 
but I think it would be better to hear them s¢ 

The proposed order provides that at the 
meeting of the persons asserting a right to i 
sioner who is to take the testimony on which th 
first enter upon an investigation of the titles ass 
In that regard the provisions of said order are 

All such persons shall, before being admitted to the me 
of their interests, and the commissioner shall summarily an 
upon their qualifications. (Sec. XX VI.) 

This summary and final disposal of the questio 
seem in keeping with the established ideas of ju 
tions of the treaty of Paris relating to personal and. 
Cuba, Adequate provision should be made f or i 
rights asserted are abridged or denied. ’ 

My understanding is that titles in Cuba are 
is difficult to establish them by what is or¢ 







sa thee! eet 
appointed each were to meet and, if possible, 

this, the governor of the province requested the judge 
district to appoint a third expert, who fixed an amount and 
thereon to the governor, who decided the amount to be paid, 
— (Sec. IL], Title I, 


























proceedings shall be conducted with the persons who, 
= apes ae Property or the tax list, appear as the owners or 
iiidts pemanitona recorded. ' 
account of their age or for any other reason the owner of a piece of property 
be incapacitated to enter into a contract and should have no curator or other 
‘to represent him, or the property should be the subject of litigation, the pro- 
shall be conducted by the promoter jiseal, who may’validly perform in his 
is stated in the foregoing article. 
a the owner of an estate is unknown, or, if known, his whereabouts are 
vt ¢ order or decree relating to expropriation of the estate shall be published 
etin oficial of the province and in a Gaeta de Madrid. Should no statement 
within a period of fifty days, either from the owner in person or 
opel plead ctemarniehbentated ecb 
the department of public prosecution to represent said owner in 


who can not alienate the property which they administer without 
judicial authority are authorized to do so in the cases mentioned 
kh ate amma talant gelesen ee 
in consequence of the alienation in favor of the minors or wards. 
SiR <catetia bs dativered 60 thees, but thoy shall elwaye be depos 
nal laplge eager 
ip, under whatsoever title, shall not prevent the con- 
ation, the new owner being considered as substituted in the 







































3. Be required to peels 
its action. 
4. That the railroad compan: 
a general plan of the line with 
drawings of the proposed cons 
sought to be condemned. 
These drawings are necessary to 
contemplated construction and enable 
extent of damage to the property not t 
Section X of the proposed order is as fc 
Sec. X. Maximum tariffs for the traneporsisag 
shall be submitted in advance to the meee 
he may afterwards reduce such rates once in eve! 
decisions and reductions by the said ; 
any time to the supreme court of Cuba which, sit 
shall decide the question summarily, after calling 
necessary. 


 e 


It is unnecessary to discuss herein the quest 
road rates by the government. — It is sufficient 
fact that upon the maximum rates being once 
of the government to reduce them can not be 
The justification or necessity for reduction of 
upon conditions which change continually and n 
The commerce of Cuba is unsettled and und 
of freight at this time would be largely gue 
ment is to exercise this power, it should be free 
sity requires and prudence dictates. If the goy 
the tariffs, it should also regulate the classifica' 
authority to regulate is a ‘* barren scepter.” 

The provision of said section regarding appeal t 
should be modified by inserting the words ‘and e) 
word * reports.” 

For your further information I transmit he 
the Spanish “law of January 10, 1879, relating» 
for a cause of public utility.” This law had not b 


" in 






















Sp its translation has occasioned a slight delay in complying with 
your request. 


‘The necessity for increased transportation facilities in Cuba, and the 
continued demand of the inhabitants therefor, induced the military 
overnment to attempt to provide for the construction of railroads in 
the island. A general order was drafted and submitted to the Secre- 
tary of War. The foregoing report was made on said order; the 
report was communicated to the military governor, and the proposed 
order modified so as to meet the objections and suggestions set forth 
insaid report. (See Order No, 34, Headquarters Department of Cuba, 
dated February 2, 1902.) 


IN THE MATTER OF AN INQUIRY FROM THE STATE DEPART- 
MENT REGARDING THE CLAIM OF MERRYWEATHER & SONS, 
LONDON, ENGLAND, FOR DAMAGES OCCASIONED BY THE 
REFUSAL OF THE CITY OF MANILA TO PERMIT THE FURTHER 
EXECUTION OF AN ALLEGED CONTRACT FOR SUPPLYING CER- 
TAIN FIRE APPARATUS. 


[Submitted December 6, 1900, Case No, 999, Division of Insular Affairs, War Department.) 


Sre: I have the honor to acknowledge the receipt of your request 
for a report on the above-entitled matter, and in response thereto I 
have the further honor to report as follows: 

The matter reaches the War Department by reference from the 
State Department of certain notes from the British ambassador at this 
capital calling attention to the claim for damages made by Messrs. 
Merryweather & Sons, of London, England, a British trading concern. 

The statement of facts made by Merryweather & Sons is contro- 
verted by the municipal authorities of Manila, Messrs. Merryweather 
& Sons assert that, prior to the late Spanish-American war, the munici- 
pality of Manila entered into a contract with them for the purchase 
and sale of certain fire apparatus for the use and benefit of the city. 
The present municipal authorities of Manila deny that such contract 
was ever entered into by the city and insist that the contract, if it 
eyer existed, was between Messrs. Merryweather & Sons and Messrs. 
Aldecoa & Co., a mercantile concern doing business in Manila. (See 
doc. 17.) 

The present municipal authorities of Manila assert that two mem- 
bers of the firm of Aldecoa & Co. were also members of the Manila city 
council, and that said firm contracted with Merryweather & Sons for 
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proof of the existence of 
thereto further than the state 
letters. 
If it were conceded that s 
does not follow that the city 
therewith by submitting to the 1 
opinion of the Attorney-General 
ments in Habana (Dady & Co.), deli 
July 10, 1899, it is stated: 
No one has a right to insist upon the specific 
improvement of streets in a monicipallage Ac 
a project, although covered by a valid ¢ 
tractor, if damaged, to recover just compen 
The complainants recognize this righ 
for an opportunity to complete a sale | 
purchase price. They demand damages fo 
plainants state that the purchase pein ; 
placed at £1,300. The measure of damages 
ably the difference between the contract price ¢ 
the apparatus. No showing has been made 
whether or not this difference amounts to £1,3 
The attention of the Secretary is directed to th 
if not exclusively, this controversy lies between | 
the city of Manila. The questions involved | 
acter which are ordinarily resolved by the 
seem to be any reason why this controversy shoul 
the courts and complainants required to pursue 
afforded thereby. Apparently there exist no 
tary of War to exercise his authority in a ¢ 
individual and a municipality in the Philippines 
tract than would apply in the case of a similar 
individuals. a 
From the correspondence submitted by the St 
appears that Messrs. Merryweather & Sons ent 
the Federal Government of the United States is lial 
alleged to have been sustained by them. (See doc. 
In arriving at this conclusion, the complainants h 
that the acts of which they complain were perforr 
of the city of Manila, When that city becai 
occupation the incumbents of political offices: 






srsons as were designated for that purpose oe ae isasiee 

y military forces. It was the same as though a new corps of 

Papal offfcints had been elected und installed in oflen 

© powers exercised in refusing to recognize said alleged contract 

powers possessed by the municipal corporation, and exercised by 

cipal officials for the benefit of the municipality, If a legal lia- 

y for damages resulted therefrom it attached to the city, and was: 

ot imposed upon the Federal Government of the United States. If 

Berets eryoocss wads LAB ty at atten tp te eae . 
Go ent. of the United States a claim therefor is one of unliqui- 

ad (ro The War Department is not authorized to settle and \ 

Geiijial’ airs 46r -anliqnidated dacheges Such claims must be sub- ‘y 

mitted to Congress. If the complainants insist that the Federal Gov- \ 

ernment of the United States is liable for said unliquidated damages 

_ they should induce their Government to present their claim to the 

_ State Department through diplomatic channels, and thus comply with 

_ the rule adopted by Congress that alien claims must be approved by 
the State Department before Congress will consider them, 

Apparently the complainants are of opinion also that the military 

government of the Philippines, as distinguished from the municipality 
of Manila, is liable for the payment of the alleged damages. That 
is, the claim should be paid out of the insular treasury, instead of the 
municipal treasury. 

Undoubtedly the Secretary of War, as the head of the military 















government in the Philippines, has such authority over the funds of 
said government that he may direct the application of said funds to 
the payment of this claim if his diseretion prompts him so to do; but 
in order to secure such action it is necessary that he should be informed 
as to the facts involved. In the instance under consideration the vital 
facts are disputed, and the local authorities deny the existence of the 
contract on which the claim is based, and no evidence is submitted to 
establish the amount of damage under any rule of measurement. 

Tf the Secretary is of opinion that probable cause exists for a belief 
that the military government of the Philippines is liable in this mat- 
ter, it would seem advisable to refer the case to the military governor 
with instructions to appoint a commission to investigate the matter 
and report thereon, through the proper channels, to this Department. 
Ordinarily it would hardly seem advisable to admit as possible that 
the municipal authorities at Manila could impose a liability upon the 
ry of the insular government, But this instance involves cer- 
ial proceedings not hereinbefore set out, which may induce 
tary to believe that the military government of the islands is 































































United States at L 
The Hon. Joux Hay, 


chief of the fire brigade at ila, 
and fire-brigade apparatus, to the v 
the course of construction on the outbr 
time to be dispatched before hostilities 
were made for payment, on dispatch, 
whole of the apparatus was put in hand by 
We have lately noticed in some of the 
paragraphs to the effect that Mr. Willi 
Manila, intends to use his best efforts to 
wholly from the United States, and it seems 
the United States forces, influence may be b 
officials in Manila to endeayor to countermand th 
As the withdrawal of the order, now that the: 
would involve a serious loss to us and as we can no 
the United States would desire that the operations 
private business, especially with an English toe) 
possible for you to represent to the authorities at bh 
ing their officers in the Philippines not to take a 
command of the fire brigade at Manila to alter the a a 
us for the supply of the material required. 
We are quite sure that having regard to the universal d 
suceess of the American arms in the present war your G 
that success to result in the transference from English he 
course of transaction with any of the Spanish colonies. 
Soliciting your kind offices in the matter, which will be g 
We have the honor to remain, sir, your obedient : 


The American ambassador forwarded said e¢ 
State Department, and the Secretary of State o 
referred it to the War Department with the followi 

I have the honor to submit the letter of Messrs. Merrywea 
consideration, to the end that seach instractions on the subject 
proper may be sent to General Merritt. (See doc. 9.) . 

At this time (June, 1898) the Insular Division of 
ment was not in existence. The letter was sent to 
Adjutant-General.. The United States was then er 
hostilities in conducting the war with Spain. Since 
ina measure, to the conduct of the troops in the field, 
advanced to the office of the Major-General Comer 
received the following indorsement: : 

The Major-General Commanding recommends favorable consid 


eniili™ Morreeet= & fone (2d Ind. doe. 9.) 
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Thereafter the document was advanced to the office of the Secretary 
of War, where it was indorsed on July 11, 1898, as follows: 

Approved and respectfully returned to the Adjutant-General to transmit a copy of 
these papers to Major-General Merritt, commanding the Eighth Army Corps, for his 

| information and guidance. (4th Ind. doc. 9.) 
A copy of the papers and indorsements was sent to Major-General 
Merritt. (5th Ind. doc. 9.) 
Thereafter and on July 25, 1898, the following communication was 
sent from the American embassy in London (see doc. 7): 

Sres: With reference to your letter of the 3d ultimo to the ambassador requesting 
that your contract with the authorities of the fire department at Manila be not inter- 
fered with by the American officials when they occupy that city, 1 am directed by 
His Excellency to acquaint you that he has received a communication from the Seere- 
tary of State informing him that your request has been favorably considered by the 
Secretary of War, and that the papers in the case will be transferred to Major-General 
Merritt commanding the Department of the Pacific for his information and guidance. 


Henny Ware. 
Messrs. Merryweaturr & Co., Gireenwich Road, London. 


The complainants herein are certainly not amenable to a charge of 
lack of diligence in asserting or vigilance in protecting their claims, 
since they appear at the American embassy in London on June 3, 1898, 
at which time the smoke of the burning Spanish yessels in Manila Bay 
had hardly disappeared. 

The complainants now insist that they were induced to acta with 
the construction of said fire apparatus by said correspondence with 
the American ambassador. Therefore the attention of the Secretary 
is especially directed thereto, 

The attention of the Secretary is further directed to the fact that 
few cities are completely and adequately supplied with fire apparatus. 
If the apparatus involved herein is suitable and the city hus a present 
or prospective need therefor, a speedy and happy solution of the 
present difficulty would be to accept the apparatus and pay a reason- 
able price therefor, Opposed to this, however, is the fact that the 
municipal officials under the American administration, ‘‘ upon investi- 
gation, reached the conclusion that the engines and apparatus ordered 
from this London firm were in no sense adapted to the needs of the 
city of Manila.” (See Doc. 19.) 


Pursuant to the views expressed in the foregoing report, the Sec- 
retary of War responded to the inquiry from the State Department 
as follows: 

Decemper 6, 1900, 

Ste: I have the honor to further acknowledge the receipt of your letters transmit- 
ting copies of the several communications received by the State Department from 
the British embassy in this capital, relative to the claim for damages alleged to have 
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As at present advised, I am of the 
pality of Manila, and would not attach t 
nor the Federal Government of the Uni 
municipal corporation, and, as such, may 
between Messrs, Merryweather & Sons 
footing as a like controversy between in 
kind and character usually resolyed by 
secure an adequate remedy by applying to t 

Ample provision has been made by the m 
the protection ot the rights of Messrs. Mer 


if at all, and by the establishment of compe 
enforced by the executive department. 
Yours, very truly, 


The Secrerary or Strate. 


This matter being again presented to the 
final action of the War Devartment thereon w 


Sr: I have the honor to acknowledge the receipt 
1901, referring to the claim of Merryweather & Sons — 
refusal to accept certain fire apparatus under the te ms of 
said Merryweather & Sons, alleged to have been entered int 
P. L., while that city was under Spanish sovereignty. 

I have already determined that since the local authorities de: 
alleged contract, I will not arbitrarily order the payment of 
an alleged violation of said disputed contract; and since the 
that the apparatus is not fitted for the needs of the city, I 
the purchase thereof by the city; nor will I exercise judici 
determine the disputed questions arising between Me 
municipality since both parties are competent to sue and b 
the Philippines, (See letter dated December 6, 1900, ) 

Further consideration of this matter as relating to an e 
of the municipality of Manila will not be attempted by this D D 

Inclosed in your letter is a copy of a commonication from 
dated January 8, 1901, wherein it is stated that application te 
to them, for the reason as set forth in said communication, “ that 
the fire apparatus contracted for was not made by the munic 
by Messrs. Aldecoa & Co., but by the United States military 
Pine Islands.” 














alleg interne bythe military authorities of the United States with the per- 
for of an alleged contract between said concern and the city of Manila. 
ipa tier ediceast carck « unis to wohl nioped eoaicrh a ceed 
War is without anthority to settle and adjust the claim. 

Were a claim of this character presented to the War Department by a citizen of 
the United States, the extent of the service which the Secretary of War could per- 
form for the claimant would be to transmit the claim and accompanying documents 
to Congress. 7 

In the instance under consideration the Secretary of War can not perform even 
this service, for the claimant is not a citizen of the United States, but is an alien. 

At the close of the civil war a large number of ‘‘alien claims"’ were presented to 
Congress. In 1874, upon the recommendation of the committee on alien claims, 
Congress assumed the position that the right of petition guaranteed by the Constitu- 
tion enabled a citizen of the United States presenting a claim against this Govern- 
ment to Congress to demand the consideration of said claim as aright; that said privi- 
lege did not extend to aliens; and thereupon Congress declared that claims of aliens 
can not properly be examined by a committee of Congress, there being a depart- 
ment of this Government in which most questions of an international character may 
be considered—that which has charge of foreign affairs; that Congress can not safely 
and by piecemeal surrender the advantage which may result from diplomatic arrange- 
‘ments; that this has been the general policy of the Government, and Congress has 
not generally entertained the claims of aliens, and certainly should not unless on the 
request of the Secretary of State. 

(See Report No. 498, Committee on War Claims, first session Forty-third Con- 
‘gress, May 2, 1874.) 

Said report also contains the following letter: 





“DeparTMeNt ov Stare, 
“Washington, April 22, 1874. 
_ “Sum: In reply to yoor telegram, stating that claims are presented by French citi- 

other aliens through Congress to the Committee on War Claims, T have to 
ua ‘that such presentation is entirely inconsistent with usage, which requires 
‘must address this Government only through the diplomatic representa- 


















propriety of the refusal to all 
be questioned. : 
“T have the honor to be, 


























“Hon. Wa. LawRence, _ 
“ House of Representatives.”” 
Iam unable to discover that the p 
It therefore seems advisable for this De; 
Very respectfully, 


The Secretary or State. 


THE CLAIM FOR $30,000 PRESENTED B: 
STEAMSHIP COMPANY FOR SERVIC 
STATES IN TOWING THE UNITED | 
M’PHERSON TO HAMPTON ROADS. 

[Submitted May 28, 1900.) _ 
SYNOPSIS. 

1. The property of the United States Government, rescued 
while in the possession of officials of that Governm 
salvage. 

2. The United States having received the services and 
compensation, the measure of compensation being th 
of the service rendered under the conditions existing at 
service, and can not include any reward in the nature of 

Str: I have the honor to acknowledge the rec: 
for a memorandum on the legal questions in 
$30,000 presented by the American Mail Ste 
services rendered the United States in towing the | 
Me Pherson to Hampton Roads. In compliance 
have the further honor to report as follows: 

In order to avoid possible misunderstanding it is ne 
the case as it presents itself to my mind upon e3 
papers submitted and the character of the claim the 
appears that on February 19, 1900, the U.S, A. transp 
homeward bound, while off the coast of North Carolina, 
abled by the breaking of the tail shaft in the stern 
abled the ship could not be steered and was at the r 
and waves, and so continued until February 28, 190 , when 
sighted by 8. 8. ddmdral Sampson, belonging to the Amer 
Steamship Company, the claimant. : 

The Sampson saw the signals of distress which 

_ flying and approached the latter vessel. At 11.0: 








undertaking 

hare Under these conditions the owner of the Sampson is 

d to compensation, and if the MfePherson were owned by an indi- 
‘vidual or private 
salvage by libeling the McPherson and its cargo by a proper action 
in admiralty. Such proceeding is judicial, and the steamship com- 
pany could no more conduct it in the War Department than it could 
an action to condemn private property for the use of the company. 

The court of admiralty alone has jurisdiction to try a question of salvage. (House 
man v. The Schooner North Carolina, 15 Pet. 40, 48.) 

This Department is bound to consider this claim as founded on a 
contract or not consider it at all. 

Not being able to libel the property of the United States by an exercise 
of the powers belonging to the War Department, the steamship com- 
pany has recourse to a claim for compensation for services rendered 
under contract, and abandons the position of a sa/nor to assume that 
of a contractor. 

Very different rules govern the determination of salvage than govern 
questions arising on contract. 

Salvage is acompensation given by maritinw law for services rendered 
in saving property from impending peril on the sea or other water 
where interstate or foreign commerce is carriedon. In awarding sal- 
vage the points in controyersy are, were the services of a kind and 
* character to create a liability for salvage, and if so, how much is due 
and between whom and how shall it be divided? Usually the amount 
found due is apportioned between the owner of the vessel and the crew 
performing the service. 

There are no fixed rules for the determination of these questions in 
the United States, and they are left to the sound discretion of the 
court of admiralty. Being lodged in that court, such discretion can 
not be exercised by the Quartermaster-General of the Army nor the 

‘Secretary of War. Salvage is always unascertained, ¢. ¢., unliquidated, 
until a therefor are without the jurisdiction 






Ba piece ins ppt to Was tw labi for clea 


association the claimant could proceed to recover _ 











































contracting to d 
and rescued while in such e1 
salvage. The right to such lien 
session of the United States, 
bring the United States into 
orders in regard thereto where 1 
the action, unless Congress has 

The theory on which the nie 
with the custody or physical p 
States places it in such conditdon'# 
erty comes into court so bontenadil 
to recover the property it does so as ay 
exemption as sovereign and voluntarily 
ordinary suitor. (The Davis, 10 Wall 
The United States ». Wilder, 3 Sun 
boats, 11 Allen, 158; Marvin on Wrecks a 
sons, Maritime Law, 324; 2 id., 625.) 

In the instance with which we are now ¢ 
the possession of the United States at the 
would seem to follow that the lien for ss 

If Iam mistaken in this and such lien d 
the lien must present his claims to a court of 

Before leaving the subject of salvage it 
attention to the rights and claims of the 
rescue. These persons are not before the 
ment of salvage claims of the owners would 
crew unless the owners are now authorized to’ 
matter. So important are these salvage rights 
that Congress has provided that— 

Every stipulation by which any seaman consents * * * 
which he may have or obtain in the nature of salvage shall | 
(Sec. 4535, Rey. Stats.) ; 

The purpose in giving salvage is twofold—to re 
formed and stimulate like services in the future. As 
The Baker (25 Fed. Rep., 774): 

The peril, hardship, fatigue, anxiety, and responsibility enco 
in the particular case; the skill and energy exercised by them; 
tude and zeal displayed—are all to be considered, and the sa 
such a generous recompense as will encourage and stimulate sit 

The services and attributes above referred to pertain 
to the crew than tothe owner of the rescuing vessel. 
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| the rescuing ship is to be compensated for the use of his property and 
its hazard, but he is not entitled to receive the reward given his seamen 
for gallantry in rendering succor to another ship at sea. 

It will be necessary to remember this in determining what is to be 
included in fixing the owner's guantwm meruét under the implied con- 
tract relied upon herein. 

This brings us to the consideration of the claim as I understand it is 
presented, namely, an account for services rendered the United States 
under an implied contract to pay therefor. 

The United States having received the services and resulting benefits, 
is required to pay for them the same as though performed pursuant 
to a written contract. The liability exists in the absence of a written 
contract; the difference being that when the contract is duly entered 
into and reduced to writing the United States is bound by the price 
agreed upon by its officers; but when the contract is not in writing, 
the person performing the service is required to accept u fair and 
reasonable compensation for such services as he actually performs. 
(Clark ». United States, 95 U. 8., 539; Wilson v. United States, 23 C. 
Cis. R., 77, 81.) 

In order to have its claims considered by the War Department, it is 
necessary for the steamship company to take the position that it was a 
contractor, acting in pursuance of an existing contract to perform the 
service for the McPherson. This being true, not only does the com- 
pany cease to be considered a salvor, but it also eliminates from con- 
sideration the special features which give the service a salvage 
character, such as gallantry, skill, courage, promptitude, peril to life 
and property by which the service was accomplished. These are 
important matters to be considered in fixing the reward given to 
salyors, but are not considered in paying contractors for complying 
with their contracts. Contractors are not rewarded; they are paid. 

If prior to the performance of this service by the Sampson the 
steamship company had entered into a written contract with the Goy- 
ernment that for a designated sum it would perform the service, the 
fact that in order to carry out the contract the ship and crew render 
such service as in the absence of the contract would entitle them to 
a salvage would not authorize the Quartermaster-General to pay the 
company more than the stipulated price. If the contrary is true, why 
may he not exercise a like authority and reward a teamster in his 
department for gallant and meritorious conduct? The power to devote 
the money belonging to the United States to the payment of rewards 
is vested in Congress. 

The only way the Quartermaster-General can acquire jurisdiction to 
consider this claim is to treat it as being for services rendered under 
a contract to perform the services under the actual conditions existing 
at the time they were performed, but which contract did not fix the 
price to be paid. 
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was involved at 10.30 a. m. 
The bids being received an 
passing upon the questic 
consider two things: (1) The 
weather; (2) the amount to be a 
by the condition of the wind and sea 
to float with its cargo intact. - 
The service rendered by the § 
earlier than 10.30 a. m. February, 
sighted the MePherson, and a i 
24, 1900, when the MePherson d 
The condition of the sea and vy 
lows (see log of the ‘MoPherson): 


4a. m.—Strong to heavy gale; tremendous heavy 
heavily. 7 
6 a. m.—Moderate gale; heavy beam sea; ship rol 
10.80 a. m.—Sighted 8.8. Admiral Sampson; h 4 
tow. Answered yes. Drifted buoy with mall limes 
cable on board. 
Noon.—Lat. 34° 33 N., long. 74.25 W. Strong bre 
Cape Henry N. 29, W. 162 miles. " 
12.45 p. m.—Started ahead under tow. Streamed log 
2p. m.—Wind and sea increasing. 
5p. m.—Moderate gale; rough, confused sea; overcast. 
6.39 p. m.—Diamond Shoal L. V. abeam, dist. 6 miles. 
7.50 p. m.—Hatteras light abeam, dist. 6} miles. Clear, st 
ating and getting smooth by degrees. 
10.50 p. m.—Boodi Island light abeam, dist. 12 1 
‘smooth sea. a 











































Gentle breeze; clear sky; smooth sea. 
2.16 a, m.—Currituck light abeam, dist. 14 miles, 
6,35 a, m.—Stopped to take pilot and proceeded. 
6.45 a. m.—Cape Henry abeam. Reported ship, : 
8.30 a, m.—Dropped anchor, Old Point Cor fort light-house. 
The attention of the Quartermaster-General is 
ment in affidavit of the master of the Sampson, that 
Sampson were “slowed down” at 11.08 a. m. and th 
vered to get under the stern of the McPherson. A 
ing distance, a colloquy took place between the ot 
‘vessels, and after a conference on board the Sa 
passed and fastened. The log of the McPherson sho 
‘*started ahead under tow™ at 12.45 p.m, of bese as fe 
It is not only proper but necessary for the Quarter 
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consider these things, for the bids are supposed to have been made 
with reference thereto, 
| In further consideration of this matter as being determined by puss- 
ing upon bids, attention is directed to the fact that no consideration 
| would be given to the cost or property value of the Sampson. The 
ability of the ships tendered to perform the service required would 
be considered, but those having the required capacity would stand on 
an equal footing without regard to their financial value. 

Nor could it be considered that in performing the service for which 
the bids were submitted the Sampson would be obliged to tempora- 
rily abandon its regular employment and sustain a loss thereby. Such 
matters are proper enough for the ovners to consider, but are not 
within the limited powers of an officer of the United States charged 
with disbursing the public funds specifically appropriated for a partic- 
ular purpose and subjected to specific methods, wn/ess there is now at 
the disposal of the Quartermaster-General a fund which he is at liberty 
to expend as a donws under the exceptional conditions presented by 
this case. As to the existence of such a fund I am not advised. It 
would not be proper for the Quartermaster-General, in the exercise of 
his limited powers in such matters, to consider that it would be to the 
financial benefit of the United States to pay $30,000, or any other sum, 
rather than lose the transport. Compensation for services is not fixed 
by that rule where the laws of humanity or civilization are respected. 
The law does not permit even salvors to say to shipwrecked unfortu- 
nates; ** How much is rescue worth to you!” Even in salvage cases the 
question is what is just and reasonable, and the courts frequently set 
aside positive contracts for the payment of a specified sum to rescuers 
when found to be unreasonable. (Houseman v. The North Carolina, 
15 Pet., 40; Good Intent v. Atlantic Insurance Co., 109 U, S., 110, 117.) 

The loss and damage occasioned the steamship company by reason 
of the Sampson grounding in the harbor at Jamaica can not be con- 
sidered by the Quartermaster-General. At best they are unliquidated 
damages, with which he is not authorized to deal. Such damayes are 
also too remote to create a liability on the part of the United States. 
If entrance to said harbor is hazardous both by day and night, the 
damage was not occasioned by the United States any more than are 

. the ordinary perils of the sea. If entrance to the harbor was danger- 
ous only at night, it was the duty of the ship’s master to remain out- 
side until daylight. If the weather did not permit this to be done, 
then, again, the entrance became an ordinary peril of the sea, for 
which the United States could not be held liable. It seems very plain 
that this alleged loss and damage can not be considered by the Depart- 
ment when it is remembered that the Quartermaster-General is com- 
pelled to deal with this steamship company as possessing only the 
rights of an ordinary contractor or not deal with it at all, Would an 
ordinary contractor whose vessel went aground while he was returning, 
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questions decided were (1) that the testimony dl 
dered were salvage services, and (2) that a 
disturb the amount of salvage awarded by the’ 
some violation of just principles or for clear aay ; val 
gross overallowance.” It is a well-known gies 
late court will not reverse decrees as to the ¢ 
for some clear mistake or gross ovaralloeial 
Wheat., 306; 10 Pet., 108; 108 U.S., 352; 122 

1 fail to see how this rule of conduct prescribed 
appellate courts when reviewing the action of i 
vage cases is to be applied to the proceedings in 
claims of the character of the one under considerat 

One thing appears in the opinion in the Akaba 
upon the claim now being considered. The Akal 
the City of Birmingham. From the statement of 
(54 Fed. Rep., 198): 

Just after these two reached an anchorage and ae 
but before the line between her and the City of B 
steamship came into collision with the British stoarcabiiy Fo 
anchor. * * * Both vessels suffered greatly. 
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Regarding this, the court say (p. 199-200): 

In the evidence taken in the case items of damage caused by the collision of the 
salving vessel with the Gordon Custle appear. The court below alludes to a part of 
the expense incurred by the City of Birmingham, but in its findings it gives a lump 
sum without discussing this collision or the responsibility of the salved vessel there- 
for, or stating whether it includes these damages among the expenses. We approve 
the sum found, but we express no opinion on this point. Indeed, the record does not 
disclose to what extent the towage of the Akaba contributed to the collision. 

That the court saw fit to call attention to the fact that it did not pass 
upon this point, and to explain that it could not do so on account of 
the condition of the record in that case, is an admonition, if not an 
instruction, that an item of damage so arising is at least doubtful even 
in salvage cases. 

If I have made my views understood it will be seen that they limit 
the discretion of the Quartermaster-General to that exercised by him 
in accepting or rejecting bids when actual competition is made, elimi- 
nating from consideration the special features which increase the com- 
pensation by adding a reward, and also the indirect damages alleged.” 





The views set forth in the foregoing report were approved by the 
Secretary of War, and the Quartermaster-General was instructed to 
settle said claim pursuant thereto, 











® This matter being referred to the Comptroller of the Treasury, he determined it 
as follows: 

‘As the transport McPherson was in the possession of the United States at the time 
the services were rendered, it is well settled that the vessel can not be libeled in an 
admiralty court to sustain or enforce the claim for salvage. This claim, therefore, 
must be considered, if at all, as one arising under an agreement in the nature of a 
contract in which everything was agreed to between the parties except as to the 
amount, of compensation. 

“While there is no written contract, as required by section 3744, Revised Statutes, 
yet as the agreement has been executed the elaimant is clearly entitled to a reason- 
able compensation for the services rendered. 

“In the very able opinion of Judge Magoon, law officer, Division of Insular Affairs, 
War Department, he says: 

“* Tn order to have its claim considered by the War Department it is necessary for 
the steamship company to take the position that it was a contractor, acting in pur- 
snanee of an existing contract to perform the services for the McPherson. This being 
true, not only does the company cease to be considered a salvor, but italso eliminates 
from consideration the special features which give the services a salvage character, 
such as gallantry, skill, courage, promptitade, peril to life and property by which 
the service was accomplished. These are important matters to be considered in fix- 
ing the reward given to salvors, but are not considered in paying contractors for 
complying with their contracts. Contractors are not rewarded; they are paid.’ 

“The opinion also clearly sets forth the principles to he applied in determining what 
the reasonable value of the services has been. The simple question then is, What 
were the services worth to the steamship Admiral Sampson? What would reasonable 
and fair-minded men have charged for said services under all the circumstances of 
the case, applying the principles set forth by Judge Magoon?’’ (7 Dec. Comp. of 

* Treas. , 365, 366.) 
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justice to say that in the discharge 
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the United States Army. 
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In the conduct of the military affairs 
keeping he renders service to the United 
In the conduct of the affairs of civil goy 
charge and keeping he renders service to 
The conduct of the affairs of civil governn 
duties of an officer of the United States Army 
the laws creating and regulating the milits 
United States. On the contrary, the perform 
an officer of our Army is folerated, not 
by necessity. ‘*He is no friend to the Repul 
contrary.” (Dow v. Johnson, 100 U. 5., 153, _ 
Being outside of the duties prescribed for 
law creating his office, the performance of said 
services, for which he would be entitled to extra 
absence of positive legislation prohibiting such payt 
In Gratiot v. United States (15 Peters, 370, 371) 
Supreme Court say: 
It is not sufficient to establish that these items ought to be rejects 
no positive law which expressly provides for or fixes such 
many authorities conferred on the different departments of 
for their due execution require services and duties to be 
strictly appertaining to or devolved upon any particular 
agencies of agpecial discretionary nature. In such cases 
with the execution of the particular authority, eis one li 
deemed, incidentally, to possess the right to employ the 
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the same as the appropriate means to carry into effect the required end; and also the 
right, when the service or duty is an extra service or duty, to allow the persons so 
employed a suitable compensation. This doctrine is not new in this court, but it 
was fully expounded in the cases of The-United States », McDaniel, 7 Peters, 1; The 
United States v. Ripley, 7 Peters, 16; and The United States v. Fillebrown, 7 
Peters, 28. 


But it is said that section 1269, Revised Statutes of the United 
States, prohibits the payment of compensation for services of the 
kind and character now being performed by the head of the govern- 
ment of civil affairs in Cuba. I can not agree to this proposition. 

Section 1269 is as follows: 


No allowances shall be made to officers in addition to their pay except as herein- 
after provided. (U.S. Rev. Stat., p. 220.) 


What was the purpose of this enactment? Was it intended to limit 
the income of the officers of our Army from all sources whatsoever 
to the amount fixed by law as their pay? If an officer in the Army 
were to write a book on his military experiences, would he violate the 
law if he sold it to a publisher or the general publicf Does this 
statute prohibit him from ‘ncreasing his income? If so, it is a palpa- 
ble invasion of the rights of man, for a soldier is a man, and by enter- 
ing the military service surrenders only a portion of his civil rights. 

Manifestly the purpose of this enactment is to limit the amount 
which an army officer may draw from the Treasury of the United 
States or the money appropriated from the United States Treasury 
for the support of the Army. As such it is a wise and useful provi- 
sion, for it enables Congress to fix the amount to be appropriated, 
prevents the recurrence of annual deficits, and results in a saving to 
this Government. 

If such a purpose were not palpable, additional evidence is to be 
found in the fact that the provisions of section 1269 were created hy 
an act approved July 15, 1870 (see marginal note to sec. 1269), which 
act was entitled— 

An act making appropriations for the support of the Army for the year ending 
June 30, 1871, and other purposes. (16 U. 8, Stats., p. 315.) 

Section 1269 is a continuation of a provision of section 24 of said 
act. (See note to sec, 1269,) Said section 24 fixes the amount of pay 
of the various officers of the Army and then provides as follows; 

And these sums shall be in full of all commutation of quarters, fnel, forage, servants’ 
wages and clothing, longevity rations, and all allowances of every name and nature 
whatever, and shall be paid monthly by the paymaster. (16 Stats., p. 315.) 

Plainly the inhibition relates exclusively to the funds of the United 
States in the handsof the paymasters—that is to say, the money appro- 
priated by Congress for the support of the Army. 

Are the funds created by the revenues now being collected by the 
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verse, the administrator of the estate, pleaded cert 
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court, but upon appeal to the United States Supreme Court the case 
was reversed. 

The provision of law upon which the Government rested its conten- 
tion was as follows: 


No collector, surveyor, or nayal officer shall ever receive more than $400 annually 
exclusive of his compensation as collector, surveyor, or naval officer, and the fines 
and forfeitures allowed by law for any service he may render in any other office or 
capacity. (Sec. 18, act 1822, 3 Stats,, 696. ) 

This provision was substantially reenacted prior to the service per- 
formed by the defendant, in the following acts: 1839, 3 Stat., 439; 
1841, 5 Stat., 432; 1842, 5 Stat., 510; 1845, 5 Stat., 736; 1848, 9 Stat., 
297; 1849, 9 Stat., 865, 567; 1850, 9 Stat., 504, 542, 548; 1851, 9 Stat., 
629; 1852, 10 Stat., 97, 100; 1852, 10 Stat., 119, 120. 

In passing upon the case the Supreme Court considered and con- 
strued these various laws on the same subject-matter in connection 
with each other, 

In the opinion the court say (21 How., 467 et seq.): 


It would extend this opinion to an unreasonable length to quote at large the lan- 
guage of the various acts and provisos above mentioned; nor indeed do we deem it 
necessary, because the object and policy of this whole legislation, when taken 
together, will be made evident by looking to the state of the law before and at the 
time the different laws were passed, and the defects which then existed, and which 
they were intended to remedy. A particular reference to a few of them, in chrono- 
logical order, will be sufficient for this purpose, and we shall refer to those which 
have been mainly relied on by the cireuit court, or by the counsel for the United 
States, in order to support the judgment of the court below. 

The first law upon this subject is the act of May 7, 1822, section 18, which provides 
that ‘No collector, surveyor, or naval officer shall ever receive more than $400 annu- 
ally exclusive of his compensation as collector, surveyor, or naval officer, and the 
fines and forfeitures allowed by law for any service he may render in any other office 
or capacity. 

At the time this law was passed the collectors, surveyors, and naval officers were, 
in certain contingencies mentioned in the act of March 2, 1799, required to do the 
duties of the offices of each other; and, without any special law upon the subject, it 
was the settled practice and usage of the Government to require collectors to super- 
intend lights and light-houses in their respective districts, and to disburse money for 
marine hospitals and the Revenue-Cutter Service, for which, by the practice and 
regulations of the Treasury Department, they were allowed certain commissions 
But there was no act of Congress imposing these duties on the collector or fixing his 
commissions for these services and disbursements. They were charged as extra 
xervices—that is, as not belonging to the office of collector—and the amount of his 
compensation depended altogether upon the discretion of the Secretary of the Treas- 
ury for the time being. These extra allowances in some instances amounted to very 
large eums, and it appears that the attention of Congress was at length attracted 
to this subject, and it was deemed right and more consistent with the nature and 
character of our institutions to fix by law the compensation for these services, and 
not leave it in every case to depend upon the discretion of the Secretary, and the 
act. of 1822 was accordingly passed for that purpose and for that purpose only, The 
language is clear, precise, and appropriate, and no multiplication of words could 
more plainly indicate its object. The words ‘‘any other office'’ were evidently used 
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from courts and juries the right to fix the compensation in any case where it was 
not fixed by law; and if there was no law ascertaining the compensation or allowance 
for the particular service the party was entitled to none. It carries out the principle 
and policy of the act of 1822, and provides that there shall be no compensation in 
addition to the salary, “unless said extra allowance or compensation be authorized 
by law.” 

| Nor does the act of August 23, 1842 (5 Stat., 510), go further than the act of 1839, 
except only in declaring that, in order to entitle the party to demand compensation, 
it must not only be tixed by law but that the law appropriating it shall explicitly 
set forth that it is for such additional pay, extra allowance, or compensation. Now, 
these words, added to the provisions in the act of 1839, only show that the Legislature 
contemplated duties imposed by superior authority upon the officer as a part of his 
duty, and which the superior authority had in the emergency a right to impose, and 
the officer was hound to obey, although they were extra and additional to what 
had previously been required. But they can by no fair interpretation be held to 
embrace an employment which has no affinity or connection, either in its character 
or by law or usage, with the line of his official duty, and where the service to be 
performed is of a different character and for a different place, and the amount of 
compenration regulated by law. 

This provision is introduced in the annual appropriation law for the support of the 
Army and Military Academy. And although the words are general, and undoubt- 
edly include officers in every branch of the public service, yet, from the general char- 
acter and objects of this law, it is manifest that the attention of Congress must haye 
been mainly directed to officers in the military service who, from the position in 
which unforeseen events often place them, are called upon and required to perform 
duties not specified by law or regulation, but which grow out of and are associated 
with military service. 

We pass on to the acts of 1848 and 1849, which are the more important because 
they were passed about the time this collector came into office and apply particularly 
to the revenue officers of which we are speaking. The clauses which bear upon this 
question in each of these laws is inscribed in the annual civil and diplomatic appro- 
priation law by way of proviso to the clause making appropriations to the main- 
tenance of the Light-House Service. The act of 1848 appropriates $11,640.35, being a 
commission of 2) per cent on the whole amount appropriated for that service, with 
a proviso that no part of the sum thereby appropriated should be paid to any per- 
son who received a salary as an officer of the customs, and that from and after the 
Ist day of July, 1849, the disbursements should be made by the collector of the 
customs withont compensation. And if this law still remained in force it is very 
clear that the agency of which we are speaking would not have been authorized by 
law, and the set-off claimed by the plaintiff in error could not be allowed. 

But this proviso in the act of 1848 is recited at large in the appropriation of 1849, 
and repealed without any saving or qualification; and this repealing clause is 
immediately preceded by an appropriation for superintendents’ commissions of 
$11,673.25, being 2} per cent on the whole amount appropriated for light-honse pur- 
poses, There is no restriction in these commissions in relation to revenue officers. 
The commissions are to be paid on the whole amount, without any reference to the 
person or officer who performs the service; consequently, under this law, the reve- 
nue officer who performed this duty within his own district was entitled to 2) per 
cent commission on the amount disbursed, and previous acts of Congress restricting 
this allowance were repugnant to this law and thereby repealed. The repeal of the 
act of 1848 could not, upon any sound principle of law, revive any previous act 
which was repugnant to the provisions contained in the repealing act of 1849. And 
this act allowed the commission of 2) per cent in all cases, and appropriated the 
money to pay it, leaving it to the Secretary of the Treasury to select as agent each 
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and the appropriation to pay them, that he was at lib 
agency, and pay the commissions given by the law whene 
would be better served by this arrangement. 
And the case as assumed in the record is precisely that case 
no right under the laws upon this subject to order this or any ot 
form this duty for all the light-house and collection districts, 
it among them, and the Executive Department had no right 
But he had a right, as we have said, to employ an agent 
collectors of the several districts, and if he did employ one, the | 
pensation and appropriated the money to pay it. He was not for 
revenue officer for this purpose; and, so far as his services 
districts, he stood in the same relation to the Government as at 
law forbidding compensation, or reducing it to a small amo 
service. The agency was entirely foreign to his official dy 
limits of the district'to which the law confined his official 
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An illustration occurs to me which I think sing inte See 
»f the prohibition of section 1269, Revised Statutes. 

| Ra ean many years to detail officers of the Army 
to serve as military instructors at various educational institutions. 
(Sec. 1225, Rey. Stats.) In many instances such institutions were 
agricultural colleges directly endowed with land grants from the Fed- 
eral Government upon condition that they afford instruction in mili- 
tary science. Suppose an officer detailed to teach military tactics at 
one of these institutions sees fit to arrange with the college authorities 
to act as a tutor in some other study—history, mathematics, or chemis- 
try. He certainly could not receive compensation from the Treasury 
of the United States for such additional service, but does section 1269 
prevent him from lawfully receiving compensation from the college? 

Section 1260, United States Revised Statutes, provides as follows: 


_ Any retired officer may, on his own application, be detailed to serve as professor 
_ in any college. But while so serving, such officer shall be allowed no additional 
compensation. 
















Does this section require that said officer so detailed must donate his 
services to the college? Can not he receive pay from the college as 
any other professor in the institution does? 
ey-General Cushing said: 
provision in the Constitution or of any statute which forbids the per- 
at = two distinct offices by the sane person. 









































Tf “extra compensation ” were 
damental principles or the bene 
authorized by Congressional ¢ 
tion therefor. a 
To what law do we look in determ 
Cuba? International law. That 
requires that the military command 
out the previous government should 
istration of civil affairs, and devote 
that purpose. Who makes the approp. 
revenues for the accomplishment of that 
mander in chief of the occupying army. 
This is not the first Congress which has 
now before us. During the war with Mexi 
dent Polk exercised the right of distribu 
funds derived from the customs revenues of 
our armies. The money so secured was 
butions or requisitions. It was seized as le 
held and intended for the use and benefit of 
this respect it differed from the funds de 
being collected in Cuba, which are created, co 
use and benefit of the island itself. 
Although the money secured by our military 
Mexico was money belonging to the United § 
verted into the Treasury of the United States, 
used it, as his discretion determined, ‘*toward ¢ 
of the war,” among which was included additi 
the officers of the Army performing services as 
The authority of President Polk to dispose of 
was challenged in Congress. (Congressional GI 
Dee. 18, 1848.) 
The matter was referred to a select commi 
majority report denying such authority in the 
ity report sustaining the course pursued by Py 
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Reports of Committees, 2d sess., 30th Cong. (1848-49), Report No. 119: 
see Message Pres. Polk to Cong., Jan. 2, 1849; Richardson’s Comp., 
vol. 4, p. 672; see Discussion of Message, 20 Cong. Globe, p. 148 
et seq.) F 

The course pursued by President Polk was finally sustained by Con- 
gress by the passage of an act approved March 3, 1849, entitled * An 
act to provide for the settlement of the accounts of public officers and 
others who may have received moneys arising from military contribu- 
tions or otherwise in Mexico.” (9 Stats., 412.) 

It must not be forgotten that the moneys disbursed by order of 
President Polk belonged to the United States, and the officers who 
had received and disbursed the same were required to account therefor 
to the Treasury Department. Hence the necessity for the above- 
entitled act. In the instance with which we have to deal, the moneys 
do not belong to the United States. 

Section 2 of the act above referred to is as follows (9 Stats., 413): 

See. 2. And be it further enacted, That where an officer has had the supervision of 
the collection of the military contributions at any of the ports in Mexico, and has 
at the same time exercised civil functions under the temporary government there 
established, or where any officer or other person shall haye performed the duties of 
collectors at such ports, such officer or person shall be allowed a compensation which 
shall be assimilated in amount, as nearly as may be, including the regular pay and 
emoluments of such officer, to that allowed by existing laws to officers of the customs 
in the United States where the services are similar in amount and importance, such 
allowance, in all cases to be determined by the President of the United States. And 
all officers of the Army and other persons in public employment who haye received 
payment for their services in collecting, keeping, or accounting for said moneys, and 
for other necessary services, are authorized to retain so much of the amount eo 
received us in the opinion of the President of the United States may be a fair eom- 
pensation for said services. 


THE STATUTE PROHIBITING OFFICERS OF THE ARMY FROM HOLDING 
CIVIL OFFICES. 


Section 1222, United States Revised Statutes, provides as follows: 


No officer of the Army on the active list shall hold any civil office, whether by 
election or appointment, and every such officer who accepts or exercises the fune- 
tions of a civil office shall thereby cease to be an officer of the Army, and his com- 
mission shall be thereby vacated. 

This provision is intended to prevent officers of the military branch 
of the Government of the United States from holding office in the civil 
branch of the Government of the United States. It would be absurd 
to contend that it prevented an officer of the Army from complying 
with the law and usages of civilized warfare which require him to 
assume and discharge the duties of a civil officer in territory subject 
to military government. The officer who fills the position under mili- 
tary government does not exercise his own judgment or volition in 







































whether they are at ha 
and broad, between the 
and the government of civil affairs 


- APPLICATION OF THE PURCHA 
PIEDRAS TRAMWAY FOR ¢ 
TRANSFER OF CONCESSION, 


[Submitted January 26, 1900, Case No. 17, Division 


Sir: I have the honor to submit the f 
cation of J. G. White & Co., Philip H. } 
Frederic B. Jennings, W. H. Post, L 
L, Park, by their attorneys, Curtis, Mal 
a number of matters relating to the San 
way, in Porto Rico, and an adjunct orgs 
Juan Light and Transit Company. 

The application includes a number of matters | 
require separate examination. These matters 
different times by a series of requests, all of wh 
general object or project, 


CONFIRMATION OF THE SALE AND TRANSFER OF THE € 
TRAMWAY TO THE APPLICANTS. — 


On February 16, 1878, the Crown of Spain g 
authorizing Pablo Ubarri to build a tramway f 
Piedras, Porto Rico. (Gazette of March 14, 1878.) The ce 
imposed by said royal order appear to have been e 
the road thereafter constructed and operated down 
The rights created by said concession and appert: 
made the subject of a contract or sale to certain 
States, and the parties thereto applied to Ge 
command of the military department of Porto 
of the sale. Upon this matter General Davis, i 
says (Doe. 32, pp. 3 and 4, Ins. Div.): 

The property with all its easements was sold by Mr. Ubarri or 
to William H, Thitchener, who represented an American 
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appears to have been in every way legal and a transfer of title was effected thereby. 
General Brooke was military governor at the time, and he was asked to confirm the 


sale, also to grant authority to change the motive power to electricity and to widen 
the gauge. There is no record of the action of General Brooke in this Department. 


The question of approving the transfer was referred to the secretary 
of justice for the department of Porto Rico, who reported thereon as 
follows (Doe, 23, Ins, Div.): 


Hon. Mason-GeneraL ComMANDING THE DEPARTMENT: 

In the matter referred to in accompanying communication anent the transfer of 
concession of the tramway between the capital and Rio Piedras, I have the honor to 
inform you that the central station of said tramway and a portion of its track as far 
as the San Antonio channel or creek, as also that lying in the neighborhood of Martin 
Pefia channel, are built, according to my information, upon Government grounds, 
most of which correspond to those of the old “military zone."’ 

Through a gratnitons concession of the preceding government, the grantee of the 
tramway was permitted to build the station and track upon said grounds, but without 
transferring the title and possession thereof, same being reserved by the Government. 
All these lots are very valuable, and were appraised at a high price under the pre- 
vious régime. 

I must also call your attention to the fact that another portion of the track is laid 
over lots belonging to residents of Santurce, who permitted the grantee to lay his 
track without giving up their title to the lands. 

Upon your approval of the transfer, as requested, it should be accompanied with a 
clause to the effect that said approval is given without detriment or impairment of 
the rights of ownership belonging to the United States over the military and public 
lands oceupied by the station and tracks of the tramway. 

Yours, respectfully, 





Tuas Hersanpez Lopes. 


Whether or not the restrictions of the Spanish law requiring the 
assent of the Government to transfers of franchises and similar prop- 
erty are to be now enforced in Porto Rico, or shall be considered 
as obsolete and superseded by the American doctrine, that the right of 
alienation is appurtenant to ownership, is an administrative question, 
to be determined by the Secretary of War as an administrative officer, 

The recommendation of the secretary of justice, Sefor Lopez, that 
the approval of the transfer ‘should be accompanied with a clause to 
the effect that said approval is given without detriment or impairment 
of the rights of ownership belonging to the United States over the 
military and public lands occupied by the station and tracks of the 
tramway,” sugyests a not improper precautionary measure to avoid 
possible misconception, but it is not essential to the preservation of 
the property rights of the United States in and to the land the pro- 
prietary rights of which were held by the Crown of Spain and passed 
therefrom to the United States. Upon the acquisition of title by the 
United States, the property rights therein could only be alienated by 
Congress or by an officer of the Government authorized by Congress 
to make such alienation. In his opinion on the application of Weeks 
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gun not bo exteedaid be ca x 
PRIVILEGES DESIR 


The American investors, 
rights conferred by the coi 
poration under the laws of } 
Light and Transit Company, 
said concession and operate said 
power and also to distribute and sell e 
mercial purposes in San Juan. 

To accomplish these purposes ap} 
San Juan and Rio Piedras Tramway 

1. To change the motive power of et * 

2. To change the gauge of the road. = 

3. To extend said road through and 
J ne for a distance of about 1,500 feet, 80 

. To construct, maintain, and operate a 
hohe of the property of the United St 
front in San Juan. 

5. To construct, maintain, and operate a 
1,000 meters long, to reach a certain coce 
San Juan and frequented as a pleasure rese 

6. To purchase or lease from the United § 
situate near San Antonio Bridge, upon 
light and power plant. ; 

7. In case a site for said proposed power hov 
from the United States, permission is sought 
and operate a branch line in Santurce to reach 
power house in that locality, é, 

The application contains requests for cote 
the requests are not pressed and are considered 
they are referred to and reported on in the doc 
be well to avoid possible confusion by stating that 
follows: 

8, To extend the railroad from Rio Piedras to C 
9 To extend the railroad from Rio ie be e 
10. To build a new line connecting Carolin 
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Application is made on behalf of the San Juan Light and Transit 
Company: 

1. To install and operate an electric system in San Juan and its 
suburbs for the production, distribution, and sale of electricity for 
light and power. 

Technically, these applications are separate and distinet; but as they 
are presented by the same parties and relate to one general object, the 
proceedings thereon haye been conducted as one case, the necessary 
distinctions being easily preserved. The applications were referred to 
General Davis, who made a careful and exhaustive report thereon, to 
which the attention of the Secretary of War is respectfully invited. 
(See Doc. No. 32.) 

In said report General Davis recommends favorable action as to the 
following (Doe. 32, p. 7, Ins. Diy.): 


1. The installation of a loop track through certain streets in San Juan, so that the 
railroad may reach the center of the city. 

2. The change cf the motive power of the road and widening of its gauge, The 
present locomotives are noisy and malodorous, and can not be permitted in the city 
proper. The present track has a gauge of but 29 inches, too narrow to permit a good 
development. 

3. The installation of an electric plant would permit electric lighting of the city 
and its suburbs. The city streets are now lighted by gas and Santurce by kerosene 
lamps. The local electric-lighting company has entirely inadequate capacity for 
supply of existing demands, and its charges are exorbitant—$2 and $1.50, Porto 
Rican currency, for lamp (16-candlepower) per month, and only until 12 o'clock. 

4. The only sites for a new electric-power plant that seem to be available are one 
on Government land near San Antonio bridge and the other a private lot in San- 
turce, which Mr. Wilson asks authority to connect by a spur track with his main 
line in case he is denied the use of Government land, as asked and us was approved 
by General Henry, as above stated. The permission to cross the Government road 
to the site for power house in Santurce and to erect a power plant for operating the 
road, and for general commercial purposes, is recommended. 





Such of these requests as at the time had been made were referred 
to General Brooke while in command of the Department of Porto 
Rico, who reported thereon as follows: 

* * * The tramway is a public necessity, and the improvements contemplated 
should be made at once, but the Government should, in my opinion, if it grants 
them, make the condition that it in no way gives the tramway any privilege beyond 
what is provided in the original concession. * * * (See third indorsement, Doc. 
21.) 

As constructed and now existing, the tramway starts at the square 
of Puerto de Espafia, where the ferry crosses the harbor of San Juan 
and other boats jand, and at a point about 500 yards from the business 
center of the city. Thence, passing the square of Columbus, the line 
traverses the length of the island of San Juan, a distance of about 2} 
miles. It then crosses the San Antonio lagoon and traverses a pri- 
vate right of way for about 200 yards, and then occupies a portion of 






































The tramway is of 
to permit the const: 
motive power in use is 
win locomotives, 1T pass 

The company has const 
shops, yard, and car burn at Ri 


THE CHANGE OF 3 


The royal order granting the co 
a tramway,” and was silent as to 
royal order required that he 
approved” for said tramway. 

The approved project contained ollow 
Ins. Div.): : 7 

5. If the steam power, which it is thought of 
either on the Garretera or running over the 
granted by way of trial, should not give satisfae 
cause the slightest inconvenience in the opinion 
present at the experiments, to the peopleand te 
concessionnaire shall employ animal force to oper 
of claim being allowed him for this change of power. 

It appears evident from this provision that 1 
made a condition subsequent upon which d 
the concession. Experimental in the first ii 
was considered as permitted as a favor, not enj 
The plain purpose of the provision is to requ 
consider his rights as subservient to those of 
operating suid road, and to secure the use of 
would not ‘‘ cause the slightest inconvenience.” 

There might be a question of the right of the 
ment of Porto Rico under this clause of the 
the company to use electricity, but may it not 
the use does not encroach upon the rights of ind 
eral public? 

The streets through which this tramway passes ar 
the placing therein of poles on which to stretch 
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tributing wires would probably interfere with the free use thereof by 
the public. This is recognized by the tramway company, and the 
privilege of setting up poles along the entire route is not asked. The 
company propose to stretch the wires by attaching them to the bnild- 
ings along the right of way wherever possible. The company also 
recognizes that its concession does not privilege it to exercise the 
right of eminent domain, and that the right to attach the wires to said 
buildings must be secured from the owners thereof, and the applica- 
tion does not seek to secure from the Secretary of War the authority 
to exercise the right of eminent domain in this regard. 

It is not. necessary for the Secretary of War to grant the company 
the privilege of setting poles along the military highway. The tram- 
way company erected poles for a telephone line along the right of way 
already occupied by the road. This was done under « concession for 
a telephone line from the Spanish Government. The poles are still 
standing and the telephone line in operation. ‘The poles in present 
use are too small to sustain both trolley wires and telephone wires, 
but the intention of the company is to replace them with poles of 
larger size, 

In the event that the Secretary of War shall deem it advisable to 
permit the use of electricity as a motive power on this tramway, as 
now constructed, it might be well to avoid a misconception of the 
authority granted by a provision specifically denying the right to 
place poles in the streets or military highway now occupied, except in 
such places as may be designated by the military commander of the 
department, or to attach wires to private property without the con- 
sent of the owner. 

If I properly understand the application, its extent and intent in this 
regard, it is to secure permission to stretch wires along its right of 
way at such height as may be prescribed for the purpose of utilizing 
electricity as a motive power. To illustrate: If the company contem- 
plated moving its cars by storage batteries without the necessity of 
wires to distribute and deliver the power and requested the permission 
of the Secretary of War so to do, the question would be one of regu- 
lating an existing right, to wit, the right to operate the tramway. If 
a trolley wire is stretched along and over the right of way already 
secured and occupied, at such height as to prevent injury or obstruction 
to the public, and held in place by supporting wires attuched to private 
property, with the consent of the owners, is it not still a regulation of 
an ceisting right rather than a grant of new right? A liberal inter- 
pretation of the rights of the concessionnaires would justify such hold- 
ing. and the interpretation of the concession is to be determined by the 
Secretary of War. 










































built, by maintaining | 
concession. The appli 
tain way. As already st 
long enough to admit of 1 ils be 
does not appear to the writer that 1 
if the space between the rails o 
serious obstruction to the traflie 
sioned hy the passage of the cars 

the width of the car rather than the 
to inquiries made at the hearing had 
tives of the company stated that the 
said tramway varied from 64 feet to 7 
of the company to equip the cars now 
ard gauge and continue their use, and 
in width, which, they stated, was the’ 

The question of the gauge at which the tr 
be maintained seems to be one to be d 
War exercising the power of regulating an @3 
the creation of a new one, 5 

In this connection attention is direeted to the elai 
that on October 15, 1898, the requisite auth 7 
power and the gauge of the track was gran w 
ties in Porto Rico. In regard thereto Ge 
says: 

There seems to be no doubt that a few days before re 
by Spain a Spanish official, whether duly empowered or} 
sion to Mr, Ubarri to substitute electricity for steam po 
of the track, The permit, however, is coupled with the 
plans of the changes shall be submitted for approval. (Do 

If the proposed changes in the motive power @ 
road are considered as regulations for the exere 
the alleged action of the Spanish authorities is im 
lations being, of necessity, subject to the app 
tuthorities now in charge of the provisional gove 

If said proposed changes are considered as b 
become linble to the tests applicable in other cases 
Pee In regard thereto Halleck says: 


ce he proper test is the purpose of the grant, i. e., the fides 
" # Int. Law, 3d ed., vol. 2, chap, an, sections ae 
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The United States Supreme Court say: 


Grants of soil made flagrante hello by the party who fails, can only derive validity 
_ from treaty stipulations. (Harcourt r. Gaillard, 12 Wheat., 523, 528.) 
- No attempt has been made in these proceedings to establish the Jona 

&des of the authorization attempted by the Spanish officials. If the 
Secretary of War shall consider such showing necessary, the matter 
should be again forwarded to General Davis for investigation and re- 
port, and the applicants so informed. 

The showing at present consists of a statement in the application 
herein that such permission was secured and ‘‘is set forth in a com- 
munication from the office of the Secretary of Fomento, and signed hy 
the subsecretary thereof, an English translation of which is as follows: 


No. 366. 

Asa reply to your favor of the 50th of September last, soliciting authorization to 
change the present system of steam locomotion for electricity on the tramway of 
which you are concessionnaire, and to widen the road 1 meter and 44 centimeters, 
the secretary of the cabinet has granted your request, but you must present at the 
office of the secretary a detailed statement of the changes, which must be approved 
before they can be carriel out. * * * 4 

At Porto Rico, the 15th day of October, 1898. 

Caniisto Rowena, 
The Under Secretory, P. 8. 
(See Doc. 39, p. 2, Ins. Diy.) 


THE EXTENSION OF THE TRAMWAY ON CERTAIN STREETS IN SAN JUAN 
FOR A DISTANCE OF ABOUT 1,500 FEET, SO AS TO FORM A LOOP. 


This privilege is greatly desired by the company and urgently 
insisted upon. The claim is made that if electricity is used as a 
motive power the loop is necessary for the best and most efficient 
operation of the tramway, although not indispensable for a service of 
medium efficiency. That such extension would be a convenience to 
the public, promote the general interests of the city, and greatly 
benetit the company is undoubtedly true. In reporting favorably on 
this proposal, General Davis says (Doe. 82, p. 12): 

While it will be valuable to the road, it will also be of greater value to the city. 
* e* 

The width of the streets in which it is proposed to build the loop 
varies from 4.62 meters to 6.90 meters from curb to curb. (Oral 
statement by manager of company.) 

If permission to construct and operate this extension is a franchise 
originating with the sovereignty of the United States and conferred 
upon the beneficiary by an officer of the executive department of the 
United States Government, it would seem to be inimical to the admin- 
istrative policy heretofore announced by the Secretary of War, that 
franchises in Porto Rico would not be granted at the present time. 
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The theory is that the 


ish sovereignty possessed the 
constructed and maintained 
palities also possessed the ri: 
be used; that usage of such s 
authorized by the municipalities h 
plete alienation, and that such rig 
of sovereignty. 
The inhibition is that contained i 
General Order, No. 188, series of 18! 
Executive Mans 
Until otherwise ordered, no grants or con 
franchises for the construction of public or ¢ 
tramways, telegraph and telephone lines, wate 
ete., shall be made by any municipal or other ‘ccal: 
in Porto Rico, except upon the approval of the maj 
tary forces of the United States in Porto Rica, abe 
grant or concession. be so especially authorized by the Se 


The applicants herein have undertaken to sec 
consideration in conformity with said order, 
an application to the municipal authorities of § 
to make said extension and requested said authe 
able action thereon, and said application then to” 
military authorities in compliance with said Gen 
(Doe. 48, Ins. Diy.) 

The municipal council acted u-on said applicati 
following: 

The municipal corporation recognizes the project of the 
and beneficial to the city, and as such recommends it to the 
ington, this declaration not involving the privilege of consid 
utility as regarded by the Spanish law still in force in the island, le 
consequence the interest of the third party. (Dor. 48.) a 


The application of the company. with a statement of 
the municipal council attached, was forwarded to the | 
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commanding, who recorded his action thereon by the following 
indorsement: ‘“‘App’d. Guy V. Henry, Major-Gen’l Vols., Com’g.” 
(Doc. 48.) 

The company now presents the application and said proceedings 
thereon to this Department, with a request that said grant or conces- 
sion be authorized by the Secretary of War. 

A strict interpretation of General Order, No. 188, would probably 
require that the authorization of the Secretary of War is a condition 
precedent to action by the major-general commanding, whose approval 
isa condition precedent to the grant of a concession by the municipal 
authorities. (G. O. 188, series 1898.) However, if the Secretary of 
War shall see fit to ratify the action heretofore taken herein, the 
irregularity would be cured. 

If the Secretary of War shall decide to allow the extension of the 
tramway to form said loop, it will be proper for him to determine 
which of his powers he will exercise and the extent of the grant or 
permission. That is to say, whether he will exercise his power as the 
representative of the sovercignty of the United States, and by such 
exercise create a complete grant, confirming vested rights, or exercise 
the ** police power” which he possesses as the head of the provisional 
government of Porto Rico, by virtue of which and other powers of 
said government lodged in him he is authorized to regulate and con- 
trol such public matters as the use of streets and other things relating 
to the public convenience, health, and welfare. If so granted, the 
permission will be a regulation of the use of certain streets, and may 
ne limited * until otherwise ordered,” or by the duration of the mili- 
tary government in said island, or by such definite terms and condi- 
tions as shall seem advisable to the Secretary of War. 

It may he well to direct attention that the permission to be secured 
by the exercise of what is termed herein the ‘‘ police power” is not 
what is known as a ‘* revocable license,” although the authority con- 
ferred is somewhat similar. A revocable license relates to property 
owned by the United States—property in which the United States 
possesses the proprietary rights as well as the sovereign rights. The 
authority to grant a revocable license as to such property is conferred 
upon the Secretary of War by act of Congress approved July 28, 1892. 
(27 Stat. L., chap. 316. p. 321; see Supp. U. S. Rev. Stats., vol. 2, 
p. 56.) 

If the fee to a street iia city in Porto Rico was in the municipality 
under Spanish dominion and such property right was not destroyed 
by the cession of sovereignty, it is submitted that the property rights 
of the municipality are to be respected equally with those of an indi- 
vidual. (Cohas 7. Raisin, 8 Cal., 443: Hart +. Burnett, 15 Id., 530; 
Payne and Dewey +. Treadwell, 16 Id., 221; White ». Moses, 21 Id., 
34; Merryman x». Bourne, 9 Wall., 502; Moore v. Steinbach, 197 
U.S., 70, 81.) 
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streets involved, It ? 
decision turns upon t 
Davis as to who owns th 
which it is proposed to h 
Rio Piedras Tramway. 
This question of fact beco 
the Secretary of War of the 
authorities of San Juan to 
ground occupied by said streets 
the municipal authorities of San 
said property without the auth O 
(Moore », Steinbach, 127 U. 8., 70, 81. 
Stated directly, the propositions a 
(a) If the municipality of San Juan owns 
to grant the permission belongs to the muni 
especially authorized by the Secretary of 
(b) If the fee belongs to the United States, tl 
issue a revocable license granting the desired p 
(c) If the fee belongs to the United States, 
terial except as a means of informing the See 
taking said action. 
If the Secretary of War shall ratify and a 
fore taken by the municipal authorities hereon, t 
is to be determined by him in accordance wit 
rights conferred. 
If the rights are merely those of permissi 
of the streets, to be exercised temporarily 
ing, it would not seem necessary for the See 
than to fix the terms and conditions upon which 
be exercised. 
If the Secretary of War shall determine tha 
San Juan has the right to grant the privileges ¢ 
mitted to exercise said right in this instance, 
the right is a vested property right, and that 
approve the action heretofore taken by the 
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that end, it then rests with the Secretary of War to say what, if any, 
further proceedings are to be had. 

In dealing with the property belonging to the municipality the 
municipal officers do not exercise the rights of individual ownership 
thereover. They possess only such powers as have been delegated to 
them, and must ordinarily exercise them in a prescribed manner. 

Regarding the powers of municipal government and their regula- 
tion and control in Cuba, the Attorney-General says (letter of July 10, 
1899, opinion on ‘‘ Dady contract”): 


Cuba, however, is now under the temporary dominion of the United States, which 
is exercising there, under the law of belligerent right, all the powers of municipal 
government. In the exercise of these powers the proper authorities of the United 
States may change or modify either the form or the constituents of the municipal 
establishments; may, in place of the system and regulations that formerly prevailed, 
substitute new and different ones. Upon this line the same authorities, exercising 
sovereignty over the island, have the power to provide the methods, terms, and 
conditions under which municipal improvements, which relate entirely to property 
belonging to the municipality or held by it for public use, may be carried on. The 
old provisions of the Spanish law may be adopted, so far as applicable, or they may 
be entirely dispensed with and a new system set up in their place. The municipal 
authorities of Habana, in the matter of engaging in the construction of public works, 
may be permitted to proceed under such law as is now applicable, if that be ade- 
quate, or they may, at the will of the military commander, be restrained from 
engaging in any such works or from permitting any such works to be carried on, 
although inchoate or even completed cuntracts therefor have previously been 
entered into. (22 Op. 528.) 


This opinion applies with equal force to Porto Rico. 

This concession differs from those ordinarily granted by Spain in 
that the tramway and the vehicles operated thercon are considered as 
being ordinary conveyances, like a cart, stage, or automobile, and 
entitled to similar rights of passage on the public highways and sub- 
ject to similar limitations. The royal order granting the concession 
declares: 

22. The tramway being considered a mere vehicle running through the public 
highways, the concessionnaire is obliged to observe the regulation of police which 
mnay be imposed on all other vehicles to make use of the road, San Antonio Bridge, 
and town crossings. (Doe. 54, Ins. Div.) 

By other provisions in the concession, the operation of the tramway 
is subject to such regulations for the operation of railroads in said 
island as are not in conflict with the decree of concession. (Id., 
Spec. 19.) 

Being considered as operating an ordinary vehicle, and not a work 
of public utility. the tramway company was not empowered to exer- 
cise the rights of eminent domain in the sense of acquiring property 
without the assent of the owner, and was not exempt from taxation. 
(Doe. 54; also Report of Gen. Davis, Doc. 32; Report of Sec. of Jus- 
tice. Dent. Porto Rico, Dec. 3, 1896: Doc. 34.) 






































stopping stations, and shall de 
public interests. * * * 

Fifth, The concessionnaire shall not pro 
forms, and crossing of roads, water 
how much they may be considered 
domain of the State, than those granted fo 
authorization which is given for it. * . 

Nineteenth. The concession of this tramw 
the occupation to which the first condition | 
the period of sixty years, subject to the pro 
of the decree law of the 14th of November, 
modified by the law of the 15th of June, 
tions for railroads, in so far as it is not 
decree law before cived, the rules which the 
dictate to him being also observed by the cone 


work. 4 


Without stopping to investigate the right 
sionnaire under Spanish dominion to extend 
of San Juan, further than to determine that si 
could only be exercised by and with the approval 
it seems apparent from the provisions of #] 
quoted that the right, if it existed, did not at 
until the road was definitely located or conatr 
such time the right was inchoate, su) judiee. As 
Attorney-General says: (22 Op. 549.) 

Tf in the granting of a right or privilege the sovereign 
authority which may affect its untrammeled exercise and e1 
of the nature of an absolute one, but wholly of an inc u 
As to inchoate, imperfect, incomplete, and equitable rights, th 
is the absolute dictator. They can not be exercised against his 8 
by his grace, and his affirmative exercise is necessary to the val 
sion. (Op, Atty. Gen, on App. of Valdez to use Water P 
P. R.; letter to Bec. of War, July 27, 1899.) 


While the company proposes to support its tre 
loop extension by brackets attached to buildings 
extension where such course is feasible, attenti 
fact that at certain places on the proposed line t Sone 
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on one or both sides of the street and at such points it would be neces- 
sary to erect poles. 

Fora better understanding of this matter attention is directed to a 
map of the ¢ity of San Juan, filed herein as Document No. 35, Insular 
Division. The solid red line on said map shows the proposed route of 
_ the loop extension. Commencing at the point where the red line joins 
the black line, which indicates the tramway as now constructed, and fol- 
_ lewing the red line as it proceeds westward, there is reached a junction 

of the solid red line and a broken red line. The solid red line indi- 

cates the route proposed by the company; the broken red line indicates 

a change in said line, as suggested by General Davis. The route indi- 

cated by the broken red line passes over an open field on which there 
 arenostructures. Certain portions of it are marked as parks, but they 
are parks in the sense only of being reserved for that purpose. The 
solid red line parallels the military highway, but does not encroach 
thereon, and along the route indicated by the solid red line there are 
also no structures. From the point where the proposed route leaves 
the line as constructed until it crosses the street known as ** Calle de 
O'Donnell” there are no structures to which brackets could be attached, 
and in order to operate the road by electricity it would be necessary 
to erect poles to sustain the trolley wire. After the route crosses San 
Francisco street there are buildings on both sides, and poles would 
not have to be erected until the road crossed the street known as 
“Calle de la Cruz.” From this point on there are buildings on the 
north side of said street, but none on the south side of the street, 
which is a park known as “Plaza de Alfonso XII.” It would be 
necessary to erect poles along the south side of the street for the 
length of the park when the extension reaches the street known as 
“Calle de José.” On this street the extension turns south and the 
buildings could be utilized until the extension reached the street. known 
as “Calle de Tetuan.” From that point on the proposed route 
‘traverses a portion of the city in which no buildings are constructed, 
and the abutting land is owned by the United States. General Davis 
suggests that, if the Secretary of War permits the construction of the 
proposed extension, the company be granted the privilege of erect- 
ing poles throughout the line of said extension at such places as may 
be designated by the municipal authorities and approved by the com- 
mander of the military department. 

This object could also be accomplished by having the company state 
definitely and specifically the places on the property owned by the 
United States at which they desire to erect poles and the Secretary 
of War issue a revocable license permitting them so to do, and the 
question of erecting poles in the municipal streets be referred to the 
municipal authorities and the commander of the military department, 

Tn his report thereon General Davis calls attention to the fact that 
the city of San Juan greatly needs revenues, and recommends that 

















































THE CONSTRUCTION AN 
The harbor front al 
proprietary rights h: 
The Secretary of Wi 
izing the construction 
terms and conditions as he se 
General Davis reports in 


present necessity exists for the ir 
front. (Doe, 32, p. 7.) 


THE CONSTRUCTION AND OPER ’ 
A COCOANUT GROVE ON THE BE 
AS A PLEASURE RESORT, 


The attention of the Secretary is 
blue prints attached to Document Ne 
the location of the grove and the ext 
by this part of the application. 
purchase or otherwise, a right of 
lying between the tramway, as now 
the tramway lies on the side of the mi 
grove, and in order to reach the grove it! 
to lay a track across the military road. T 
requested. The military road being pr 
the Secretary of War is authorized to 
of revocable license. 

It will be noticed that this branch passes 
be a portion of the village of Santurce, lyt 
the military road, In conversation with Gen 
the writer that the village of Santurce was a 
out defined streets, and that this branch would 
the passage of the public. 


: 
or 


TO PURCHASE OR LEASE FROM THE UNITED STé 
AN ELECTRIC PLANT. 


Attention has been directed hereinbefore 
Attorney-General that the Secretary of War 
the United States situated in Porto Rico, but th 


property by ees a revocable license. 
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eneral Davis reports favorably on the application for a lease of 
th site, and if there are no military or other reasons against permit- 
the erection of a building on the location desired, it might. be an 
additional means of revenue for the provisional government. From 

1¢ statements made by the representatives of the tramway company 
at the oral hearing, and also the statements made by the representa- 
ives of the company to General Davis and by him communicated to 
the writer, it appears that in the event that the Secretary of War shall 
nt the request of the company to cross the military road, and 
thereby enable it to build an extension to the cocoanut grove, it will 
be unnecessary for the company to secure a site for its electric plant 
‘on Government property, as the company cun secure a good location 
for said building along the line of the proposed road to the grove. 
This is what is contemplated in the request of the company numbered 
seven in this report, and therefore suid request number seven needs 
no further explanation, 


APPLICATION OF SAN JUAN LIGHT AND TRANSIT COMPANY. 


‘There remains to be considered the application of the San Juan 
| Light and Transit Company for permission to install a system of elec- 
| tric lighting in the city of SanJuan, The San Juan Light and Transit 
| Company is an American corporation, organized under the laws of the 

State of New York, The articles of incorporation were filed May 13, 
1899, The company does not claim to have acquired any rights from 
the Spanish Government. It is an application for a new and original 
franchise, : 

The company have applied to the municipal authorities of the city 
of San Juan for the desired privilege, and said municipal authorities 
have consented to the grant of said privilege, subject to the approval 
of the general-in command of the department and the Secretary of 
War. The questions thus presented have been discussed in connection 
with the privilege of extending the loop, and therefore need not be 
repeated, 

General Dayis reports favorably in regard to granting this franchise, 

Attention is directed to the fact that on account of the streets in San 
Juan being narrow, the erection therein of electric-light poles would 
be a serious obstruction, and should be obviated wherever possible. 
The representatives of the company recognize this and say that forthe 
purposes of distributing the light they could attach their wires to the 
buildings, and that they propose to secure the right so to do from 
the owners of the buildings. They understand that they can not 
secure the privilege of exercising the right of eminent domain from 
the Secretary of War, and do not request such privilege. 

The attention of the Secretary of War is also directed to the fact 
that an electric-lighting system is already installed in the city of San 
Juan under a concession from the Spanish Crown. If the Secretary 


property 
jie casas 
the pss 
Tt will be. observed 
applications involved he 
call for 
are alternative. It is tl 
of an order in regard thi 
as to his determination. 








































The foregoing report 
Porto Rico for his cnaideraieare in 
Secretary of War, as follows: 


You are hereby authorized to approve, 
ings of the municipal council of San Juan, P. R. 
matter of the application of the owners of fi 
Company to extend its tramway and to chang 

The authority hereby conferred is to be exer 
peace between the United States and Spain, 
orders now in force or hereafter established in Port 


Brig. Gen. Geo. W. Davis, , 
Military Governor of Porto Rico, San Juan, P. 1 


IN RE THE MATTER OF ANNULLING 
THE ISLAND OF CAJA DE MUERTOS 
DEPOSITS THEREIN, GRANTED BY 
MIGUEL PORRATA DORIA IN 1899. 


(Submitted May 22, 1900, Case No, 812, Division of Tnsta 


Ste: I have the honor to acknowledge the r 
the above matter with a request for a report t 
pliance with said request I have the further hor 
follows: 

In two letters, the first dated April 17, 1900, 
1900, Brigadier-General Davis directs the atte: 
of War to the grant made by General Henry to ] 
for the island of Caja de Muertos, under which | 
cise ownership over the phosphate a ing 
that steps be taken to cancel and annul said 
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It appears from the papers that since 1893 a controversy has existed 
between several parties who were desirous of securing from the 
Spanish Government a concession to remove the phosphates on this 
island. Doria was one of the contestants. At one time the concession 
was ordered to be sold at auction, and, the sale being had, the con- 
cession was awarded toa man named Collado. Subsequently, at the 
instance of Doria, the grant to Collado was annulled. Thereupon 
Doria insisted that the grant should be made to him by virtue of his 
original proceedings. This application had not been acted upon at 
the time the island of Porto Rico became subject to military occupa- 
tion by the forces of the United States. On November 4, 1898, Doria 
addressed a communication to General Brooke reciting the previous 
steps which he had taken, and requesting that a grant of the desired 
privileges be made to him in virtue of such proceedings. In his com- 
munication to General Brooke, Doria says: 

After all the necessary steps had been taken and the only thing remaining to be 
done was to grant the final concession of this isle to the petitioner, * * * 
from which it would seem that he does not claim that he acquired 
absolute rights to the property from the Spanish Government; that 
there yet remained the final act on the part of the Spanish authorities 
conveying said right to him. 

Under the rule announced by the Attorney-General in the case of 
Ramon Valdez (with which opinion the Secretary of War is entirely 
familiar), Dorin does not possess concessionary rights which the 
provisional government of Porto Rico is authorized to recognize. 
(22 Op. 546.) 

It appears that during the pendency of the controversy Doria was 
given provisional authority, pending final decision in the matter, to 
remove the phosphates in this island upon payment of an annual rental 
and a royalty on cach ton of phosphate exported. The exercise of 
this privilege was limited to the time occupied in determining who 
should receive the continuing concession under the proceedings then 
instituted. Therefore, by the terms of the grant, the right to enjoy 
the privilege ceased when the concession was conferred upon Collado. 
Subsequently the concession to Collado was set aside; but, as a legal 
proposition, Ido not think this would revive the provisional grant to 
Doria in the absence of affirmative action in regard thereto by the 
Spanish authorities. Whether it did or not is now immaterial, for, 
at best, Doria was but a tenant at will of the Spanish Government and 
admonished from the inception of his tenantry of its temporary char- 
acter. When the Spanish Government ceased to be the proprietor of 
the property and the United States became the owner thereof, Doria 
would certainly be no more favorably conditioned. 

General Brooke did not see tit to finally determine the claim made 
by Doria, and the matter was presented to General Henry, who sus- 
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involved herein, to see 
directed. (See report “In 
Privileges in Cuba, Porto B R 
19, 1900.) 
In his letter to the Secreta 
Davis states that he has consulted 
he and the Governor are in doubt a 
said grant. : 
Under the rule announced by t 
matter, and in his opinion on the 
wharf on Government property in Porte 
“annulling” the grant under consider 
by General Henry. 
If this view is accepted the only ques 
to prevent the spoliation of property owned | 
Porto Rico—the civil governor or the militar 
The law of Congress establishing a civil g 
approved April 12, 1900, provides as follows: 
Be it enacted by the Senate and House of BR 
in Congress assembled, That the provisiande this ct 
Rico and to the adjacent islands and waters of the ish 
- fourth meridian of longitude west of Greenwich, which w 
States by the Government of Spain by treaty entered 
December, eighteen hundred and ninety-eight; and the na 
this act, shall be held to include not only the island of th 
cent islands, as aforesaid. 
Section 18 of said act is as follows: 
Sec. 13. That all property which may have been acq 
United States, under the cession of Spain in said bei. pe 
road houses, water powers, highways, unnavigable s 
subterranean waters, mines, or minerals under the suri 
property which at the time of the cession belonged, under th 
force, to the various harbor-works boards of Porto Rico, 
docks, slips, and reclaimed lands, but not including harbor: 
is hereby placed under the control of the government estab 
administered for the benefit of the people of Porto Rico; 
bly hereby created shall have authority, subject to the li 
its acts, to legislate with respect to all such matters as it 1 1 
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From this it seems clear to my mind that the duty of = + 
unlawful appropriations of said public property devolves «e" 
ernor Allen as the present head of the government of ‘the 
to enforce such protection he may lawfully call upon the no 
commander of the United States forces in the island to aid his 
endeavor. 

Tf the views expressed are accepted by the Secretary, 
procedure for the War Department is to return all the p 
to General Davis, and advise him that the Secretary is of 
the commanding officer of the United States military forces 
Rico is now without authority, in the first instance, to exes. 
powers of the United States in said matter, such authority a) 
ing duty having been conferred upon the civil governor by 
sional enactment. 


By direction of Hon. George D. Meiklejohn, Assista 
War, on June 4, 1900, the papers in the case were 
officer in command of the military forces of the Unite 
Rico, indorsed as follows: 

The Assistant Secretary of War is of the opinion that the com 
the United States military forces in Porto Rico is now without an 
instance, to exercise powers in the case, such authority anc 
been conferred upon the civil governor by Congressional ena 

You are, therefore, authorized to transmit these papers du, 

Porto Rico. 

A copy of the opinion, as rendered by the law officer of the Customs and Insular 
Division, in which the Department concurs, is forwarded herewith, as it may afford 
information in the consideration of the case. 

By order of the Secretary of War. 

CiarENCE R. Epwarps, 
Acting Assistant Adjutant- General. 


IN RE CONTRACT WITH WOOLF ET AL. REGARDING THE MANU- 
FACTURE AND USE OF ELECTROZONE FOR PUBLIC PURPOSES 
IN HABANA, CUBA. 


[Submitted December 31, 1900. Case No. 2086, Division of Insular Affairs, War Department.] 


Str: I have the honor to acknowledge the receipt of your request 
for a report on the above-entitled matter, and to respond thereto as 
follows: 

This application is a request that the Secretary of War— 

1. Assent to the action of the original contractors, who have sold 
and assigned a one-third interest in said contract to the Electrozone 
Commercial Company, New York. 

2. Recognize said Electrozone Commercial Company as a party to 
the contract. 




































lieutenant, Cong of 
sion of Cuba, and subse 
8. Dudley, judge-advocate, _ 
ments it appears that they entert 
governed by the provisions of s¢ 
Statutes. (See third and fifth ind 
authorities of Cuba apparently have n 
on this application by the Secretary | 
made, 

Tf the Federal Government of the 
in interest and bound by the contract 
governed by said section 3737 without 1 
ance, If the military government of Cub 
ment of Habana is the real party in intere 
tract, then I see no reason why the acti 
shenild be called for in the first instance. 
government of civil affairs in Cuba, that eha 
If the Secretary of War shall now recognize 
the Federal Government of the United States, 
after arise. 

The contract provides for the purchase of « 
trodes” and the right to use them in Habana, | 
ture of *‘electrozone” for public use of said city, a 
on the electrozone so produced at the rate of on 
per gallon for the first 50,000 gallons per day of 
and one-fiftieth of 1 cent for each gallon in exee 
per day. 

“Electrozone” is made from sea water, and ap 
highly charged with chlorine. It is used by the a 
to promote the sanitation of Habana. The con 
tion recites: 

This agreement, entered into this 10th day of February, 186 
Murray Black, lieutenant-colonel, chief engineer, U. 8. V., D 
of the first part, and Albert Edward Woolf and Rosamond We 
New York City, * * * of the second part, witnesseth, th 


. Black, for and on behalf of the Department of Habana, ma 
Woolf and Rosamond Woolf, do covenant and agree * * * 
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The written instrument is signed as follows: 


In witness whereof the parties aforesaid have hereunto placed their hands the date 
first hereinbefore written. 


Witnesses: 
Joun E. Tucker, as to WititaM Murray Buack, [s8AL.] 
Ta. Col., Chf. Eng., U.S. V. 
Hewry N. Hooper, Jr., as to Avsert E. Woorr, [sean] 
H. H. McGiyty, as to Rosavonp Woo .r, 
By A.pert E. Wootr, [skat.] 
Attorney in fact. 


This instrument, so executed, was approved as follows: 


Approved, February 11, 1899. 
Wituiam Lupvow, 
Governor of Habana. 


In determining the character of a contract, the subject-matter and 
the situation of the parties are to be fully considered with regard to 
the sense in which language is used. 

At the time this contract was entered into (February 10, 1899) the . 
city of Habana was subject to military occupation by the military 
forces of the United States. As a result of this occupation the 
administration of the civil government devolved upon the occupying 
force. This requirement included the administration of municipal 
affairs as well as the affairs of the General Government. "The 
services required for such administration were to be performed by 
such persons as were designated therefor by the commander of the 
occupying force. Sueh commander designated William Ludlow, 
brigadier-general, U.S. V.. as the head of the municipal antares 
of Habana, and William M. Black, lieutenant-colonel, U.S. V., 
chief engineer for said municipality. In the exercise of the sear 
thus acquired, and in the discharge of duties arising from the neces- 
sities of the municipality of which they were officials, this contract was 
entered into. The intention of the parties (which at all times ix the 
pole-star of contract construction) was manifestly to render a service 
to the municipality. The service was of such character, being the 
sanitation of the principal seaport of the island and the promotion of 
the national commerce, that it was deemed just that the expense should 
be paid from the islind funds. But the contract as entered into created 
an obligation resting upon the municipality. Therefore it required 
and received the approval of William Ludlow. governor of Habana, 
and did not seek nor secure the approval of the major-general in com- 
mand of the forces of the United States in Cuba, who at that time 
performed the functions of military governor, nor the approval of the 
Secretary of War. 

The fact that said contract was drawn upon a blank commonly used 
by the officers of the Engineer Corps, United States Army, or in 



















possible and to conti 
local officials. 
I therefore recommend: 
1. That the Secretary of \ 
one to which the Federal G a 
2. That the application be re 
Cuba, and he be advised that the Seer 
contract relates exclusively to the 
the civil government of Cuba, and 
military governor, 
3. That the applicant be advised 


a 


By direction of the Secretary of W: 
in this case were returned to the mi 
information— 


That the Secretary of War declines to recognize 
Government of the United States is a party, and | 
tract relates exclusively to the administration of 
ment of Cuba and should be dealt with by the govern 








IN THE MATTER OF THE CLAIM OF 
Y LOBO FOR THE SUM OF THIRTY THOU 
AGES FOR BEING DEPRIVED OF THE OFFIC! 
HELD BY HIM IN SAN JUAN, PORTO RICO, 
ISH REGIME. 


[Submitted September 20, 1899. Case No. 833, Division of Insular Affal 


This is a claim for damages in the sum of $30. 
the provisional government of Porto Rico. ‘ 

The claimant asserts that his damages arose as fol llov 
randum” of claimant): 

In 1896 the claimant, Antonio Alvarez Nava, v 
in the city of San Juan. He claims that he paid 2 
the property rights of said office, and incurred o 
nection therewith sufficient to make the total e: 
30,000 pesos, That in November, 1898, he 
supreme court of Porto Rico to renounce his Sp 
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upon refusing so te do he was deprived of his office as notary and his 
property rights therein, and one Santiago Palmer was appointed in 
his place. : 

When this claim was filed at headquarters, Department Porto Rico, 
it was referred to the secretary of justice. From his report thereon I 
quote the following: 

On the 28th of October, 1898, * * * the then secretary of justice proposed 
among other appointments of notary, that of Antonio Alvarez Nava, who held at the 
time an office of similar class in the capital. * * * Mr. Alvarez Nava informed 
Major-General Brooke, on the 18th of November, that it being his intention to pre- 
serve his Spanish nationality, he was not in a position to accept the appointment 
of notary or to take the required oath. * * * In viewof that formal resignation, 
80 unconditionally made, the government filled the position thus made vacant by 
the nonacceptance of Alvarez Nava, appointing Mr. Palmer thereto. (See ‘‘Transla- 
tion of 4th indorsement.”’) 

General Davis, Brigadier-General commanding, in his indorsement 
says: 

Respectfully forwarded to the Secretary of War for decision. The brief herewith, 
marked ‘‘Record on file at department headquarters, etc., contains an abetract of 
the case. * * * 

By that record it appears that on October 28, 1898, the secretary 
of justice for the island recommended that said Antonio Alvarez Nava 
be appointed a notary, and the appointment was made. The next day 
his commission (Letter of College of Notaries) was issued. 

On November 19, 1898, the secretary of justice forwarded to head- 
quarters a letter of Mr. Nava saying he can not give up his nationality 
to become notary and declines the appointment. 

In passing upon this claim, the statement made by the secretary of 
justice for Porto Rico and that contained in the memorandum referred 
to by General Davis is relied upon as being correct. The facts as 
therein set forth present a proper case for the application of the legal 
maxim Volent/ non ft injuria—he who consents can not receive an 
injury. 

There is another reason why this claim should be rejected. On 
October 28, 1898, the date when the claimant alleges he was deprived 
of his office, the condition of war existed in Porto Rico. The proto- 
colof August 12 suspended hostilities but did not end the war. The 
United States. in the exercise of its rights as a belligerent, bad insti- 
tuted military government in the island. That government was 
intended (1) to promote the military measures of the United States in 
the war, and (2) to maintain peace and order in the territory subject 
to military occupation by the forces of the United States. 

So long as the condition of war prevailed and said government con- 
tinued to be an instrument of war, the United States could exercise, 
in territory so occupied, the rights and powers of a belligerent. 
While it is true that the inhabitants of territory under military occu- 































tinue in office, or he may di 
their places. This he does beea 
liberty to judge for himself wh 
justifies. 

In his application herein Nava says: 

Hence, no interference with private pr 
eccept on the grovnd af military reasons, and Wy 
nor did they exist. , 

It is unnecessary to argue the prop 
commander of a military foree is the 
' necessity, and can not subsequently 
enemy. As between the major-general 
army actively engaged in the conduct of 
sovereignty against which said war was w 
upon the judgment of the officer of the Uni 

The war was not ended by the protocol | 
condition of war continued until the treaty wa 
ratification had been mutually exchanged. N 
office by the proper exercise of a lawful aut 
rights therein ceased in October, 1898. It 
no rights to be guaranteed by the treaty of 

Since his office was taken away as a military 
promoting the purposes of the United States as ab 
for damages falls within the provisions of Article V) 
peace, as follows: 7 

The United States and Spain mutually relinquish all e 
and individual, of every kind, of either Government, or of 
against the other Government, that may have arisen since 
insurrection in Cuba and prior to the exchange of ratifieatio 
including all claims for indemnity for the cost of the war. 


The United States will adjudicate and settle the claims of its eit 
relinquished in this article. 


1 therefore recommend the rejection of this claim, 


x 
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The action of the War Department on this claim was as follows: 


Wark DgPARTMENT, 
Washington, September 21, 1899. 

Sm: In the matter of the claim of Antonio Alvarez Nava y Lobo for the sum of 
$30,000 damages for being deprived of the office of notary, held by him in San Juan, 
P. R., underSpanish régime, whivh was transmitted by your indorsement of the 19th 
ultimo, I have the honor to inclose herewith for your information copy of the 
opinion of Judge C. FE. Magoon, law officer of the division of customs and insular 
affairs of this Department, wherein he recommends the rejection of .said claim, 
which opinion is approved by this Department. 

Very respectfully, : G. D. Mrrc.wonn, 


Acting Secretary of War. 
Brig. Gen. Gro. W. Davis, 


Governor-General of Porto Rico, San Juan, P. R. 


MEMORANDUM FOR THE SECRETARY OF WAR. 
[Submitted December 12, 1899: Case No, 1207, Division of Insular Affairs, War Department.) 


The questions presented are as follows: 

1. Do the municipalities of Porto Rico, under the conditions now 
existing in the island, possess the right to contract loans and issue 
bonds for public improvements? 

2. What method or procedure must be followed in exercising said 
right? ; 

The municipalities of Porto Rico undoubtedly possessed and exer- 
eised this right under the Spanish régime. 

The Spanish provincial and municipal laws of Porto Rico (decree 
December 31, 1896) do not in direct terms confer the authority under 
consideration, The municipal laws of 1846 did specitically empower 
municipalities to contract loans. The municipal laws promulgated 
since then have not specifically referred to such power. But that said 
power existed is authoritatively declared by the royal decree of June 
30,1880, This decree is a rescript as to the exact. questions under con- 
sideration, and for that reason is quoted in full, as follows: 


LOANS, 


ROYAL ORDER OF JUNE 30, 1880, RESOLVING THAT MUNICIPAL COUNCILS MAY CONTRACT 
LOANS, CASES IN WHICH THEY MUST DO 80, AND RULES ISSUED THEREFOR. 


The colonial secretary communicated to His Excellency the governor-general of this 
island, under date of June 3 last, the following royal order: 

Your Excen.ency: Ihave informed His Majesty the King (whom God preserve) of 
the letter from Your Excellency of March 14 last requesting information as to whether 
municipal councils may contract loans and the manner of doing so. All that is 
stated to Your Excellency by several municipal councils and by the council of admin- 
istration of that island has been noted. And taking into consideration: (1) That the 











































council of state has fixed int 
affect the real estate of the mur 
referred to in article 80 of the 

ernment to grant or refuse a 
resolution over which the Go 
when the contract may involve’ 
article, on account of the necessity 
reason whatever, it then being the 
the approval of the same being n 
(5) That in accordance with artis 14 of ; 
taxes by the municipal councils must 
certain proceedings as the only compe 
what their character may be, without the 
the same being an obstacle to their au 
must be communicated to this department 
which appertains to the same in all branch 
law in conferring upon the authority of Your] 
empowers you to fix the conditions under 
payment of debts, as well as for the raising 
ments. (7) And, finally, that while special 
approved, Your Excellency is informed, in a royal e 
able to adopt the rules which you recommend in 
(1) That the loans be resolved upon by a majority of 
the provincial deputation, the council of admini 
island report on the proceedings. And (8) that 
competency of Your Excellency, making a report 
the King (whom God preserve) has deemed proper te 
informed in accordance with the opinion of the cou 
the municipal law in force does not oppose municipal 
they may consider necessary in order to attend to the ree 
ipality. And (2) that the competent authority to app 
your excellency, and that the institution and resolution | 
must be subjected for the present to the same rales you n 
letter of March 14 last, your decision being communicated 

And His Excellency having ordered the enforcement 

it is published in the official gazette, supplemented } 
observed for the fulfillment of the same. Habana, uly 1880. 
Secretary of the General Government. 


RULES CITED. 


1. The loan is to be resolved upon by a majority of the mi 
2. The provincial deputation, the government of the p 
administration must report on the proceedings. 
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3. The resolution of the matter shall be of the exclusive competency of the goy- 
rnor-general, 
"With regard to the conditions to which loans are to be subject, two classes may be 


a nuns dnstlond 40 tle paymnakel datie: 
. Loans destined to the raising of funds in order to attend to the various reqnire- 
ments, and especially for the construction of works of public utility. | 
The loans of the first class may consist in the emission of obligations to a suffi- qa 
lent amount, each one reduced in order that they may be applied to the payment of 
the debts to be satisfied, and the interest which the obligations are to bear can I 
otexceed the average of the legal interest on money during a number of years equal ' 
to that for which the aniortization of the loan is to be continued. 
The loans the object of which is to raise funds for the construction of works, or to 
quidate debts which can not be satisfied with obligations, must be contracted by 
neans of a public auction, in which the amonnt of interest of the issne shall he the | 
pject of the bids, whether they are to be issued at par, or on the rate of the issue, 
if the interest is previously fixed, with subjection ta the docnment of conditions 
relating to the provisions in foree on the subject. 
The municipal board in instituting the proceedings requesting earth Pi 
loans must state concretely each and every one of the purposes to which 
s obtained by virtue of the loan are to be destined and the amount a 
same, at well as the manner and the period in whieh the amortization is to take 
place und the annual wre roger a8 Ft ee 
j tha lntier jay be obtained from the revenues of the ordinary budget or 
extraordinary taxes are to be established or an increase in the aasessment., 


The following extracts from the municipal law of Porto Rico (dect 

) of December 31, 1896) show the authority and obligation of munici- — 
| palities as to public works and improvements, and to enter into con- 
tracts and incur liubilities therefor. (See municipal law of Porto Rico, 
Trans. Diy, Ins, Atfrs.); 


Arr. 29, In each district there shall be a municipal council and a municipal board, 

Arr. 33. In their character of administrative authorities municipal conncils shall 
exercise jurisdiction over the entire municipal district or the territory to whieh their 
action extends in the manner and form determined by the laws. 

Agr. 35, It is the duty of municipal boards to establish and create means to obtain 
fonds at the time and in the manner ordered by this law, as well as to revise and 
andit the accounts of municipal councils. 

Art. 74. Municipal councils are financial administrative corporations, and may 
only exercise the functions intrusted to them by the laws. Their title is impersonal. 

Arr, 75. The government and administration of the private interests of towns is 
under the jurisdiction of municipal councils, subject to the laws, and particularly in 
all that refers to the following subjects: 

First. Establishment and creation of municipal services referring to the arrange- 
ment and ornamentation of public roads, comfort and hygiene of the neighborhood, 
encouragement of its material and moral interests, and security of persons and prop- 
erty, as follows: 

1. Opening and survey of streets and parks, and of all kinds of roads of communi- 
cation. 

2. Paving, lighting, and sewerage 

3. Water supply. 

4. Promenades and trees. 

5. Bathing establishments, laundries, market houses, and slaughterhouses. 
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municipal services, 


The royal decree of 
Cuba and Porto Rico 
government in Cuba and Po’ 

Art. 61. The provincial and mun 
tinue in vogue (7) wherever not in 
the insular parliament shall legisla 

The decree of autonomy, ho 
existing law regarding munic 

Anr. 52. * * * Every legally constituted 1 
its own laws regarding public education, Pee q 

Arr. 55. The municipalities, as well as 
to freely mise the necessary revenue to co 
tion than to make the means adopted eo 
which shall obtain in the island. The 
be independent of manicipal resources. 

Arr. 62. No colonial statute shall abridge the p 
cles (52-62) in the municipalities and provincial 4 

Arr, 69, Every municipal measure for the p 
pal debt shall be without effect, unless it be a 
people whenever one-third of the number of 
of the loan or debt which, according to the nam 
shall make the referendum proceeding necessary, 
statute. 

From the foregoing it clearly appears that unc deri 
the municipalities of Porto Rico possessed the r 
issue bonds therefor. 

Such rights as the municipalities possess 
acter were retained upon cession of the is 
The right of municipalities to enter into co 
for the purpose of securing public improve 
the character and institutions of our Gove 
of sovereignty being effected, this right did r 
palities continue to possess it. 

The broad ground on which this doctrine rests is 

The conqueror who acquires a province or town from 
the same rights which were possessed by the State 


' —" 


wrmed a constituent part of the hostile State, and was fully and completely under 


~~ s dominion, it passes into the power of the conqueror upon the same footing. 


al 


* = * The case, however, is different where the enemy possessed only a quasi 
overeignty or limited political rights over the conquered province or town. The 
onqueror acquires no other rights than such ax belonged to the State against which 
xe has taken 2p arms. ‘‘ War,’’ says Vattel, ‘‘anthorizes him to possess himself of 
what belongs to hig enemy. If he deprives that enemy of the sovereignty of a town 
dr province he acquires it, such as it is, with all its limitations and modifications. 


>: Accordingly, care is usually taken to stipulate * * * that the towns and coun- 
- "tries ceded shall retain all their liberties, privileges, and immunities.” (Halleck’s 
“>: Int. Law, 3d ed., chap. 34, sec. 2.) 


. 


The right under consideration is of such kind and character as 
_ bring it within the protection of Article VII of the late treaty with 
“Spain. (Halleck’s Int. Law, chap. 33, sec. 12.) 
* Ina letter to this Department, dated July 10, 1899, with reference 
* to the Dady contract with the city of Habana, Cuba, Attorney- 


*y General Griggs says (22 Op. 527-528): 


3 


By well-settled public law, upon the cession of territory hy one nation to another, 
either following a conquest or otherwise, those internal laws and regulations which 
are designated as municipal continue in force and operation for the government and 
regulation of the affairs of the people-of said territory until the new sovereignty 
imposes different laws or regulations. Those laws which are political in their nature 
and pertain tothe prerogatives of the former Government immediately cease upon the 
tranafer of sovereignty. Political and prerogative rights are not transferred to the 
succeeding nation. Such laws for the government of municipalities in said territory 
as are not dependent on the will of the former sovereign remain in force. Such laws 
aa require for their complete execution the exercise of the will, grace, or discretion 
of the former sovereign would probably be held to be ineffective under the succeed- 
ing power. * * * Cuba, however, is now under the temporary dominion of the 
United States, which is exercising there, under the law of belligerent right, all the 
powers of municipal government. In the exercise of these powen the proper 
authorities of the United States may change or modify either the form or the con- 
stituents of the municipal establishments; may, in place of the system and regula- 
tions that formerly prevailed, substitute new and different ones. 

Upon this line, the same authorities, exercising sovereignty over the islands, have 
the power to provide the methods, terms, and conditions under which municipal 
improvements. which relate entirely to property belonging to the municipality or 
held by it for public use, may be carried on. The old provisions of the Spanish law 
may be adopted, so far as applicable, or they may be entirely dispensed with, anda 
new system, set up in their place. The municipal authorities of Habana, in the mat- 
ter of engaging in the construction of publie works, may be permitted to proceed 
under such law as is now applicable, if that be adequate, or they may, at the will of 
the military commander, be restrained from engaging in any such works. 


1 am of the opinion that the provisions of the Spanish municipal 
laws of L806, modified by the decree of autonomy of 1897, under con- 
sideration herein, are in force in Porto Rico at the present time, and 
that it is unnecessary to reestablish them = by order or otherwise. 
(American Ins, Co. +. Canter, 1 Pet.. 542: Halleck’s Int. Law, chap. 
34, sections 14 to 24.) 

The procedure to be followed in this matter is that prescribed by 
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formed a conetitnent part of the hostile State, and was fully and completely under 
its dominion, it passes into the power of the conqueror upon the same footing. 


= * * The case, however, is different where the enemy possessed only a quasi 


sovereignty or limited political rights over the conquered province or town. The 
conqueror acquires no other rights than such as belonged to the State against which 
he has taken up arms. ‘' War,’' says Vattel, ‘‘anthorizes him to possess himeelf of 
what belongs to his enemy. If he deprives that enemy of the sovereignty of a town 
or province he acquires it, such as itis, with all its limitations and modifications. 
Accordingly, care is usually taken to stipnlate * * * that the towns and coun- 
tries ceded shall retain all their liberties, privileges, and immunities.” (Halleck’s 
Int. Law, 3d ed., chap. 34, sec. 2.) 


The right under consideration is of such kind and character as 
bring it within the protection of Article VII of the late treaty with 
Spain. (Halleck’s Int. Law, chap. 33, sec. 12.) 

Ina letter to this Department, dated July 10, 1899, with reference 
to the Dady contract with the city of Habana, Cuba, Attorney- 
General Griggs says (22 Op. 527-528): 


By well-settled public law, upon the cession of territory by one nation to another, 
either following a conquest or otherwise, those internal laws and regulations which 
are designated as municipal continue in force and operation for the government and 
regulation of the affairs of the people-of said territory until the new sovereignty 
imposes different laws or regulations. Those laws which are political in their nature 
and pertain to the prerogatives of the former Government immediately cease upon the 
transfer of sovereignty. Political and prerogative rights are not transferred to the 
succeeding nation. Such laws for the government of municipalities in said territory 
as are not dependent on the will of the former sovereign remain in force. Such laws 
as require for their complete execution the exercise of the will, grace, or discretion 
of the former sovereign would probably be held to be ineffective under the sneceed- 
ing power. * * * Cuba, however, is now under the temporary dominion of the 
United States, which is exercising there, under the law of belligerent right, all the 
powers of municipal government. In the exercise of these powers the proper 
authorities of the United States may change or modify either the form or the con- 
stituents of the municipal establishments; may, in place of the system and regula- 
tions that formerly prevailed, substitute new and different ones. 

Upon this line, the same authorities, exercising sovereignty over the islands, have 
the power to provide the methods, terms, and conditions under which municipal 
improvements, which relate entirely to property belonging to the municipality or 
held by it for public use, may be carried on. The old provisions of the Spanish law 
may be adopted, so far ae applicable, or they may be entirely dispensed with, and a 
new system set up in their place, The municipal authorities of Habana, in the mat- 
ter of engaging in the construction of public works, may be permitted to proceed 
under such law as is now applicable, if that be adequate, or they may, at the will of 
the military commander, be restrained from engaging in any such works. 


I am of the opinion that the provisions of the Spanish municipal 
laws of 1896, modified by the decree of autonomy of 1897, under con- 
sideration herein, are in force in Porto Rico at the present time, and 
that it is unnecessary to reestablish them by order or otherwise. 
(American Ins. Co. ». Canter, 1 Pet., 542; Halleck’s Int. Law, chap. 
34, sections 14 to 24.) 

The procedure to be followed in this matter is that prescribed by 
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placed in the public treasury. Bs 

In 1896 the city of San Juan, Port 
500,000 pesos, for which the bonds of th 
The procedure followed was that above: 
referendum. The decree of autonomy h 
the law of 1896 the project was approved by 

In addition to selling the bonds and us 
for the construction of public works, T 
Porto Rico may lawfully contract for public 
tor in bonds. . 

The general law of public works for the isl 
provides: 

Arr. 48. Municipal councils may construct their 
tract, subject to the provisions of the present law cor 
tion with the works in charge of the state and of the: 
Affrs. p. 14. ) 

Under Spanish régime in Porto Rico, when it wa 
struct a public improvement by contract and 
the proposition in regard to the bondsand all. 
were embraced in the contract proceedings, : 
nomic” or financial branch of the project as_ 
‘“‘technical” or engineering branch. The * 
course prescribed for municipal contracts, 
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same as that herein described. Such differences as exist are not of 
sufficient importance to require recital and consideration at this time. 
‘The extent to which the exercise of said powers by municipalities may 
be regulated and controlled by the military authorities of the United 
States now in charge of the civil government of the island is con- 
sidered to be sufficiently discussed in the quotation from the opinion 
of the Attorney-General. 






Without determining the questions discussed in the foregoing report, 

the Secretary of War decided to continue in force the order probibit- 

_ ing the municipalities of Porto Rico from incurring indebtedness until 

such time as Congress, by appropriate legislation, should make pro- 

vision for the exercise of authority by municipalities and other polit- 
ical subdivisions in Porto Rico. 





IN RE GRANTING MUNICIPAL FRANCHISES BY THE MUNICIPALI- 
TIES OF PORTO RICO. 


[Submitted Gctober 9, 1499, Case No, 105, Division of Insular Aifuirs, War Department.) 


1. The municipalities of Porto Rico were empowered by the laws of Spain to grant 
concessions or franchises within their several territorial limits where the privi- 
leges granted relate to the use and occupation of streets or other property owned 
in fee by the municipalities. 

2. The rights of ownership, including that of alienation, possessed by the munici- 
palities under the dominion of Spain, continued under military occupancy and 
after the cession of the island to the United States, 

$. General Orders, 188, A. G, O., 1898, is a regulation of the exercise of the right; it 
does not affect the existence of the right. 

4. The exercise of the rights of ownership over property by municipalities in Porto 
Rico while under the provisional government now in charge of civil affairs in 
the island should be in accordance with the requirements of said General Orders, 
188, A. G. O., and the Spanish laws and regulations of municipalities in force in 
Porto Rico at the time the island was ceded to the United States, excepting such 
provisions as required the assent and approval of the officers of the Crown of 
Spain to the proceedings under said laws and regulations. 

5. The provisional government now in charge of civil affairs in Porto Rico is a part 
of the government of each municipality in the island as well as of the goyern- 
ment of the island considered asa whole. It is charged with the direction and 
control of the municipal powers as well as of the sovereign powers of adminis- 
tration and execution, and in granting concessions the municipal authorities are 
subject to such conditions as may be imposed by the provisional government. 


The treaty with Spain provides that the property rights of munici- 
palities are to be respected the same as are those of individuals. 
(Article 8.) 

Halleck says: 


A municipality has the same rights as a natural person to dispose of its property 
during 4 war, and all such transfers are prima facie as valid as if made in time of 
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(Art. 67.) 
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same as that herein described, Such differences as exist are not of 
sufficient importance to require recital and consideration at this time. 
The extent to which the exercise of said powers by municipalities may 
be regulated and controlled by the military authorities of the United 
States now in charge of the civil government of the island is con- 
sidered to be sufficiently discussed in the quotation from the opinion 
of the Attorney-General. 


Without determining the questions discussed in the foregoing report, 
the Secretary of War decided to continue in force the order probibit- 
_ ing the municipalities of Porto Rico from incurring indebtedness until 
such time as Congress, by appropriate legislation, should make pro- 
vision for the exercise of authority by municipalities and other polit- 
ical subdivisions in Porto Rico, 


IN RE GRANTING MUNICIPAL FRANCHISES BY THE MUNICIPALI- 
TIES OF PORTO RICO. 


[Submitied October 9, 1899, Case No, 105, Division of Insular Affairs, War Department.) 


1. The municipalities of Porto Rico were empowered by the laws of Spain to grant 
concessions or franchises within their several territorial limits where the privi- 
leges granted relate to the use and occupation of streets or other property owned 
in fee by the municipalities. 

2. The rights of ownership, including that of alicnation, possessed by the munici- 
palities under the dominion of Spain, continued under military occupancy and 
alter the cession of the island to the United States. 

3. General Orders, 188, A. G. O., 1898, is a regulation of the exercise of the right; it 
does not affect the existence of the right. 

4. The exercise of the rights of ownership over property by municipalities in Porto 
Rico while under the provisional government now in charge of civil affairs in 
the island should be in accordance with the requirements of said General Orders, 
188, A. G. O., and the Spanish laws and regulations of municipalities in force in 
Porto Rico at the time the island was ceded to the United States, excepting such 
provisions as required the assent and approval of the officers of the Crown of 
Spain to the proceedings under said laws and regulations. 

5. The provisional government now in charge of civil affairs in Porto Rico is a part 
of the government of each municipality in the island as well as of the govern- 
ment of the island considered as a whole. It is charged with the direction and 
control of the municipal powers as well as of the sovereign powers of adminis- 
tration and execution, and in granting concessions the municipal authorities are 
subject to such conditions as may be imposed by the provisional government. 


The treaty with Spain provides that the property rights of munici- 
palities are to be respected the same as are those of individuals. 
(Article 8.) 

Halleck says: 


A municipality has the same rights as a natural person to dispose of its property 
during a war, and all such transfers are prima facie as valid as if made in time of 
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The Spanish code defines ** owne 
Articte 348. Ownership is the right to e1 
ther limitations than those established by th 
Under the provisions of the Spanish h 
ing a prescribed procedure, might bu 
by the town with easements or concess 
entirely. 
On February 27, 1864, the general di 
the registers” decided that record is p 
whereby a municipal council attempts to al 


Civiles de Espaiia, Madrid, 1893; Ley 
note 2.) 

Under the laws of Spain the register of ¢ 
passes upon the title and legal effect of the i 
before permitting the registration. If he | 
defective or the conveyance unauthorized, 
Thereupon an action may be commenced aga 
tration, The action is in the nature of an ap 
an administrative officer and in a measure rese 
proceeding. The case above referred to was of 
the determination was in favor of the right of t 
rights to the streets. 

Independent of the question of owning the lan 
streets and the appurtenant right of alienation, fi 
Cuba were by Spanish law empowered to regula 
use of the streets maintained by them. 

Many franchises consist of the right to use a 
of a municipality for a certain purpose. Suc 

inarily convey title; it simply permits use in 
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continued to be the public property of the municipality as before the 
war, and that the laws of Mexico relating to the subject continued in 
force until changed by the legislative authority of the State. It was 
farther held that an a/ca/de grant made after the conquest was pre- 
sumed to be valid and was competent to convey title. (Cohas 
Raisin, 3 California, 43; Hart 7. Burnett, 15 California, 530; Payne 
& Dewey v. Treadwell, 16 California, 221; White ». Moses, 21 Cali- 
fornia, 34.) 

This doctrine is referred to and followed by the United States 
Supreme Court in Merryman ». Bourne (9 Wall., 592). This case 
arose in California, and as the doctrine was arule of property adopted 
by the supreme court of that State it was binding upon the Federal 
courts; but the United States Supreme Court followed it without 
criticism and impliedly approved it. (See also Moore ». Steinbach, 
127 U. §., 70, 81.) 

It is well to call attention to the fact that the foregoing doctrine 
applies only to such property as belonged absolutely to the munici- 
pality before the change in sovereignty. A municipality would be 
powerless to alienate or affect the title to lands or other property which 
passed to the United States under the terms of the treaty of peace 
with Spain, In Moore, Steinbach (127 U. $., 70, 81) the Supreme 
Court of the United States say: 

The doctrine invoked by the defendants that the laws of a conquered or ceded 
country, except so faras they may affect the political institutions of the new sovereign, 
remain in force after the conquest or cession until changed by him does not aid their 
defense. That doctrine has no application to laws authorizing the alienation of any 
portions of the public domain or to officers charged under the former government 
with that power. No proceedings affecting the rights of the new sovereign over 
public property can be taken except in pursuance of his authority on the subject. 

The laws of Spain fully recognize the right of cities, towns, and 
villages to acquire and dispose of real estate subject to the royal 
regulations which were made from time to time for that purpose. 
When once acquired by a municipality neither the Crown nor its officers 
can take away or grant to others any of these municipal lands., (Novi- 
sima Recopilacién, Lib. VIL, tit. 16, law 1.) The manner of granting 
lands to towns and the manner in which they were allowed to rent and 
dispose of them was not uniform. [t depended upon royal regulations, 
which were changed from time to time. At one period the towns could 
grant or sell them and at another they could only lease them. These 
grants, sales, and leases were always made by the municipal authori- 
ties, with the permission of the Crown, but neither the King nor the 
Crown officers could themselves dispose of the lands once granted to 
or acquired by the towns, 

Did the inunicipalities af Porto Rico own the fee of their streets 
under the Spanish 1égime? 

When a town is laid out under the general law of Spanish depend- 
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In Merryman ¢. Bourne (9 Wall., 592, 601) 


The conquest of California by the arms of the United 8 
become complete on the 7th of July, 1846. On that 
United States sueceeded to the rights and authority of tl 
The dominion of the latter sovereignty was then finally 
that of the former, Before that. time the pueblo or villa 
and under the laws of the country was entitled to the: 
seribed limits, known as pueblo lands. It had also an a} 
cil, and an alcalde. The alcalde was the chief executive i 
as such had authority to make grants of the pueblo lands. 

The exercise of this function was subject to the auth 
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In the case of Woodworth v. Fulton it was held by the sup 
that from the time of the conquest these pueblo lands, so fi 
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Tt was farther held that an alealde grant, made after the conquest, was to be pre- 
sumed valid and was competent to convey title. These doctrines are now firmly 
established as a part of the rules of property of the State. 


In Townsend » Greeley (5 Wall., 326) the court say (p. 334): 


The treaty of Guadalupe Hidalgo does not purport to divest the pueblo, existing 
at the site of the city of San Francisco, of any rights of property, or to alter the char- 
acter of the interests it may have held in any lands under the former government, 
Tt provides for the protection of the rights of the inhabitants of the ceded country to 
their property; and there is nothing in any of its clauses inducing the inference that 
any distinction was to be made with reference to the property claimed by towns 
under the Mexican Government. The subsequent legislation of Congress does not 
favor any such supposition, for it has treated the claims of such towns as entitled to 
the same protection as the claims of individuals, and has authorized their presenta- 
tion to the board of commissioners for confirmation. (See also Grisar ». McDowell, 6 
Wall., 363.) 


The case of Palmer v. Low (98 U. S., 1) involved conflicting claims of 
title to a piece of ground in San Francisco, Cal. The court sustained 
a title derived as follows: 


On the 19th of July, 1847, George Hyde was the duly qualified and acting alcalde 
of the pueblo of San Francisco, and as such alealde, on, the day Jast mentioned, 
granted the premises in controversy to George Donner, by a grant thereof duly 
made, recorded, and delivered by the alcalde, (P, 5.) 


In Cohas v. Raisin (3 California, 443) the court held (syllabus): 


Before the military occupation of California by the Army of the United States, San 
Francisco was a Mexican pueblo, or nunicipal corporation, and was invested with 
title to the lands within her boundaries. 

The occupation and subsequent acquisition of California by the United States did 
not suspend or determine any rights or interest of San Francisco in such lands. 

The pueblo retained dnring the war all its rights to municipal lands which had 
been conferred upon it previous to the war. The right to alienate is incident to that 
of ownership. The pueblo had the same right te digpose of its property during the 
war as a natural person, : 


In Welch v. Sullivan (8 California, 165) the court held that in Cali- 
fornia— 





The pueblos, under the laws of Spain and Mexico, had the right to dispose of cer- 
tain lands within their limits, to defray municipal expenses. 

The municipal law remained unchanged after the conquest until 1850, and grants 
of pueblo lands by American alcaldes were grants by the pueblo of its own prop- 
erty, which it had a right to transfer. 


In the body of the opinion the court say (p. 197): 


It is a misnoner to call these titles American alealde grants. They were the grants 
of the pueblo of its own property, which it had the right to transfer by virtue of the 
municipal law which was continued in force by the new sovereign until 1850. (See, 
also, Dewey rv. Lambier, 7 Calf., 347; Hart v. Burnett, 15 Calf., 530; Payne and Dewey 
v. Treadwell, 16 Calf., 232; White v. Moses, 21 Calf., 34.) 


Under Spanish law the town possessed the ownership, but the right 
to convey, which is ordinarily an inherent attribute of ownership, was 










































Saige condition in Porto ti 
longer in force in that island. 
may alienate the land and other 
ance with the provisions of the Spanis! 
and excepting the provisions requirin 
alienation by the Crown of Spain or its 
While the authority of the officers of 
and control the action of municipalities 
local officers of the municipalities are not 
cise of their rights. By reason of the « 
government existing in Porto Rico, the 
United States now in charge of said go 
municipal government as well as the g 
part thereof their action must be had in 
extent of their powers in Cuba is set forth by 
as follows (see letter to Secretary of War, July 
Cuba, however, is now under the temporary dominion 
is exercising there, under the law of belligerent right, : 
government, In the exercise of these powers the proper 
States may change or modify either the form or the constit 
establishments; may, in place of the system and regulations fi) 
substitute new and different ones. Upon this line the 
sovereignty over the island have the power to provide the 1 
ditions under which municipal improvements, which rel: 
belonging to the municipality or held by it for public use, ay 
old provisions of the Spanish law may be adopted, so far 
be entirely dispensed with and a new system set up in their p 
The proceedings required in granting a franel 
a municipality under the Spanish laws are (in g 
promoter presents a general project. If approv 
council he prepares detailed plans and specifieati 
approved, their commercial value or price is fixed 
Advertisement is made that a concession or ( 
tion of said plan will be sold to the highest bidder 
ing the terms and conditions most favorable to the 







Res rrcaakge of tra sdhtck cx tns Rost: pete Nose xe 
lent means and method for emp Joly ypenceur mera te 

thereof. The provisions of said laws are known and 

stood by the inhabitants and officials of the muni 

enforcement would create no animosity. ithe allt atoedod by Se? 
ing the exercise of municipal right from the dictation of the officers: 
representing the Spanish sovereign would be universally understood 
and therefore more highly appreciated than if the old law were abro- 
gated and a new law substituted. 














Without determining the questions discussed in the foregoing 

report the Secretary of War decided to continue in force the pro- 
visions of Executive order dated December 22, 1898 (G. O., 188, 
A. G. O., 1898), until Congress, by appropriate legislation, should 
provide for the exercise of authority by municipalities and other 
political subdivisions in Porto Rico. 


IN THE MATTER OF THE APPLICATION OF FERMIN SAGARDIA, 
AN INHABITANT OF PORTO RICO, FOR COMPENSATION FOR 
DAMAGES OCCASIONED BY HIS PROPERTY BEING STOLEN, 
INJURED, AND DESTROYED BY ROBBERS INFESTING THE 
LOCALITY OF HIS RESIDENCE. 


[Submitted November 23, 1899. Cause No. 1087, Division of Insulur Affairs, War Department.) 


‘The amount demanded by this applicant is $24,345. It is not claimed 
that the loss was occasioned or the damages inflicted by the United 
States troops, agents, or representatives. It is admitted that the loss 
was oceasioned by robbers and bandits. Therefore the facts are not 
sufficient to constitute a claim for lawful damages or equitable relief 
in favo Eat the applicant and against the Government of the United 



































afforded ae any goveeeeael vit 
is the rule must certainly be kn¢ 
If a contrary rule should be adop 
fying to those who haye suffered 
who would willingly perpetrate a 
would benefit them financially, but. 
posterous as the results of such ado 
claim should be rejected. 

General Davis in his indorsement h 

If it is desired that any investigation be mi 
instructions are requested. 

The investigation of such claims gives t 
leads the claimant to expect favorable 
make similar claims. This should not be 


The officers of the United States Army 
in the conduct of the affairs of the provi 
Rico should not be employed in the use 
claims of this character. General Davis 
view and will doubtless be pleased to learn 
tains it. 





The action of the War Department on this el 


8m: Referring to the claim of Fermin y Sagardia for 

of alleged losses occurring through the depredations of 

submitted by your reference of September 30 last, I have: 

attention to the inclosed copy of an opinion of the law o 

and Insular Affairs, which is approved by this Dep 
Very respectfully, 


Brig. Gen. Geo. W. Davis, 


re oe ie Oe 







tel aolp rn ee 

of 

death of OF get adibvesed  latacr 1 harhates 9 SAE lar 

: g that his consulate be permitted to administer upon t 7 
4 of the alien Jaw, put in force in the island of Cuba while 8 

prevailed therein. (Translation of article 44 hereto at 

Exhibit A.”) 

‘The court refused to comply with the request of the Spanish consul, 
‘and the estate was administered upon in accordance with the laws reg- 
-ulating the administration of estates of deceased natives of the island. 
The court at Santa Clara based its refusal to comply with the request 
of the Spanish consul upon two grounds: 

_ First. That it was not made to appear that the deceased had declared 
his intention, before a court of record, to continue his allegiance to 
the Crown of Spain, and therefore must be adjudged to have adopted 
et of the territory in which he resided ut the time of his 





















Second. That under Article XI of the treaty of peace with Spain 
(1898) Spaniards continuing to reside in the island of Cuba remain 
subject, in civil and criminal matters, to the jurisdiction of the courts 
of the country in which they reside, in accordance with the ordinary 
pe force therein, in the same manner as citizens of the country. 

‘The Spanish minister at this capital called the attention of the Goy- 
ernment of the United States to this matter by letter to the Secretary 
of State. The Spanish Government, being unwilling to concur in the 
et of the court at Santa Clara, requested the Government of the 
United States to annul the orders made regarding said estate by the 
judge of that court. 

» State Department transmitted said letter to the War Depart- 
In the letter of transmittal the honorable Secretary of State 















rtm ent commends the note to your early and, if possible, favorable con- 
iew of the apparent soundness of the ground on which the Spanish 


‘The inhabitants of the territories over w! 
Sraliricty will be shenred fa. the fren esenclen 5 
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the jurisdiction of the courts of the country wherein they reside, pursuant to the 
ordinary laws governing the same; and they shall have the right to appear before 


such courte and to pursue the same course as citizens of the country to which the 
courts belong. 


It will be noticed that Article LX guarantees Spanish subjects resid- 
ing if Cuba the right to continue allegiance to the Crown of Spain 
and still remain in said territory, retain their rights of property, and 
to engage in business. These rights have not always been conceded to 
the inhabitants of territory which is surrendered as a result of war. 
Upon the cession of Alsace and Lorraine by France to Germany those 
inhabitants who desired to retain allegiance to France were required 
to leave the country. 

Article LX also provides that Spanish subjects continuing in the ter- 
ritory surrendered shall ‘* have the right to carry on their industry, 
commerce, and professions, being subject in respect thereaf to such laws 
as are applicable to other foreigners.” 

Article XI provides that Spanish subjects retaining their allegiance 
to Spain and remaining in the island shall be subject to the jurisdic- 
tion of the courts of the country wherein they reside and shall have 
the right to appear before such courts and to pursue the same course 
as citizens of the country to which the courts belong. This article 
makes it impossible to deny to Spanish residents the right to appear 
in the courts of the country and demand and receive a hearing therein 
on an equal footing with the native citizens. Many nations refuse this 
privilege to aliens. The right to invoke the powers of the courts is a 
privilege essential to the protection of all rights. The Spanish Goy- 
ernment manifestly desired that its subjects domiciled in the territory 
surrendered should possess and retain this right and that in its exer- 
cise Spanish subjects so domiciled should have absolute equality with 
the native citizens. 

In the marts of trade in Cuba a Spanish subject is a foreigner and 
his rights are limited by existing or future laws regulating the acts of 
grace by which a foreigner is permitted to engage in the commerce 
of the island. But in the courts a Spanish subject resident in Cuba 
has all the rights of a native citizen. Correlatively, such Spanish resi- 
dents are subject to the jurisdiction of said courts. 

When a man dies it becomes the duty of the authority charged with 
providing the protection which civilized government affords to take 
charge of his estate and see that it is disposed of, either in accordance 
with letters testamentary of the deceased or turned over and accounted 
for to his heirs. This duty is equally binding whether the man be a 
citizen, an alien, ora publicenemy. Taking possession of the property 
is amply justified as an exercise of what is known as the police power 
of the state, but such exercise of authority is ordinarily considered an 
exercise of the right of the sovereign as parens patria, 







































by the treaty, wid the 4 
residence. If a Spanish “ct is 
court is the same as: that fw 1 
death his estate comes into. 
the island the same as would th 
Attention is directed to the 
of Cuba, but temporarily soje 
foreigner, and his estate would | ; 
other foreigners. Buta p 
the Crown of Spain is not so ¢ 
with as that of a foreigner, 
As has already been stated, the d 
persons is incumbent upon the g 
performing such service acts through th 
in the various communities throu 
authority in the first instance over the 
island would render it impossible for the 
obligation; for in the absence of authority 
the property would be exposed to the 
consul learned of the death and could pi 
to his possession or to that of his agent. If th 
ject was not a resident of Cuba at the time 
would still possess authority to take posses 
be required to surrender it, upon demand, the 
If the foregoing views are correct, it follows 
being made by the Spanish consul for a sui 
estate of Martf, the question as to whether: 
the court continued, was to be determined by t 
not the citizenship of the deceased at the time 


I. 


In passing upon the question of the citizen 
court of Santa Clara held as follows: 

Considering, first, that there is no evidence to show th 
obtained the registration required by article 9 of the 
between Spain and the United States on the 10th De 
to retain his Spanish nationality, and eisai ae 
proved by record, he must be regarded as a native of Ci 





eS ; 8 Op. Atty. RET ET 
e -— 
The provisions of the treaty with Spain, above quoted, prescribe 
apie of /sridence by which is to be determined the quection of) 
: r or not Spanish subjects continuing to reside in said territory 
have consented to the transfer of their 

_ Under this rule they are given a year from the date of the exchange 
of ratifications to declare their decision in the matter. The presump- 
that they have consented to a change of allegiance does not arise 
there is a default in making such declaration. They can not be 
d to be in default until the time has expired in which they may 
Barks ft delat The ratifications of the treaty were exchanged 
t Washington, April 11, 1899. Consequently Spanish subjects resid- 
x in Cuba can not be held to be in default of making such declaration 
‘i Api 1, 19 

I therefore recommend that the Secretary of State be advised that 
the War Sere sees entertains the view that the court of Santa Clara 





























properly held 
ray "Phat said court had jurisdiction to institute proceedings to admin- 
ister upon the estate of Don Ramon Marti, deceased. 

2. That the jurisdiction of said court was not ousted by the demand 
of the Spanish consul if the said Don Ramon Marti at the time of his 
death was a resident of Santa Clara, Cuba. 
baud War Department does not agree with the holding of the 

tic Marti 
permeeretion.ariens thet anid Dow Ramon had changed 

from the fuct that he had not, prior to July 2, 1899, 
intention to retain his allegiance to the Crown of. Spain 

of record. 






































IN RE ESTATE OF JACOB DU 
ISTRATION THEREOF BY 
THE UNITED STATES AT CI 


[Submitted October 13, 1900. Case No. 1025, | 


Sn: I have the honor to acknow! 
for a report on the above-entitled r 
have the further honor to report as foll 

The case arises as follows: 

On June 26, 1900, one Jacob Dubuque 
died at Cienfuegos, Cuba, leaving perso: 
valued at about $30,000. Deceased died 
George L. Brown, Tenth Infantry, U. 5. 
toms at the port of Cienfuegos. Major 
imposed upon United States consuls by Ar 
United States Consular Regulations, took p 
appointed Capt. W. B. Barker, U.S. V,, 0 
dent manager of the North American Trust Com 
making an inventory of the estate. What further y 
or action taken, does not appear in the papers 
possession of said estate and proceeding to ad 
Brown considered that he acted within the au 
him as a collector of customs by circular No. 16, 
and Insular Affairs, War Department, dated Wa: 

The matter of this estate was still unsettled on 
Major Brown was relieved as collector of custom 
Capt. James Baylies, Tenth Infantry, U.S. A. 

From the letter, dated August 16, 1900, written 
as collector, to Colonel Bliss, as head of the cus 
(Document 1), it appears that on retiring from 
of customs Major Brown nominally turned over 
collector, Captain Baylies, but in reality is still 
thereof. 

Captain Baylies doubted his authority to take 
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estate and assume the powers of administration thereover under the 
provisions of said circular No. 16. He referred the question to 
Colonel Bliss, who adopts the view that said circular No. 16 does not 
confer the necessary authority. (See Ist end. Doc. 1.) Colonel Bliss 


advances the matter through military channels, with the following 
indorsement: 


I therefore request the decision of the Secretary of War as to whether collectors of 
customs in Cuba should or are expected to assume any such functions as those 
imposed by Article XII] of the Consular Regulations, as undertaken by the collector 
of customs at Cienfuegos in the case in question. 


Colonel Bliss instructed Captain Baylies to perform the duties 
assumed by Major Brown until the decision of the Secretary of War 
was received, 

Article XIII of the United States Consular Regulations is a repro- 
duction of section 1709 of the Revised Statutes of 1878, as follows: 


Sec. 1709. It shall be the duty of consuls and vice-consuls, where the laws of the 
country permit: 

First. To take possession of the personal estate left by any citizen of the United 
States, other than seamen belonging to any vessel, who shall die within their con- 
sulate, leaving there no legal representative, partner in trade, or trustee by him 
appointed to take care of his effects. 

Second. To inventory the same with the assistance of two merchants of the United 
States or, for want of them, of any others at their choice. 

Third. To collect the debts due the deceased in the country where he died and 
pay the debts due from his estate which he shall have there contracted. 

Fourth, To sell at auction, after reasonable public notice, such part of the estate 
as shall be of a perishable nature, and such further part, if any, as shall be necessary 
for the payment of his debts, and, at the expiration of one year from his decease, the 
residue. 

Fifth. To transmit the balance of the estate to the Treasury of the United States, 
to be holden in trust for the legal claimant, except that if at any time before such 
transmission the legal representative of the deceased shall appear and demand his 
effecte in their hands they shall deliver them up, being paid their fees, and shall 
cease their proceedings. 


Circular No. 16, Division of Customs and Insular Affairs, War 
Department, is as follows: 


Circu.ar No. 16, War Department, 
Division of Customs and Insular Affairs, \ Washington, May 11, 1899. 

The following is published for the information and guidance of all concerned: 

Collectors of customs appointed by the military authorities of the United States 
at ports in territory under military government are hereby directed to perform 
the duties formerly belonging to United States consuls or consular officers in such 
territory, so far as concerns seamen, vessels, clearances, etc. 

* * * “it * * * 

This order was necessary to enable the territories subject to the 
military governments to engage in commerce with the United States 
and other nations. 


T understand that actions of said collectors in performing the duties 



































ring such authority upon 
an order is herewith su 
in section 1709, Revised Stat 
additional requirements regardi 
by them. 

If such order is issued, it sh 
Department for its information and 
the attention of the collectors to: 
such matters they do not act as con 
but as United States collectors of e1 
while so acting should add: Acting vu 
No. ——, War Department, dated 

Since add collectors are not United 
not required to report to the State 
ment has already refused to receive 
ters made by the collector of customs at 
on the fact that he was not an actual 
the United States. (Letter from Secre 
War, January 29, 1900. Estate of Mo 

Some confusion was occasioned in this I 
the State Department to receive the report 
at Iloilo on the administration of the Ce 
understood that the refusal was intended as 
the collector to perform the service for the 
impossible for the United States to have con 
ritory. Upon review of the subject and 
investigation, it appears that the refusal was 
Department held the view that in such m 
not act as an attaché of the State Department r 
of that Department, but acted as the representa 
ment, to which he should make report. The ¢ 
signed the report as *‘ Acting United States consu 
was erroneous, (See Dept. letter to Colonel Bliss 
toms for Cuba, July 20, 1900.) 
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The laws of the United States do not require United States consular 
agents to report their proceedings in the administration of estates to 
the State Department. Such reports are made pursuant to an estab- 
lished practice. 


Pursuant to the foregoing report, the Secretary of War issued the 


| following circular: 
| Circular No. 45. War DepartMent, 
Division of Insular Affairs. Washington, December 26, 1900. 


The following is published for the information and guidance of all concerned: 

Such persons as may be duly designated for that purpose by the military governor 
of Cuba are hereby anthorized and direeted— 

First. To take possession of the personal estate left by any citizen of the United 
States, other than seamen belonging to any vessel, who shall die within territory 
subject to the military government of Cuba, leaving there no legal representative, 
partner in trade, or trustee by him appointed to take care of his effects. 

Second. To inventory the same, with the assistance of two merchants of the United 
States, or, for want of them, of two others at the choice of the person designated to 
take charge of said estate. Said inventory shall be in triplicate, two of which shall 
be forwarded through the military channel to the military governor, who shall retain 
one and forward one to the Secretary of War, the administrator retaining the third. 

Third. To collect the debts due the deceased in the country where he gied, and to 
pay the debts due from his estate which he shall have there contracted. 

Fourth. To sell at auction, after reasonable public notice, such part of the estate 
as shall be of a perishable nature, and such further part, if any, as shall be neces- 
sary for the payment of his debts and the costs of administration, the remainder to 
be retained and preserved until the Secretary of War shall determine what action 
shall be taken thereon. 

Fifth. If the amount realized from the sales provided for in paragraph fourth shall 
be in excess of the sum necessary to pay the debts of the deceased contracted in that 
country and the costs of administration, the balance shall be transmitted to the mil- 
itary governor, who shall transmit the same to the Secretary of War for deposit in 
the Treasury of the United States, there to be held in trust for the legal claimant; 
except that if at any time before such transmission the legal representative of the 
deceased shall appear and demand his effects in their hands, they shall deliver them 
up, being paid their fees, and shall cease their proceedings. 

Sixth. The military governor of Cuba will designate a person or official in each 
municipality who, upon receiving information of the decease of an American citizen 
in said municipality, shall immediately communicate information thereof to the mil- 
itary governor of Cuba, the Secretary of War, and the relatives or friends of the 
deceased. whose address is ascertainable. 

This order to be duly proclaimed and enforced in Cuba. 

Exrav Root, Seeretary of War. 


13635—02—31 








































Str: I have the honor to rej 
follows: , 
This matter was first preieaae 
by Hon. E. W, Roberts, 1 r 
who applied orally to the Assistant Sec 
The Assistant Secretary referred him 
as to the course to be pursued. — 
orally, that Challis & Eaton, a w 
business at 146 Franklin street, B 
notions,” were desirous of i 1 
For this purpose the firm had made ai 
ness at [loilo a Chinaman named Sam 
since 1875, and for the five years last pa: 
nese goods, in Providence, R. I. (See 
received July 13, 1900.) These arrang 
latter part of July, 1900, said Sam Wing will 
R. L, go to Montreat, Canada, thence to Va 
sail to Hongkong, where he contemplates ; 
visiting his parents, family, and friends. ae 
to go to Manila and from there to Loilo, to remaii 
business. 
The interested parties fear that upon arriving 
be allowed to enter that port or proceed to Iloilo. — 
prior to action being taken herein by the Secretar 
action, it would he necessary to make a showing establ 
tity of the person of said Sam Wing, the fact of hii 
America for years past, that he was a merchant, | 
going to the Philippines. This showing is now ma 
the Department. It fails to show that Messrs. 
interested in the venture, but the omission is prol 
precaution intended to prevent possible liability in co 
business. 
The military order prohibiting Chinese immig 
pines provides for certain exemptions, as follows: 
There will be exempted from the above restrictions the p t 
of the convention between the United States of America oad the | 
published in Supplement to the Revised Statutes of the U 














De aetna Biraen ee ee “A certificate from their 
ernment or the government where they last resided, wiséd by the 
upseepe or consular Fepresenitative: OF the United States in the 
country or port whence they de 
The United States Government dove not maintain a diplomatic or 
consular representative in Providence, R. 1. 
The United States does maintain a consul at Vancouver. I sug- 
to Mr. Congressman Roberts that he secure for Sam 
_ from the Treasury Department or the State Department, s certificate r 
that he (Wing) is a merchant. This certificate could then be viséd by — | 
the American consul at Vancouver and would substantially comply F 
_ with the requirements of the order. The Congressman stated that 
application had been made to the Treasury Department, and the Depart- 
ment declined to issue such certificate in the absence of a statute 
authorizing it; that the Treasury had to deal only with the Chinese 
entering and leaving the ports within the recognized boundaries of the | 
United States; and as to them, the showing was made before a collector 
of customs, and consists simply in establishing the facts, no certificate } 
being issued. The difficulty seems to arise from the fact that the por- 
tion of the order quoted is a literal transcript of a similar provision 
in the Chinese-exclusion law of the United States, transcribed without 
provision for meeting the conditions arising from the peculiar relation 
existing between the Philippines and the United States. Under these 
circumstances the parties in interest deemed it advisable to apply 
directly to the Secretary of War for an exercise of his authority to 
permit this man toenter. This course is certainly direct and adequate. 
Attention is directed to the fact that a large proportion of the popu- 
lation of the Philippines speaks the Chinese language, and that a 
Chinaman who has resided in America since 1875 could, if he desired, 
disseminate much valuable information among the inhabitants of the 
islands. A merchant desirous of promoting an American enterprise 
would naturally desire the restoration of peace in the islands. 
So long as Chinese merchants from all other countries are permitted 
to enter the islands there would seem to be no sufficient reason for 
excluding one from the United States. 













































‘of. 
of Walter N. Butler and Edward 
acquaintance with Sam Wing and | 
for more than five years last past; whi 
and seal of said Edwin D. MeGuinness, 


IN THE MATTER OF THE £ 
HARBOR WORKS OF PONCE, P. RB. 
THE UNITED STATES, ASKING FU] 
GOVERNMENT OF THE UNITED 
PAYMENT OF A CLAIM ASSERTED BY S. 
WORKS OF PONCE AGAINST THE GOV. 
THE SUM OF 27,503.06 PESOS. 

[Submitted Februnry 26, 1900, Case No. 1298, Division of Insular J 


Sir: I have the honor to acknowledge ; 
the matter of the application of the board 
P. R., to the Government of the United § 
ance of the Government of the United States 
of a claim asserted by said board of harbor works 
Government of Spain for the sum of 27,503.06 pesos 

In compliance with your request I have the honor t 
follows: ‘ 

Under Spanish dominion in Porto Rico there 
Ponce what was known as **The board of hai 
Said board was created pursuant to the provisions 
harbor law of the island of Porto Rico, which (trai 

The Government may provide for the cost of works in hai 
taxes levied in the locality, to be exclusively applied to $00) 
of the general State budget, and organize boards of harbor 
administration and disbursement of fands and the execution of 
supervision and vigilance of the minister of the colonies. 

As a means of securing funds to carry on the har’ 
board was authorized to reclaim lands from the ses 
said lands. The board also derived an income 
provincial deputation, the municipality, and a loc 


ed States, and while the city Ponce was subject te y 
ti J eoreperptonty gegirny cy iy ss 
works of Ponce applied to the Spanish anlnley of Sees it 

assert inion Geplamber 0, 1608, the Spanish mininiey of Eng 

ac to make said restitution for the sole and only reason that the 
Ponce, and consequently its board of harbor works, were under . 

! Beart eet peeiindy ot tba Gayest a eyed eee 
| gaeenia the ministry considered itself not authorized to 
the restitution, as such action ought to be made in some other 

way and through the two Governments, to wit, the United States and 


Upon Porto Rico being evacuated by the forces of Spain, this sum 
of 27,503.06 pesos was carried away by the Spanish officers. At least 
it was not returned to the board of harbor works of Ponce. 
The board of harbor works of Ponce now solict the United States 
_ Government to enter upon negotiations with the Government of Spain 
for the purpose of securing the restitution of said amount so emoted 
from it. 
If the facts are as represented by the harbor board, it would seem 
that their claim is just and well founded and that it is right and proper 
for the United States to undertake an amicable adjustment of the claim 
with the Government of Spain, since the United States is charged with 
Le scennd the foreign relations of the island of Porto Rico. 
Such negotiations are to be conducted by the State Department, and 
are without the province and jurisdiction of the War Department. 
The matter, therefore, rests with the discretion of the Secretary of 
State. I recommend that the papers be forwarded to the Secretary 
of State for such action as he may deem proper. 











The views set forth in the foregoing report were approved by the 
Secretary of War, and on March 6, 1900, the papers were 
d to the State Department for such action as that Depart- 









































‘It is not necessary to review the 
relates further than to state that 
civil and criminal, which occupi sd th 
for nine years (1887-1896). The o1 
out of that controversy grew a num 
. in which were involved numerous crimin: 

The last of the series reached final 
became absolute May 22, 1897, nearly 
occupation of Cuba, , 

Pursuant to the purposes of oceupatio 
by the United States organized the co 
of the island of Cuba, and said court 
Into this court came the petitioner herein, J 
tuted an original action attacking the juc 
ish courts in the several suits above 
the new supreme court revise or annul said ju 
that they were obtained by fraud, perjury, mal 
corruption, and divers other high crimes and 
of his adversaries, the judges of the courts in wi 
were rendered, and other officials connected wil 
of justice under Spanish dominion. ; 
The supreme court of Cuba dismissed the bill, an 
presented this application to the President for 
ing the President to revise the action of said 
Without discussing whether or not the Pre 
trate of the United States or as Commander in C! 
authorized to review and revise or annul a judic 
the present courts of Cuba, it appears sufficient for 
of this application to direct attention to the fact 
the proceeding now under consideration is to 
dered by the Spanish courts of Cuba, with 
was no recourse or right of review under the S 
of the exchange of ratificutions of the treaty of p 
Article XI of that treaty provides as follows: 


Judgments rendered in civil suits between private indi vid 
ters, before the date mentioned [exchange of ratificati 


e treaty. 
Se ee 
pe 0 iplane Ft ie earners 0 Pay 





Wied: ee tr Gan eT botnet ; 
tary of justice, who made an exhaustive examination of the merits of | 
the case and an elaborate report thereon, in which he finds against the 
applicant. Major-General Wood concurs in said report. For the 
reasons already set forth, I do not consider such examination essen- 
tial, and therefore the merits of the case are not reported on. 


The views expressed in the foregoing report were approved by the 
Secretary of War and on June 5, 1900, the military governor of Cuba 
was advised that “the application was denied.” 


REPORT ON THE APPLICATION TO THE SECRETARY OF WAR, 
MADE BY ANTONIO DIAZ HERRERA, AN INHABITANT OF CUBA, 
REQUESTING THE SECRETARY OF WAR TO ANNUL THE FINAL 
DECREE OF THE JUDGE OF SAN ANTONIO DE LOS BANOS MADE 
MAY 25, 1897, 

(Submitted June 1, 1900.] 


Sm: I have the honor to acknowledge the receipt of the papers in 
the above-entitled matter with a request for a report thereon. In 
compliance with said request, I have the further honor to report as 
follows: 

It appears that a woman named Teofila Ullva Machin, a resident of 
Cuba, gave birth to four children. The mother was married to 
Augustin Ramirez. The records for the years, 1876, 1878, 1881, and 
1888 show that said children were baptized as the legitimate children 
of said Augustin Ramirez and said Teofila Ullva Machin, born in law- 
ful wedlock, Said Ramirez (the husband) is now dead, but the date 
of his death is not set forth in the papers submitted. 

It further appears that some time prior to May 25, 1897 (date not 
appearing herein), the mother of said children instituted legal proceed- 
ings to have said children declared by the court to be the natural 
children of one Augustin Diaz Herrera, a brother of this applicant. 

On May 25, 1897, the judge of San Antonio de los Bafios entered a 
“decree in said proceedings. A copy of said decree has not been filed 
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T accept the report of 
of fact contained in the 
Both the application and t 
that said decree was final. ? 
In regard to the proceedings hi 
Baiios, the report of the au . 
All the antecedents that pron 
recorded in the case, and in none of tl 
noticed. 
I take this to mean that the proce 
No attack is made on the j 
decree of May 25, 1897. 
Tam of the opinion that the inve 
stop at this point. It is true that 
in the courts of Cuba seeking to set aside 
actions were started prior to the mibtary 
United States and some of them afterwa: 
the deeree stands. Being a final deeree in 
to the exchange of ratifications of the lw 
protected by the provisions of article 12 of saic 
follows: 
Judgments rendered either in civil suits between pri 
nal matters, before the date mentioned, and with 
recourse or right of review under the Spanish law, shall by 
shali be executed in due form by competent authority 
such judgments should be carried out. a : 
The legal proceedings instituted in regard to th 
times after the decree of May 25, 1897, was ente1 
against that decree or the things rendered 
decree. If the application is considered as 
ceedings had after the decree of May 25, 1897. 
entertained by the court after American 
not such proceedings were original, or ancills 
fact remains that said actions in court and th 
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paragraph of the application, wherein he says: 

rh false hereditary right of the minors being sanctioned by the jndicial authori- 

areas afraud will be perpetrated with regard to the property of my brother 
eee ne a wnat eke 

it will Be eh ie Sa ee te the finding 
le by the court on a question of fact. The presumption is in favor 

ft the finding of the court. Against this presumption there is pre- 

only the assertion of the defeated litigant that the finding is 
as, which statement is not supported even by the oath of the 
nt. However broad the authority of the Secretary may be in 

ig with the courts of Cuba, the showing made herein is not 

_ sufficient to justify its exercise. 

I therefore report that the application should be denied, 

N = —— 

The Secretary of War approved the views expressed in the forego- 

ies ing) report, and the papers were returned indorsed as follows: 


Wak Derartment, Division or [nsvLAR AFFAIRS, 
June 6, 1900, 










Cuarexce R. Epwarps, 
Acting Assistant Adjutant-General. 



















































United States. Said decree does 
public to be exercised by such pe 
the Spanish monarchy the people 
them by the Crown. The authority to 
by the Crown of Spain and einen 
rogative was delegated to the governor 
3. The Federal Government of the United | ; 
tion to acquire or exercise the prerog : 
petency exists as to the officers of the U 
affairs in Porto Rico. 
When the Spanish sovereign withdrew from 
the United States, such of his sovereign rig 
passed to the sovereign people of the United | 
that sovereign disposes of them by expressing i 
duly enacted. 


. When Spanish sovereignty was withdrawn from 
general, and all other officers of the Crown of § 
the exercise of royal prerogatives delegated tot 
authority. Said delegated prerogatives did not 
States now in charge of the civil affairs of said 

6. Said royal decree of August 16, 1878, is now inop 

7. There is no Federal statute of the United States 

corporation with domicile in Porto Rico, é 
Said proposed corporation is to have a capital 
divided into 2,000 shares of $100 each. Said 
known as the Porto Rico Brewing Company, @ 
as stated in its proposed articles of incorporati 
business of — 
Arr, 6. * * * Manufacturing any and all kinds of r 
from grain and other products, and the utilizing of any and 


purchased for the purpose of manufacturing said malt and spit 
ufacture of ice, the installment of an electric plant and the r 
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“If such corporation can not be created under the | 
existing, then suid applicants desire to become incorporated 
tion under and by virtue of the Federal authority of the United 


; 
ee ones eee roa —_— sine 
rill notieadl Aha Aho apipltbanlt maak exealdt rporation 
nat the sme ine endow sd corporation with special 

















__ Among other special privileges sought to be secured by these pro- 

posed articles of incorporation is one to be allowed to conduct the 

ness of manufacturing and selling malt, spirituous, and vinous 

liquors “without paying any special tax assessed against it or its 
property.” (See art. 7.) 

Eventually Porto Rico will be subject to internal-revenue laws; its 
municipalities will possess the right in some degree to impose mnnici- 
pal license tax and other regulations on the sale of such liquors. 
_ They will also have authority to pave the streets, construct sanitary 
and storm-water sewers, and make other public improvements which 
confer special value and benefits on particular properties and justify 
the levy of special taxes on the property so benefited. 

Another privilege sought is that ‘its shareholders shall be liable 
only for the par value of their stock.” (See art. 9.) 

Ordinarily stockholders in a corporation are liable for the unpaid 
portion of the par value of the stock they own, and are subject to an 
additional liability of 100 per cent on said stock, 

This Department, while temporarily engaged in administering the 
government of civil affairs in Porto Rico, ought not to embarrass the 
future permanent government of the island by granting concessions of 
this character, if it were admitted that the Department had the legal 
right so to do. 

The proposed corporation can not he created under and by virtue of 
the laws as they existed in the island of Porto Rico under Spanish 
dominion, for the reason that the office and the official upon whom the 
Spanish law conferred the authority to create such corporations have 
ceased to possess the right to exercise authority in Porto Rico. 
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That manner is set 
which is hereto attached. 


that is, the rovernor-¢ 
taking (chap. 2, art. 18), ur 
scription for at least one-half 
This stock being subscribed, 
agree to the articles of inco io 
the matter is again presented tot the | 
for his approval the original of the 
of the by-laws and the resolution 
have been adopted, and also a swor 
(Chap. 2, art. 20.) The governo 
matter and approves or disapproves of 
(Chap. 2, art. 21.) a 

A corporation is the creature of a law. ( 
ance Company, 2 Cranch, U. 8., 127.) 
corporation pursuant to the provisions 
dure required by said law must be strieth 

By the law of the Spanish dependencies 
power of granting the right to incorpo: 
governor-general. Under the governm 
affairs in Porto Rico there is no such office o 
the United States Army who is now acting as | 
is an official of the United States and deriv: 
Government and not from the Crown of Sp 

In Munford v, Wardwell (6 Wall., & 
Supreme Court say: 

Mexican rule came to an end in that department (0 
1846, when the government of the same passed into 
authorities. Municipal authority also was exercised for 
cers appointed by our military commanders. Such ¢ 
governor, and fora time he claimed to exercise the s ] 
viously vested in the Mexican governor of the departoaanl 
authority Gen. 8. N. Kearney, March 10, 1847, as militas 
granted to the town of San Francisco all the right, title, 
States to the beach and water lots on the east front of the - 
certain described points, excepting such lots as might be selecte 








actual war, . 
definitely determine the exact law of many subjects Gees 
; eee MivereheDAy will require extensive review and compar- 
of the royal decrees promulgated for said island. When this: 
tment is called upon to enforce a Spanish law in Porto Rico, the 
ir question is, What are the provisions of said law? That being 
termined, the next inquiry is, Are such provisions in harmony with 
heory and character of the United States Government? If found 
e inimical to our form of government, cither in the spirit of the 
or the instruments by which the law is carried into effect, this 
iment declines to enforce said law for the purpose of creating 
I s not theretofore in existence. Whether the existing government 
ink to Rico is considered a military or a civil government, the result 
Bia waits. Either is an instrument of the United States and must be 
utilized in accord with the home Government or sovereignty upon 
which it d 
“Under oe see Spanish monarchy the people exercise only such rights 
; the Government confers upon them. Under the Republic of the 
United States the Government exercises only such rights as the people 
confer upon it. When Porto Rico was ceded to the United States our 
Federal Government did not succeed to the prerogatives over said 
island inherent in the Crown of Spain under the monarchy. Our 
Federal Government has never been authorized to receive or in any 
way secure said prerogatives by transfer from a monarch or other- 
_ wise, and much less is it authorized to exercise such prerogatives. 
Pollard’s Lessee v. Hagan (3 How., U. S. (2), 212, 235): 

Since our Government can not exercise such prerogatives, it follows 
that our Government’s officers can not exercise them. Take the matter 
of creating a corporation in a Spanish dependency as an example. The 
power to confer the right is vested in the Crown of Spain. The exercise 
of that power isa prerogative of theCrown. The royal decree of August 
16, 1878, simply delegates this exercise of power, or prerogative, to 
the governors-general of the several dependencies, and provides the 
manner of applying to said officers for the exercise of that prerogative 
ae The grant of power is to the officer, not to the persons 
applyi eee the incorporation. The officer may grant the Privilege 
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secretary of the interior too 
the Spanish law have been c 
legal rights of private parma 
concession were permitted, 
It also appears that Valdez o 
ing the banks on either side of the ri 
The view taken by the Division of Gu 
Department was that inasmuch as the | 
tory belonged to the Crown, and the { Ur 
Porto Rico had been transferred to Fett « a 
if the desired portion of the Plata R 
domain of Spain at the time of the t 
could not be granted by this Depart 
that the filing of said application, pu 
the point in the river bed covered by the 
property right thereto, in Valdez, which 
to respect. (Bryan v. Kennett, 113 U. S.. 
Regarding the title secured by the Unit 
California by the cession from Mexico, the t ir 
Court say: 
It took the lands subject to all the equitable righta 
which existed at the time of the transfer, Claims, | 
inchoate or a perfected title, were to be ascertained and adi 
hall v. Sanger, 92 U. 5., 764.) 
Conceiving the rule to be the same in the in 
the Insular Division considered it proper to’ 
mony with the rule laid down by Halleck’s 1 
And as the law of nations and the usage of the civil 
new sovereignty the duty to maintain and protect the 
inhabitants, it is bound to take the necessary steps to 
title, so as to bring them within the scope of legal rem 
* * * A delay in applying such remedies is often 
tice or a confiscation of private property, and is there 
a violation of national faith, (3d ed., chap. 34, see, 







































his gc, ade atirmatveeserne i noemary tthe vat ofthe cincon, 
letter of July 27, 1899, 22 Op. 549.) 

__ Accepting the Attorney-General’s determination as conclusive, it 
rs that the United States is the proprietor of the bed of the Plata 
5 at this point, free and clear of incumbrance, as to Valdez, since 
ihe he asserts can only be exercised by the grace of the new 


~~ ‘Therenpon Valdez applies to this Department for a revocable license 
permitting him to utilize said water for the purpose of operating a 
Pd for producing electrical power. 
‘The transfer of title from Spain to the United States is complete, 
F Such title as Spain possessed and could convey to a republic is now 
yested in the United States. The property of the United States in 
_ Porto Rico is in the custody and charge of the War Department. 
In letter to the Secretary of War dated July 26, 1899, in re applica- 
tion of Frederick W. Weeks for permission to construct and maintain 
a wharf on the submerged soil and in the harbor waters at Ponce, 
Porto Rico, the Attorney-General determined that the Secretary of 
War has authority to grant a revocable license to make temporary use 
| of portions of the public domain in Porto Rico, limiting the time the 
license continues in effect to ‘‘the period of military occupation” of 
_ Porto Rico. The Attorney-General advises (as a matter of policy) 
“that no license * * * should be granted except to some person 


ety bets (22 Op. 545-546.) 


















































non-navigable waters in te! 
from that adopted as to soil 
many years: it was 
submerged by navigable 
should be erected in the torr itory 
pose of said land. The final word o! 
ter is found in Shively #. Bowlby (1 i 
after an exhaustive review of the. 
follows; 

The United States, while they hold the 
powers both of national and of municipal 
purposes, titles or rights in the soil below 
they have never done so by general laws, i 
duty or public exigency, have acted upon the po 
objecc for which the Territories were pred: 
disposition of the sovereign rights in navigable ¥ 
the control of the States, respectively, when org 

The rule or policy adopted as to land s 
waters is different. By general law Cong: 

All navigable rivers within the territory occupied b 
and be deemed public highways, and in all cases y 


stream not navigable belong to different persons the st 
shall become common to both, (Sec. 2476, 0. 8. Rey. § 


As to the streams in the territory acquired 
chase Congress provided that: 

All the navigable rivers and waters in the former Terri 
siana shall be and forever remain public highways. (See se 
Stats. ) 

Tt will be noticed that Congress left the righ 
cent to nonnavigable streams to be determin 
of the common law, 

The Supreme Court of the United States say; 

By the law of England, Scotland, and Ireland the owners of the 


own the beds of all fresh-water rivers above the 
actually navigable, to the thread of the stream. (Shi 
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This rule of the common law has been modified as to navigable 
by legislative enactments in several States of the Union, but 
to non-navigable streams the uniform rule throughout the States is: 
Fresh-water streams which are not a. common passage ure private property, and the 
title to the bed of the river ad filum aque is in the riparian proprietors. * * * 
Tf the banks on both sides of the river belong to the same person, he owns the entire 
river bed according to the extent of his lands in length. (Gould on Waters, 2d ed., 
chap. 3, sec. 46.) 

It seems clear that Congress proceed upon the hypothesis that the 
common law is one of the institutions of this country, and that upon 
the acquisition of territory by the United States from a foreign nation 
the rule of the common law as to submerged soil attaches thereto and 
controls the rights of the new sovereign and the adjacent private 
owner. 

As the United States Supreme Court say: 

Every*nation acquiring territory, by treaty or otherwise, must hold it subject to 
the constitution and laws of its own government and not according to those of the 
government ceding it. (Pallard’s Lessee v. Hagan, 3 How., 212, 215; Vat., Laws of 
Nations, b. 1, c. 19, s. 210, 244, 250, and b. 2, ¢. 7, 8. 80.) 

Under this view of the matter, the privilege which Valdez seeks to 
exercise would be appurtenant to the rights he now possesses. 

In support of the authority of the Secretary of War to grant the 
license requested, in addition to the opinion of the Attorney-General 
on the Weeks application, attention is directed to the provisions of 
the act approved July 28, 1892; as follows: 

That authority be, and is hereby, given to the Secretary of War, when in his dis- 
cretion it will be for the public good, to lease, for a period not exceeding five years 
and revocable at any time, such property of the United States under his control as 
may not for the time be required for public use and for the leasing of which there is 
no authority under existing laws, etc. (U. 8. Stat. L., vol. 27, chap. 316, p. 321.) 

If the bed of the Plata River is now the property of the United 
States, it is subject to the authority conferred by the foregoing law. 

A question arises as to the advisability of issuing this license inde- 
pendent of that of authority to do so. 

In response to inquiry, General Davis, governor of the island, cabled 
as follows: 

The right to utilize water power at Comerio is now being litigated in local supreme 
court. IT recommend adverse action by Department until question of title is settled. 
Temporary license would be useless, for to utilize the power would cost a large sum in 
dam head works and turbines which no temporary use would justify. I will soon 
forward a large number of papers of rival claimant. 

If the litigation referred to relates to rights derived from or depend- + 
ent upon the concession or proceedings relating thereto, such litiga- 
tion is rendered unayailing (in this Department) by the determination 
of the Attorney-General that said proceedings did not create substantial 
rights, 
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[Submitted July 25, 1901.) 
he conquest of New Mexico by the military forces of the United 
ites was accomplished by the campaign of 1846. In compliance 5 | 


ith instructions given by the President, the officer in command, Gen- 
al Kearny, organized a civil government for the occupied territory 
| filled the executive and judicial offices by appointment. In 
mber, 1846, the native inhabitants organized a conspiracy to over- 
y the United States authority in New Mexico. On the night of 
January 15, 1847, the insurgents began hostilities and sueceeded in 
cilling the governor and a number of others, officials and citizens of | 
the United States. The insurrection »ecame general and the declared 
irpose was to kill all the Americans and those Mexicans who had 
ecepted office under the American Government. The insurrection 
was suppressed by the military forces of the United States and a num- 

ber of the insurgents captured, and by the latter part of 1847 compar- 
ative safety was secured and maintained by stationing troops at various 
‘points. Of the insurgent prisoners, some were tried by court-martial, 
‘sentenced to death, and executed. The others were turned over to 

the ciyil anthorities of the military government for trial in the civil 
courts. A grand jury indicted four of them for the offense of treason 
against the United States. One was tried by a jury and convicted. 
The prisoner challenged the jurisdiction of the civil court and assailed 
the indictment on the ground that he was nota citizen of the United 

States nor bound to yield allegiance to that Government. Strong 

pressure was brought to bear in his behalf, and the district attorney, 
Mr. Blair, referred the matter to Washington for instruction. He 
addressed his communication to Hon. John Y. Mason, then Attorney- 
General of the United States. Said letter was as follows: 

Santa Fe, April 1, 1847. 
Sr: You will doubtless have received, before this reaches you, the particulars of 
the late insurrection in the northern district of this Territory, through the public 
ts. 

PD elsiniesoas taken in the suppression of that rebellion one of the leaders was 
executed under sentence of a court-martial, The remainder were turned over for 
trial to the civil authorities on the charge of treason against the United States. 
Ata term of the United States district court for this Territory, held at this capital 
in March last, four conspicuous persons in the late rebellion were indicted for treason 
by the grand jury, three put upon their trial, one of whom was found gaikvy awd 1 
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I have taken the liberty ta the 
understandingly ask your counsel | 
obtain before entering upon these 
municate with you did not permit 

You are doubtless fully aware of th 
Kearny declared New Mexico a Terr 
citizens subject to her laws and liable t 
as citizens of any other Territory of 
vested he established a civil gove , 
United States district court. In this 
United States district attorney, and have 
committed by the inhabitants of this 
acts as citizens of the United States. “ 

In nearly all the cases tried the counsel for t 
jurisdiction of the court, which the court 
was convicted, the defense plead the juris 
ing it to be unconstitutional to try any u 
crime of treason against the Government of tl 
with Mexico he became a citizen, The court 
point by the jury, leaving it only the evidence 
verdict. Considering how it was constituted, 
view all the inhabitants of New Mexico as citizens 
cute the laws in regard to them as such, leaving t 
its constitutionality to fall back upon the power whi 

Tam anxious to receive your counsel and advice at 
in regard to all the matters above referred to. 

Mails for this place will no doubt leave Fort Leave 
I trust you will oblige me by replying to this by the first 

Very respectfully, your obedient servant, = 


Hon. Jonmn Y. Mason, 
Attorney-General af the United States. 

The Attorney-General referred the matter to the W 
Hon. W. L. Marcy was then Secretary of War, and 
communications relating to the matter to 
command of the United States forces in N 
communications the following passages are que 


Sir: 
* * * * 


I am not aware that the President has yet received 
Antonio Maria Trujillo, but I have conversed with h 
sent his views on that subject. 
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_ The temporary civil government in New Mexico results from the conquest of the 
) It does not derive its existence directly from the laws of Congress or the 
‘Constitution of the United States, and the President can not, in any other character 
J that of Commander in Chief, exercise any control over it. It was first estwb- 
in New Mexico by the officer at the head of the military force sent to con- 
quer that country, under general instructions contained in the communication from 
this Department of the 3d of June, 1846, Beyond such general instructions the 
President has declined to interfere with the management of the civil affairs of this 
‘Territory. The powers and authority possessed by General Kearny when in New 
Mexico were devolved on you as the senior military officer on his departure from 
that country. They are ample in relation to all matters presented to the considera- 
tion of the President in the communication of the acting governor, Vigil, dated 23d 
March last, and to you, as the senior military officer, or to whosoever is such officer, 
he will leave such matters without positive or special direction. Your better knowl- 
edge of all the facts and circumstances will doubtless enable you to take a wise and 
prudent course in regard to them, 

The insurrection in that department called for energy of action and severe treat- 
ment of the guilty. It was but justice that the offenders should be punished; the 
safety of our troops and the security of our possessions required it. Beyond what 
was necessary to these ends, it is presumed you have not gone; and the President 
sincerely hopes that the life of Antonio Maria Trujillo may be spared, without disre-_ 
garding them. With this suggestion he leaves the of Trujillo to your disposal, 
as he does all others yet under consideration. 

* * * * * * * 


Very respectfully, your obedient servant, 





W. L. Marey, 


Seeretary of War. 
Col. Stertinc Price, * 5 
Or Officer Commaniling United States Forces at Santa Fe, N. Mex. 


War Department, 


Washinglon, June 26, 1847. 
Sir: 
* * * * * * * 


The foundation of the civil government in New Mexico is not derived directly from 
the laws and Constitution of the United States, but rests upon the rights acquired by 
conquest. I call your particular attention to the fourth paragraph of my letter of 
the llth of June, as containing the principles on which the temporary government 
at New Mexico does or should rest. The territory conquered by our arms does 
not become, by the mere act of conquest, a permanent part of the United States; 
and the inhabitants of such territory are not, to the full extent of the term, citizens 
of the United States. It is beyond dispute that, on the establishment of a temporary 
civil government in a conquered country, the inhabitants owe obedienec to it, and 
are bound by the laws which may be adopted. They may be tried and punished for 
offenses. Those in New Mexico, who, in the late insurrection, were guilty of murder, 
or instigated others to that crime, were liable to be punished for these acts, either by 
the civil or military authority; but it is not the proper use of legal terms to say that 
their offense was treason committed against the United States; for to the Govern- 
ment of the United States, as the Government under our Constitution, it would not 
be correct to say that they owed allegiance. It appears by the letter of Mr. Blair, to 
which I have referred, that those engaged in the insurrection have been proceeded 
against as traitors against the United States. In this respect I think there was error, 
so far as relates to the designation of the offense, Their offense was against the tem- 
porary civil government of New Mexico and the laws provided for it, which that 
government had the right and, indeed, was bound to see executed. 


































dent declined to exercise the po 
civil magistrate of the United 
the Army authorized the military 
matter, and the prisoner was p 

The events resulting from this in 
tion of Congress. That body, on July 
calling upon the President for informs 
of civil governments in New Mexico ar 
character; by whom instituted and by w 
were maintained and supported; also» 
tried and condemned for ‘‘ treason agai 
Mexico. 

President Polk replied to said 
received July 24, 1848, in which he diseu: 
government, taking the position that such a 
the “fullest rights of sovereignty.” With s 
ted the correspondence above referred to 
him from the Secretary of War, In this mes 


The temporary governments authorized were ins 
war. The power to declare war against a foreign eo 
ing to the general laws of war as sanctioned by civil 
tioned, exists under our Constitution. When Cong 

- with a foreign nation, “‘the general laws of war 
becomes the duty of the President, as the Const 
the Army and Navy of the United States,”’ to pro 

In prosecuting a foreign war thus duly declared by 
“conquest and military occupation,"’ to acquire posses 
enemy and, during the war, to ‘exercise the fullest 
The sovereignty of the enemy is in such case “sngy 
longer be rightfully enforced” over the ‘‘conquered 







letter from the Secretary of War, vidccepae 
lent’s message, was as follows: - 





‘ Eissice sits te tek tx trenom appinat ths Unttad Gates fn Wave Manse Mee 
e the honor to state that the documents from this Department which accom- 
ed your message to the House of Representatives of the 22d of December, 1846, 
reply to a request by that body for information “in relation to the establishment 
o organization of civil government in any portion of the Territory of Mexico which 
h been or might be taken possession of by the Army or Navy of the United States,” 
in all the orders and directions which had been issued by the War Department 

to that time and all the information then known here in regard to the form 
a cassettes of the goversosenty estanlians ma New Mexico and California, the 
authority by which they were established, and the appointment of civil officers 
therein. 


The documents which accompany this communication contain all the information 
onthe same subjects subsequently received at this Department, as well as all the : : 
orders and instructions issued from it since the date of that message, : 
The governments in New Mexico and California resulted from the conquest and 
military occupation of these territories, and were established by the military officer 
in chief command. They haye been continued by the same authority, and whatever 
changes may have occurred in the office of governor have been generally made by 
the commanding military officer without special instructions from this Department, 
In respect to California instructions were given to General Kearny to proceed from 
_ New Mexico to that territory, and, on his arrival, to hold it and exercise, so far as 
was necessary, civil functions therein. Col. R, M. Mason, of the First Regiment of 
Dragoons, was afterwards sent to take chief military command of that territory when- 
ever General Kearny, who had leave to return to the United States, should with- 
draw from it; and as an incident of such command to exercise the duties of temporary 
civil governor, or make proper arrangements for a civil government therein. 
It appears by the accompanying papers that Charles Bent, who had been appointed 
civil governor of New Mexico by General Kearny, was murdered in an insurrection 
which took place in January, 1847, and the office of governor by that event was 
devolved on Doniciano Vigil, who was secretary of state under Governor Bent. 
The appointment not only of governor but of all the other civil functionaries was 
left to the military authority, which held the country as a conquest from the enemy. 
There is no other information in this Department in relation to the changes in the 
civil officers of either New Mexico or California than such as is contained in the 
" which accompany this communication. 
i ee sere nh errant is bh of thee tastes 
‘been detrayed by revenues raised within the same. There is nothing in the 
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(a copy of which is among the d 
until the latter part of May or the first 
that objections were made at the trials by 
Tt was urged by them that being citizens: 
tory they did not become thereby 
of the crime of treason against the U1 a: 
the trials proceeded and resulted in the 
accused. 
This letter was referred to this Department 
tion that he would give an official 
legal course, it should be requested; but thee 
was too clear to admit of doubt, and it is only i 
had to the Attorney-General for his opinion. 
the commanding officer of Santa Fe a letter (a copy 
munication) in which the incorrect 
the court is pointed out. It is therein stated that 
arms does not become, by the mere act of conquest, | pe 
States, and the inhabitants of such territory are not, t ° 
citizens of the United States. It is beyond dispute t hat 
temporary civil government in a conquered country, the in 
to it, and are bound by"the laws which may be adopted 
ished for offenses. Those in New Mexico, who in the 
of murder, or instigated others to that crime, were Ii 
acts either by the civil or military authority; but it i 
terms to say that their offense was treason committed aj 
to the Government of the United States, as the Govern 
it would not be correct to say that they owed allegiansig. 
Mr. Blair, to which I have referred, that those ene i 
been proceeded against as traitors to the United States. 
was error, so far as relates to the designation of the 
against the temporary civil government of New Mexico 
which that government had the right and, indeed, was b 
No copy of record of the proceedings of the court, on th 
been received at this Department. 
Very respectfully, your obedient servant, wi ee 
To the Presipenr. “a 
(House Ex. Doc. No. 70, first session, Thirtieth Congress; Wi 
521.) 



















rrtky of thor Cbs Bebtaa’ealitig rth Goa ete sty aoa 
edgment and were attempting to expel the forces of the United 


treaty of peace with Mexico had not héen signed, But the Uultedl 

3 tates has always maintained that it acquired title to Mexico and Cali- 

fornia by conquest, and not from the treaty. The treaty does not 

pretend to cede territory. It is a treaty of peace in which Mexico’ 
acknowledged the rights secured by the United States by conquest. 

The title of the United States commences with the completion of the 

conquest and dates from the period when the territory was occupied 
¥ by the United States military forces. 

The military government of Cuba has issued certain orders in respect 
of pardons by that government. Copies of such of said orders as haye 
come to my notice are transmitted herewith, being Headquarters 
Division of Cuba, series 1900, Nos. 22, 26, 30, 37, 38, 43, 46, 48, 69, 
104, 105, 111, 187, 139, 143, 156, 175, 197, 206, 240, 395, 462, 489, 498, 
518. (And also of the series of 1901, Nos. 4, 5, 12, 16, 113.) 

Ina communication to the War Department, dated May 22, 1901, 
Maj. Gen. Leonard Wood, military governor of Cuba, having refer- 
ence to an exercise, by the courts of Cuba, of the power to remit unex- 
pired sentences imposed in criminal cases, says: 

Under the Spanish law the sentencing court retains jurisdiction over the prisoner 


sentenced, as to questions of pardon, release, ete., irrespective of place of imprison- 
ment, whether within or without the island of Cuba. 








IN THE MATTER OF THE COMMUTATION BY THE COURTS OF 
CUBA OF THE SENTENCES HERETOFORE IMPOSED BY SAID 
COURTS ON PERSONS CONVICTED OF CRIMINAL OFFENSES COM- 
MITTED IN CUBA WHEN THE CONVICTED PERSONS ARE SERV- 
ING OUT SAID SENTENCES IN PRISONS SITUATED IN TERRI- 
TORY NOW SUBJECT TO THE SOVEREIGNTY OF SPAIN. 


{Submitted June 5, 1901. Case No, 277, Division of Insular Affairs, War Department.) 


Str: | have the honor to acknowledge and comply with oe request 
for a report on a matter arising as follows: 

Prior to January 1, 1899, certain residents of Cuba were soaviekad 
of criminal offenses and sentenced to imprisonment. These sentences 
were executed by transporting the persons to Spain and incarcerating 


Hl 


; by far the greater portion of the inhabitants refused such cnowk 
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States, 
“Attention is directed to the fact that at the time these trials occurred a 
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justice, directs the publication of the 
I. Hereafter, whatever time prison 
rectional or light punishments sp 
been held in provisional imp 
service and deducted therefrom. 
II. A like deduction, but pegs to 
ment, shall be made in favor of p 
known as “exemplary puntahniagee? {pail 
[sean] : 


No. 137.] 


The military governor of Cuba, upon the r 
jnstice, directs the publication of the following a 
Order No. 26, Hoadyeantats Division of one at 


In administering said orders the courts: 
portion of the sentences imposed by Cuban ¢ 
Cuba was under the sovereignty of Spain, u 
Francisco Risco Orihuela, Florentino de la 
Santiago Ibafiez, Candido Figueroa y Acosta, 
zales, and Isidoro Caballero Lozano, each of 
a penal institution in Spain. (Doc. 40, Case No, 2’ 

The military governor of Cuba requests the W 
upon the State Department to enter upon diplo 
the Government of Spain to the end that the 
recognize suid moditication of said sentences so 
Cuba, (1 End. Doe. 40, Case No. 277.) 





pap AD be. nevitoed that jeliromas Jp obtleel eke a 
ed jinal in Pinch eanen..caiky-"yoith, senaiect, 6 SSRN Shee ma 
“recourse or right of review under the Spanish. law.” 

If the military governor is i the SOK che eee 
e court imposing sentence retains jurisdiction to pardon or release 
ae arctan said jurisdiction extended to commutation of | 
_ sentences, it follows that the convicted persons had a continuing right 
_ of recourse to the court in which they were convicted and sentenced, 
"and the court had and retained the right to review the matter; there- 
fore the judgments are not to be considered “ ” as that word is 
used in the treaty. 

I understand the purpose of paragraph 1 of Article XII of the 
treaty to be to preserve the jurisdiction of the courts of Cuba in mat- 
ters pending before them. If so, Spain is bound to recognize the jur- 
isdiction of the courts of Cuba to exercise the right of commutation of 
sentence when the right is exercised pursuant to Spanish law. 

The Secretary will not fail to observe that the commutation of sen- 
tence made in the cases under consideration was made in compliance 
with the orders of the military government above set forth. Whether 
or not the Government of Spain will go back of the judgment com- 
muting the sentence and review or consider the reasons whereby the 
court was induced to enter such judgment, can not be determined by 
the War Department. 

The determination of the Spanish Government as to what it will or 
will not consider in connection with such commutation, will doubtless 
turn upon considerations relating to the comity of nations rather than 
the provisions of the treaty or the requirements of international law. 

understand that the Government of Spain takes the position that 
ive Cubans now undergoing penal servitude in Spain are properly 

a charge upon the present government of Cuba, which should assume ; 

the trouble and expense of their further punishment, and Spain is 
now seeking to induce the United States to accept this view and 
the return to Cuba of such convicts now in Spain. If such is 
», it appears to the writer that compliance with the request of . 























































advised. It seems plain 
Secretary of State he shou 


Further proceedings were 


Sm: The War Department has received a er 
Wood, U. 8. V,, military governor of C 
courts of Cuba of sentences imposed by tl 
upon persons convicted of criminal 
are serving out said sentences in prisons 
eignty of Spain. : 

A copy of said communication is herewith 
military governor of Cuba, dated May 13, 1901, 
government for Cuba, together with the original 
mutation of eight sentences of persons situated a: 

Also copy of a report on said matter by the k 
Affairs, War Department. 

I do not feel at liberty to request you to present 
Spain. I submit the matter for your conside 
further information in regard thereto or further ction 
Cuba is desired by you, please advise me. If the’ 
further service in this matter, I await your decision as 

Very respectfully, yours, rs 


The Secretary or State. 


Sim: I have the honor to acknowledge the receipt of yout 
inclosing certain certificates from Cuban courts showing th 
imposed on Ramon Ulque y Mesa, Francisco Risco O) 
Pascnal Campos, Santiago [bafiez, Candido Figueroa 
Gonzales, and Isidoro Caballero Lozano, who were c 
committed in Cuba and are now serving out those sen‘ 

The United States chargé d'affaires ad interim at 
bring these papers to the attention of the Spanish Go 
request of the military government of Cuba that these n 
the reduction of sentence and to ask to be advised as to th 

I have the honor to be, sir, your obedient servant, — 
Davip 
The Secretary or Wan, 


a formal appeal been regularly presented to the Secretary 
ip Topestcko, a topnadl report on the matters involved is 


BPA soy i agate nigeitag wilsh at ealalneske RAR 
he conveniently secured by reference to page 87, et seg.. of erie 


filed herein by Messrs. Coudert Brothers on behalf of the express 


company. 

_ An examination of this contract will, in my judgment, t, disclose that 
itis of a kind and character which would be sustained in the Federal 
courts of the United States. (See Express Company cases, 117 U. S., 

pp. 1-29.) 

The objections urged against said contract by the Cuban authorities 
are as follows: 

First. That said contract creates a monopoly by giving to the Cuban 
and Pan-American Express Company the exclusive privilege of con- 
ducting an express business on the lines of said railway. 

In the Express Company cases above cited, the United States 
Supreme Court held (syllabus): 

Railroad companies are not required, by usage or by the common law, to transfer the 
traffic of independent express companies over their lines in the manner in which 
such traffic is nsually carried and handled. 

Railroad companies are not obliged, either by the common law or by usage, to do 
more a8 express carriers than to provide the public at large with reasonable express 
accommodations; and they need not, in the absence of a statute, furnish to all inde- 
pendent express companies equal facilities for doing express business upon their 
passenger trains. (117 U.S., pp. 1-2.) 

It does not appear that any other express company is desirous of 
See ceneraee epsoves on the linay of said consolidated 
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The railway company 
And closes as follows: 


railway company as to mails and 
ment under the terms of the cone 

The contract contemplates 
express matter for transportation 
that such express matter, being 
be turned over to the express ¢ 
of the express company instead 
company. I can see nothing in 
measures by the Government, ee 

Third. The Cuban authorities further oh 
it is therein stipulated that the exp 
losses or damages to persons or prop 
tation over said railway. The objectior 
way company avoids liability. The e 
is found in the fact that the railway comps 
by the contract with the express comp 
the contract undertook such avoidance. 
intended to provide indemnity for the 
the railway’s liability, 

Fourth. The Cuban authorities also ob 
ground that it is therein provided that 
charge one and one-half the rates for t 
existence at the time the contract was cres 
put in force in an illegal and unlawful 
exists, it would seem that the proper rem 
and require the acceptance of the lawful ame 
the contract, The express company represe 
the increased rate and now transports expre 
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‘| which prevailed prior to the creation of the contract, and in addition 
collects and delivers express matter without extra charge. 

From what I am able to learn, both from the papers on file and from 
information informally received, it appears that after the creation of 
the contract the express company exercised the rights secured thereby 
in such manner as to be abusive. They exacted the payment of rates 
higher than those theretofore prevailing and required their employees 
to pass through trains and compel the passengers to surrender hand 
baggage to the express company and pay a fee for the transportation 
thereof, and in numerous ways sought to increase their business. This 
occasioned vreat dissatisfaction, and in consequence thereof the Cuban 
authorities felt required to protect the public from the action of the 
express company. Thereupon the administrative authorities saw fit 
to annul the contract. The express company now represents to the 
department that these objectionable practices have been discontinued. 

T entertain the view that the administrative authorities of Cuba, in 
secking a remedy to correct the abuses growing out of this con- 
tract, should have contined themselves to the authority to regulate the 
conduct of the business and not attempt to exercise the power to 
abrogate personal contracts. 


Copy of the foregoing report was transmitted to the military gov- 
ernor of Cuba for hiseconsideration in determining the questions dis- 
cussed. The action of the government of Cuba was as set forth in the 
following order: 


No. 14.] HEADQUARTERS DEPARTMENT OF CUBA, 
Habana, January 15, 1901. 

The military governor of Cuba announces the following decision in the matter of 
the validity of the contract existing between the United Railways of Habana and the 
Cuban and Pan-American Express Company: 

Whereas the legal representative of the Cuban and Pan-American Express Com- 
pany has stated that the express company only claims to be, under its contract, the 
instrument or agent fora special object of the railroad company; 

Whereas no delegation or alienation of the powers or responsibilities of the rail- 
road company have been made to the express company whereby the railroad com- 
pany isin any way relieved of the responsibilities imposed upon it by the laws in 
force in matters of transportation; 

Whereas the railroad company, under the existing contract, must receive express 
matter from any other company or private person who may present it for transpor- 
tation and transport itin accordance with the tariffs prescribed by the railroad laws: 

Therefore the military governor decides: that the contract existing between the 
United Railways of Habana and the Cuban and Pan-American Express Company is 
valid and lawful. 

H. L. Scorr, Adjutant-General, 
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All petitions for revision which refer solely to sue 
spr teint 


supplant. 
In Spain and her colonies there is 
administrative actions by appeal to the cc 
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administrative officers. This is known as “recurso contencioso 
administrativo.” 

There is a tribunal at Madrid and there were local tribunals in 
Cuba, Porto Rico, and the Philippines, respectively, having jurisdiction 
of said actions. ‘The Cuban tribunal consisted of the president of the 
territorial audiencia, the associate judge of the civil chamber (sala 
de lo civil) of the audiencia, and four administrative magistrates. 

In Cuba the proceedings to review the actions of administrative 
officers had to be instituted within three months after the decision of 
the administrative officer was brought to the attention of the aggrieved 
party. Not only private parties affected hy the decision, but the 
public administration, have the right to this remedy. 

The proceeding is begun by a complaint (demanda) which is accom- 
panied by the documents necessary to show the basis for the pro- 
ceedings. To this an exception may be entered on the ground that 
there is no jurisdiction, or defect of parties to the proceedings, or a 
defect in the complaint proper. From the decision on these points an 
appeal lay to the Madrid tribunal. If none of the preceding objections 
are taken, there must be an answer to be accompanied by such docu- 
ments as may be proper and pertinent. Then comes the proof which 
follows the ordinary procedure and the decision which embodies a 
statement of facts and conclusions of law. 

Upon the occupation of Cuba by the United States, jurisdiction in 
cases of this character was conferred on the court known as the civil 
chamber (sala de lo civil) of the audiencia of Habana. 

By Order No. 41, headquarters Division of Cuba, dated June 14, 
1899, it was provided that the supreme court of Cuba should have 
jurisdiction to hear and determine— 

14. Petitions for revision in civil, criminal, and administrative matters (contensioso 
administrativo) . 

18. Appeals from tke decisions of the audiencia of Habana in administrative cases 
(contensiogo administrativo). (See subdivisions 14 and 18, sec. 7.) 

By this order the supreme court of Cuba was given jurisdiction of 
appeals in these cases, which jurisdiction had theretofore been in the 
supreme court at Madrid. 

The order of July 29, 1899, against which this protest is filed, under- 
takes to suspend the proceedings in all cases of this character pending 
before the court known as sala de lo civil of the audiencia of Habana, 
which involved decisions made by administrative officers prior to 
January 1, 1899, and requires that said court shall send the records in 
such cases to the department of justice and instruction, where the 
further proceedings are to be had. The parties interested are required 
to file a petition before September 1, 1899, asking that action be taken 
in the premises, which action is to be the report on the matter by said 
department and the decision thereon of the military governor. 




































tinguishable frost 
the time at which ¢ 
But if the reantas 00% he 
not be sustained, as it is in 
treaty of peace ‘with Spain, 
Judicial proceedings pending at 
treaty in the territories over which Spain réli 
be determined according to the follow! ing 
* * * 


2. Civil suits between private indi 
undetermined shall be prosecuted to | 
then be pending or in the court that may 

4 understand the expression “ci 
als” to mean civil oe 
to embrace actions of 
depriving the sala de lo eivil of j 
between cases pending at the “time 0 0 
this treaty” and those instituted the 
treaty stipulations the rule is that is 
he considered as dated at its ratification. — 
United States ». Sibbald, 10 Pet., 313, 3385, 

6 Pet., 748, 749.) 

The matuial exchange of ratifications of 
was made April 11, 1899. As to cases p 
date, the order under consideration is void, 
provisions of the treaty. 

The Spanish law required actions of this el 
within three months after the decision appealed / 
to the party aggrieved. From January 1 to / Ge 
of over three months. It follows that all l 
review decisions made prior to January 1, 1899 
mutual ratifications of the treaty were exchange 

In many instances executive officers in the a 
of their office act judicially. (Sioux City » 
State ex rel, Wyckoff v. Merrell, 61 N. W. F 

This is especially true of administrative o 
encies, Where such is the case, the matters bef 









nent of Cuba stands, and is one source from which | 4 
y: Treaties should be liberally construed, 80 as to ¢ 







nen who formulated the treaty of peace that— 
h the powers of the military occupant are absolute and supreme sin 


@ conquered territory such as affect private rights of person and property 

c Bieta picalabcsebs of cikene are consd dened ad coosthntig to, sees pa tr Maa 

p compatible with the new order of things until they are suspended or superseded 
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p Pree Tad Bice edt a ee oar ae 
ar ies st mn, under the supervision of the American commander in chief. 
(Letter from President McKinley to the Secretary of War, July 13, 1898; General 
Orders, War Department, No. 101.) 

The members of the Commission must also have known at the time - 
_of their deliberations, in December, that in the proclamation above 
quoted from, published in General Orders, July 18, 1898, the Presi- 
dent had said with reference to the doctrine expressed in the language 

- quoted and its recognition in Cuba: 

a practice is, as far as possible, to be adhered to on the present 


__ It therefore seems that the insertion of this stipulation (Article XI) 
m4 oo Mond Sere aharten emgage a simple declara- 

















































Se there creatine one watch, one medal, one trunk co in, 
ng apparel, and $673.68, proceeds of the sale of the remainder 
is personal effects at the time of his death. , 


pe serenching dissolution, the said Mortimer Cook stated 
tending surgeon, G. H. Calkins, acting assistant surgeon, U. | 
dW. G. Haan, captain and adjutant, Tenth Infantry, U.S. V., 







jo Mrs. Farrie Cook Litchfield, at Plaza Hotel, Chicago, Ill. 

- After the death of said Mortimer Cook, the commander of the pce 4 

States forces in the Visayan district, in which Tloilo is situated, direeted 

Capt. W. W. Wotherspoon, Twelfth Infantry, U. 8. V., collector of 

‘customs at the port of Iloilo, to take charge of and close up the estate 
‘of the deceased, acting in said matter in the capacity of a United 
States consular agent. 

‘This direction was equbodied in the following order: 


ome to such direction, Captain Wotherspoon reduced the per- 
sonal estate of the deceased to his possession, paid the expenses of his 
final illness and interment, and remitted the cash balance of 8673.68 to 
the Secretary of the Treasury of the United States, as required by 
paragraph 385 of Consular Regulations of the United States. 

In further pursuance of said consular regulations, Captain Wother- 
spoon transmitted the watch and medal belonging to said estate to the 
of State, together with a report of his action regarding said 
‘ an inventory of the effects of the deceased, an account current 

tony os and expended, with. proper, voucher is xegera 






A few hours prior to his death and after he had been informed of 


fie Aetived in ease be died that all his snoney.and effete shandd: ln dant , 





































ises attaches to the War 
There also appears in s e 
gestion expressed as follows: 
It would appear from an ord 
quarters, which accompanies the 
performed by a consular agent, 
consular agent. : 
I would suggest that the attention of Capts 
that as the Philippines have been taken pe 
now under the control of the War 
or acting consular officers in these i 
by him to this Department. 
By Circular No, 16, Division of Cus 
by the War Department May 11, 1899 
Collectors of customs appointed by the military, a 
at ports in territory under military government ar 
duties formerly belonging to United States consu 
tory, so far as concerns seamen, vessels, clearances, 
‘This order was necessary to enable the t 
merce with this and other nations, and 1 
the collectors in the performance of their 
matters relating to commerce are recognized | 
of the United States and of other nations. 
It will be observed that the order above qu 
formance of such duties as concern seamen, yess 
and therefore limits the authority of such off 
in the commerce of the country, and would not 
as consular agents of the United States in adn 
estate of a citizen of the United States. 
From the papers filed herein it does not appe 
taken by the Treasury Department regarding the 1 
the sale of the effects of Mortimer Cook, which 
the Secretary of the Treasury. This Dep 
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ceived the following letter from the Auditor of the Treasury for 
je State and other Departments: 


Hon. G. D. Mrerxitesoun, 
Assistant Secretary of War, Washington, D. C. 

‘Sm: I have to request that this office may be furnished with the inventory of the 
‘effects of Mortimer Cook, deceased, together with what information has been received 
by the War Department in regard to the heirs of the said deceased. The Third 

sistant Secretary of State informed this office on the Ist instant that the original 
eport and its inclosures, of the estate of Mr. Cook, received from Captain Wother- 
gpoon, Iloilo, P. 1., were sent to the War Department. 
Respectfully, 


Wasninctox, D. C., February 15, 1900. 


Exner G. Timm, Auditor. 
PC. A. 





Apparently the State Department refuses to consider the collector 
of the port of Iloilo as authorized to exercise the powers of a consu- 
| Jar agent of the United States in the administration of estates of 

American citizens, deceased, while the Treasury Department enter- 
tained the view that he is authorized to exercise such powers. 

It will be seen that the first question presented is, to what Depart- 
ment does jurisdiction attach? If the holding of the State Depart- 
ment is correct, the order of Captain Wotherspoon to proceed as 
consular agent was without authority and must be held as simply a 
direction that, as an officer exercising authority in territory subject to 
martial rule, he should be guided by rules prescribed for the action in 
such cases by consular agents of the United States, in which event 1 
am of the opinion that the Treasury Department would not acquire 
jurisdiction, and the proper course would be for that Department to 
transmit the funds realized from the sale of the effects of Mortimer 
Cook to the War Department, and the further action in the matter 
be taken by this Department. 

If the State Department refuses to recognize or consider the col- 
lector at the port of Lloilo as a consular agent of the United States pos- 
sessing authority to act officially in matters relating to the estate of a 
citizen of the United States who dies in that collection district, it would 
seem that the War Department, in the absence of an Executive order 
conferring such authority, can not deal with this property as having 
been administered upon by a consular agent of the United States and 
thereby subjected to the rules and regulations established for the dis- 
posal of estates so administered. 

T regret the necessity of being obliged to report this conclusion, for 
a very happy solution of the matter for this Department would be to 
allow the Treasury Department to assume responsibility for further 
action herein and terminate the proceeding in this Department by noti- 






































sentative of the donee. D, 
gift either inter vivos or ec 
the deceased made a complete 
afforded of the entire matter b; 
of the gift by delivering the pr operty o 
gift was completed the title passed to 
does not now belong to the re of t 
completed the gentleman ace L 
citizen and not as an official, and # 
be presented. It would probably 
matter if further inquiry were made | 
the delivery of this property. 

If it shall appear that this property 
gift to Mrs. Litchfield, the Seeretary 
sider his relation to the property as” 
whose services are sought to be utilized for 
said property to the donee. 

If his discretion or sense of propriety p 
ing such service, it would seem proper # 
collector of the port of Lloilo with ins 
of delivering the property to Mrs, Liteh 

The offcial relation of the Secretary of W: 
from the fact that Iloilo is subject to mat 
language of the military commander of 
civil functionary with appropriate powers in 
for the military authorities to take charge of sa 
what disposition should be made thereof. 

If this yiew of the matter shall be accepted by vy th 
it would seem that, by virtue of his powers as t! 
government, he may consider said poesia 
custody and possession of the military g 
ject to such order as he may see fit to waked 





sof th Usted Sates, and thatthe Secretary of War 
n, select the court to whose jurisdiction and c 







3e y of State, wherein he says: 
No heirs have presented themselves and nothing is known here as to his heirs. 
* * From the photographs found among his effects it appears probable that his_ 
wife is still living, but nothing is known of her address, ~ 

Allow me further to suggest the propriety of notifying Mrs. Farrie 
Cook Litchfield, at Plaza Hotel, Chicago, regarding this matter, and 
‘affording her the opportunity to take such steps as she may deem 
advisable to protect her interests, if any exist. 















The Secretary of War decided to act in this matter as a private Fj 
citizen, and thereupon turned over the property to the heirs of the 
deceased. 


EXTRADITION OF FUGITIVES FROM JUSTICE WHO HAVE TAKEN 
REFUGE IN CUBA UNDER MILITARY GOVERNMENT. 


{Submitted January 9, 1900. Case No, 124, Division of Insular Affairs, War Department.) | 


Sm: I have the honor to acknowledge the reference to me of the 
letter from the Mexican ambassador at this capital, addressed to the 
Secretary of State, directing attention to the fact that there is now in | 
the island of Cuba a person not of American nationality who is accused 
before the tribunals of Mexico with having committed a crime on 
Mexican territory, and requesting information as to whom to present 
a request for extradition, and whether provisional detention of the | 
fugitive will be ordered; also, what rules are to be followed to secure ; 


an | @ 





































South America, Thetefore, if 
the criminals of these countries, to. 
it will certainly render the task of 
ment of a stable government the 
To prevent it from being an a 
sity, and necessity gives warrant 
officers charged with performing the 
when the necessity directly relates to th 
tary government was established. 
The provisional government now being n 
United States is undoubtedly authorized 
powers” of a State, one of which is to app’ 
proper tribunals persons charged with crime. 
One of the obligations that, under inte 
the fact of the occupation of Cuba by the 
the peace and welfare of the world. One 
this is to enable the tribunals of various Gover 
violators of the law. x 
Every Government has a right to exclude from | 
its jurisdiction persons who, from criminal p 
sons, are unworthy its protection, or are caleula 
the interests of the Government. This right is ne 
dition treaties. It exists independent of a bien 
ties are simply agreements regulating the exe’ 
Government in whose territory the wrongdoer ‘ 
Government has a right to punish the violators « C 
that purpose may apprehend persons charged witl 
extradition treaties are intended to regulate the exerci 
not to create it. “| 
The provisional government of Cuba possesses b 
and, in the absence of treaty regulations, is to b 








525 


ed by the orders of the officers under whose direction the said 
sional government is now being maintained. 

the case of Ker v. Illinois (119 U. S., 436, 442), the Supreme 

t say: 










AOU 





There is no language in this treaty, orin any other treaty made by this country on 
the subject of extradition, of which we are aware, which says in terms that a party 
fleeing from the United States to escape punishment for crime becomes thereby enti- 
tied to an asylum in the country to which he has fled; indeed, the absurdity of such 
a proposition would at once prevent the making of a treaty of thatkind. It will not 
be for a moment, contended that the Government of Peru could not have ordered 
Ker out of the country on his arrival, or at any period of his residence there. If 
this could be done, what becomes of his right of asylum? 

Nor can it be doubted that the Government of Peru could of its own accord, with- 
outany demand from the United States, have surrendered Ker to an agent of the 
State of [linois, and that such surrender would have been valid within the domin- 
ions of Peru. It is idle, therefore, to claim that, either by express terms or by impli- 
cation, there is given to a fugitive from justice in one of these countries any right to 
remain and reside in the other; and if the right of asylum means anything, it must 
mean this. The right of the Government of Peru voluntarily to give a party in 
Ker’s condition an asylum in that country is quite a different thing from the right 
in him to demand and insist upon security in such an asylum. The treaty, so faras 
it regulates the right of asylum at all, is intended to limit this right in the case of 
one who is proved to be a criminal fleeing from justice, so that, on proper demand 
and proceedings had therein, the Government of the country of the asylum shall 
deliver him up to the country where the crime was committed, And to this extent, 
and to this alone, the treaty does regulate or impose a restriction upon the right of 
the Government of the country of the asylum to protect the criminal from removal 
therefrom. 





It is true that in the absence of provisions of treaties on the subject 
the Government of # nation is not ob/iged to surrender fugitives from 
justice, but it is not prevented from doing so. It may be done as an 
act of comity, and lies within the discretion of the Government whose 
action is invoked. Upon this question the Supreme Court of the 
United States, in United States ». Rauscher (119 U. 5., 407, 411, 
412), say: 


It is only in modern times that the nations of the earth have imposed upon them- 
selves the obligation of delivering up these fugitives from justice to the states where 
their criines were committed for trial and punishment. This has been done gener- 
ally by treaties made by one independent Government with another, Prior to these 
treaties and apart from them it may be stated as the general result of the writers 
upon international law that there was no well-defined obligation on one country to 
deliver up such fugitives to another, and, though such delivery was often made, it 
was upon the principle of comity and within the discretion of the Government whose 
action was invoked. 


lam of the opinion that a proper procedure in such cases as the one 
presented would be as follows: 

First. The Government desiring the apprehension and extradition of 
a person accused before its tribunals, who has taken refuge in Cuba, 
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damages caused by the collision should be lost during the voyage, or should be 

Padiget as ba dararsted ti orider 60 to incved: 
It appears to the writer that article 833 prescribes a rule or measure 

of damage for injuries resulting from collisions of vessels, which rule 

is that where a vessel sinks as a result of a collision attributable to 

negligence, the loss is to be considered as fofa/, without regard to the 

actual condition of the vessel, or the fact that it could be raised and 


If this controversy were between private individuals, it appears to 
the writer that Don José Cagigas would be within his legal rights in 
calling for the enforcement of this rule, and I see no reason why the: 
military government of Cuba should resist the application to itself of 
u measure of damage which it enforces against others. 

The code of commerce which prescribes this rule likewise prescribes 
a procedure for its enforcement, and in order to secure the benefits of 
the rule the procedure should be followed. 

The omission so to do, deprives the party asserting the rule of the 
advan 
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} The Secretary of War determined the administrative policy for the 
government of Cuba in this and analogous cases as follows; 


June 8, 1901. 
Sin: The War Department is in receipt of a communication from the State Depart- 
ent transmitting copy of nqte from the Spanish minister at this capital calling 
attention to the claim of Don José Cagigas for damages oceasioned him by the sink- 
ing of the tug Catalina in Habana Harbor, resulting from collision with the custom- 

ise boat Narciso Deulofeu, and the proper measure of damages to be adopted in 
nscertaining the indemnity. 
, Upon consideration thereof I am of the opinion that in cases of this character the 
military government of Cuba should submit to the same rule which would be 
enforced against private parties under like conditions, which T understand to be that 
prescribed in articles 826 and 833, Code of Commerce, in force in Cuba, provided the 
elaimant follows the procedure prescribed by said Code. 

Tinclose you copy of my letter to the Secretary of State respecting this matter. 


Very respectfully, 
Exinv Root, Secretary of War. 
Maj. Gen. Lronarp Woon, U. 5. V., 
Military Governor of Cuba. ‘ 










IN RE CLAIM OF THE EASTERN EXTENSION TELEGRAPH COM- 
PANY FOR PAYMENT BY THE UNITED STATES OF SUBSIDY 
PROVIDED FOR BY THE TERMS OF THE CONCESSION GRANTED 
BY THE GOVERNMENT OF SPAIN." 

(Subinitted July 22, 1901. Case No. 219, Divixion of Insular Affairs, War Department.] 
SYNOPSIS, 

1, By the terms of the treaty of peace the United States did not assume the obliga- 

é tions of this character resting upon Spain. 

2. Obligations of this character did not pass to the United States by operation of 

international law upon transfer of sovereignty. 

3, The rule of international law as stated by the Transvaal concessions commission, 

1901. 

Str: I have the honor to acknowledge receipt, by reference, of a com- 
munication dated May 23, 1901, from the Chief Signal Officer, United 
States Army, to the Secretary of War, “‘ respecting the concessionary 
rights of the Eastern Extension Telegraph Company in the Philippine 
Islands,” with request for remarks. In response thereto I have the 
further honor to report as follows. In said communication the Chief 
Signal Officer says: 

With reference to the Visayan concession, it is believed that it should be recog- 
nized as soon as the Eastern Extension Telegraph Company and the Government of 
the United States can agree upon the date on which the payment of the subsidy 
begins, and as to the proper construction of certain portions of the original concession. 

As to the payment of this concession, the Chief Signal Officer believes, with General 
MacArthur, that while the legal obligation of the United States to pay this subsidy 
would not technically exist prior to the ratification of the treaty of peace and the 
formal transfer of sovereignty from Spain to the United States, yet on account of the 
permission granted this company and its action thereunder an obligation in equity 
would arise to pay, at least, from and after the date of the restoration of the service. 





"See report on claim of Manilla Railway Co., p. 177. 
136385—02——34 
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roceedings examined and found to be insufficient to ereate a completed grant oF 
~ concession, 
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sed), and Alan L. Reid, that on and prior to February 24, 1897, 
2edings were had in accordance with the Spanish law then id foxes 
in itd Rico, whereby a franchise or concession was granted to Vicente 
a and José Usera, citizens of Porto Rico, for the construction, 
tion, and maintaining of an electric tramway over and upon cer- 
tain streets in the city of Ponce and thence over and upon the public 

highway between the city of Ponce. and the Barrio de la Marina (har- 
ony being the seaport of said city.’ 
In response to said request, an examination has been made of the 
documents relating to said franchise on file in this Department. From 
said documents it appéars that prior to November 24, 1896, proceed- 
ings were had of such kind and character as to induce the Crown of 
‘Spain, then possessed of full and complete sovereignty in Porto Rico, 
_ to grant by royal decree a permit for a franchise or concession for an 
_ electric tramway, according to the plans submitted by Messrs. Vicente 
and José Usera. 

Tt will be observed that this royal grant does not confer the conces- 
sion upon Messrs. Usera; it simply permits the construction accordi 
to the plans submitted by those gentlemen. Under the Spanish law in 
Porto Rico a tramway is a railroad constructed on the public highways. 
Gute @} While the entire territory to be traversed by this pro- 


3 “See 22 A. G. Op., 51. 
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They therefore owned the plan and were qualified to bid at the anc- 
tion to be held in accordance with article 93 of the regulations. It does 
not appear that said auction was ever had or dispensed with, I say 
‘dispensed with,” because there may have been some way of avoiding 
an auction sale, though it has not come to my knowledge. By royal 
decree, the provincial government in Cuba might exempt the letting 
of contracts for public works of extraordinary urgency from said 
Tequirement, but I know of no such provision in regard to tramways 
in Porto Rico. The Spanish law of railroads in Porto Rico provides 
a means of securing the right to build a railroad of the kind contem- 
plated herein without a public auction. That method is as follows 
(Regulations of Railroad Law): 


Arr. 20, In the case to which the preceding articles refer, namely, when it is a 
question of a petition for a concession withont subsidy, and for which only one prop- 
osition shall have been presented, said concession shall be granted without the for- 
malities of public auction; but always by means of a law, as provided for in article 
27 of the Law of Railroads. 

To this end the secretary of the colonies shall present to the Cortes the proper form 
of law, accompanied by all the documents mentioned in article 25 of the Law of 
Railroads and in the corresponding articles of these regulations. 

Arr, 21, The law to which the preceding article refers being passed, and the bond 
of 3 per cent of the amount of the estimate being deposited within the time fixed by 
article 16 of the Law of Railroads, there shall be issued to the interested party, or to 
the company which may have solicited the concession, the proper instrument, tnak- 
ing the contract a public document, and including in it, verbatim, the document of 
general conditions, the special law of concession, the special and economic conditions, 
and schedule of maximum rates. 


I do not understand that it is claimed that the Spanish Cortes ever 
passed such special act for the benefit of Messrs. Usera. I am, there- 


fore, of the opinion that Messrs. Usera did not acquire a franchise right_ 


to construct said proposed tramway by the proceedings set forth in the 
documents submitted. They did, however, acquire certain inchoate 
rights, which are property, and the protection and enforcement of 
which said property rights are imposed upon the United States by the 
stipulations of the late treaty with Spain (sec. 8, treaty with Spain, 
Paris, Dec. 10, 1898), Not only must the United States protect and 
enforce said property rights, but the treaty provides that the change 
of sovereignty “can not in any respect impair the property or rights 
* * * of individuals.” 

The Messrs. Usera, or their assigns, have the right to call for an 
auction sale of the franchise right, to secure which their proceedings 
were inaugurated, which said auction must be in accordance with the 
Spanish law and their rights protected us by that law provided. 
(Bryan v. Kennett, 118 U. S., 179, 192, and cases cited; Strother ». 
Lucas, 12 Pet., 410, 434; Hornsby v. United States, 10 Wall., 224, 
242.) 
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ee em: Gutierrez advances a claim for damages _ 
1. Injury occasioned by the order of the military authorities of the 
United States suspending said contract. — 


9. Injury occasioned by the refusal of the municipal authorities of 


Sancti Spiritus to comply with the terms of said contract, 

_ Mr. Gutierrez now seeks to effect 2 settlement of ail. sikdiow aati 
in this matter by surrendering said contract and conveying said 
market house to the municipality, und also to release the municipality 
from the debt due for lighting the city, and in consideration thereof 
he is to receive the sum of $62,277.12. This total is arrived at as 
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the contract is sustained by Major-General Wood and his cabinet. 
. Gutierrez objects to the exercise of such power of determination 
the military authorities of the United States in Cuba as being in 
excess of their jurisdiction. From the argument of his counsel (Docu- 
‘ment No, 21) the following is quoted: 

It is respectfully submitted that the contract between Mr. Gutierrez and the muni 
cipality of Sancti Spfritus being valid under the laws of Spain and Cuba, it is not 
within the lawful power of the military authorities of the United States to set that 
contract aside or to interfere with and prevent its due execution. The assumption 
and exercise on the part of the military authorities of the United States in Cuba of 
the power to pass upon, adjudicate, and practically annul Mr. Gutierrez’s contract 
are plainly in violation of the duty specifically imposed upon the United States by 
the treaty of peace. * * * The Government of Spain would clearly have the 
right to ask and expect the United States to indemnify its subjects for such a gross 
and unjustifiable usurpation of judicial authority by a military officer of the United 
States. (See p. 3, Doc. No. 21.) 


Without admitting that the foregoing correctly states the limitations 
of the powers of the military authorities of the United States in Cuba, 
it suggests the inquiry as to whether said authorities would have any 
more right to judicially determine the claims made on behalf of the 
municipality and render a judgment adverse to the municipality and 
in favor of Mr. Gutierrez than it would have to judicially determine 
the matter adversely to the claim advanced by Gutierrez. In other 
words, can this department act judicially and promote the interests 
of Mr. Gutierrez if it can not act judicially to his detriment? — 

But I do not understand that the military authorities of the United 
States th Cuba have exercised judicial powers in this matter. They 
have rescinded the order of suspension and placed the parties in statu 
qua. They recognize the right of the municipality to refuse compli- 
ance with the terms of the contract by subjecting itself to liability for 
damages, and relegate the question of such liability to the courts. 
(See Does. 13 and 15.) 


THE ORDER CLOSING THE COURTS OF CUBA TO SUITS AGAINST 
MUNICIPALITIES. 


At present Mr. Gutierrez is prevented from bringing suit to test the 
liability of the municipality to him by the following order: 


Heapavarrers Drviston or Copa, 
Habana, March 21, 1899. 

On the recommendation of the Secretary of State and Government the military 
governor of Cuba directs the publication of the following order: 

1. The prosecution of all claims against municipalities or provincial deputationa 
will be suspended until the method of their adjustment shall be determined after the 
reorganization of said corporations. 

2. Judges will not take cognizance of suits involving claims against provincial depu- 
tations or municipalities for liabilities incurred prior to December 31, 1898, and suits 
already instituted to establish such claims will be suspended, 

Apsa R. CHarrEe, 
Major-General. of Volunteers, Chief of Staff. 
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ording to an established custom and usage, then the contract would 
a b ly not be considered as restrictive, since it does not wholly pro- 
hibi i the trade, but seeks to regulate it. 

Tincline to the opinion that the provisions of said contract to which 
‘Mr. Gutierrez now appeals may properly be considered as having been 
_yoid from their inception, for the reason that the municipal council 
which adopted them undertook thereby to restrict subsequent councils 
and other municipal authorities in the exercise of the police power be- 
longing to the municipality; or, as stated in another form, the munic- 
ipality is at liberty to exercise and control its police power at all times 
without to the action of former councils in regard thereto. 
_ And if itsees fit at this time to exercise such power in a manner dif- 
from that contemplated in the contract, it is at liberty to do so. 
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The Secretary of War was of opinion that the military authori- 
ties of the United States in Cuba had done all that was incumbent 
‘upon them in this matter, and that such matters as are continued in 
controversy should be determined by the courts of Cuba if the parties 
to the controversy could not reach an agreement. 


REPORT ON THE RIGHT OF THE MUNICIPALITY OF HABANA TO 
EXERCISE OVER PROPERTY OWNED BY SAID CITY THE RIGHTS 
WHICH BY LAW BELONG TO THE PEACEFUL POSSESSION OF 
PROPERTY. 


[Subtnitted April 16, 1901. Case No. 3814, Division of Insular Affairs, War Department.] 


Str: I have the honor to acknowledge and comply with your request 
_ for a report on a matter arising as follows: 

The municipal uuthorities of Habana, Cuba, seck to enter into an 
agreement with one Tomas Mazzantini y Equia, as president of the 
association known as ‘‘ Fronton Jai Allai,” which will permit said asso- 
ciation to oecupy for a period of ten years « certain piece or parcel of 
ground owned by the city of Habana, and situate in the block of said 

municipality comprised between the streets named Concordia, Lucena, 
‘Virtudes, and Marqués Gonzales. The contemplated agreement pro- 
that said Mazzantini, at his own expense, shall erect a building 
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proprietor. In regard to rights of this character in Cuba, the treaty 
f peace provides as follows. (Art. VILD: 


ghts which by law belong to the peaceful possession of property of all kinds of prov- 
neces, municipalities, public or private establishments, ecclesiastical or civic bodies, or 

, Any other association having legal capacity to acquire and possess property in the 

okey territories. 

I Tn addition to stipulating that the “rights which belong to the 
ie “peaceful possession of property” shall not be impaired, the treaty pre- 
__seribes a rule of conduct for the United States during the period of 
occupation. This rule is set forth in Article I as follows; 

And as the island (Cuba) is, upon its evacuation by Spain, to be occupied by the 
Uhited States, the United States will, so long as such occupation shall last, assume 
and discharge the obligations that may under international law result from the fact 
of its occupation, for the protection of life and property. 

Since the United States voluntarily consented to be bound by them, 
it becomes necessary to ascertain what obligations relating to the pro- 
tection of property and property rights are imposed by international 
law upon a military force maintaining military occupation of territory. 
| The governmental forces of the United States (military and civil) 







. 
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now in Cuba are engaged in maintaining an occupation of the island 
and not a conquest. Occupation is the temporary retention of terri- 
tory, while conquest is the definite appropriation of it. Under the 
modern law of nations an oceupying power is, as stated by Mr, Hall, 
““forbidden, as a general rule, to vary or to suspend laws affecting 
property and private personal relations.” (Hall on International 
Law, 4th ed., chap. 4, par. 155.) 

Halleck states the law, as follows: 

As military occupation produces no effect (except in special cases and in the appli- 
cation of the severe right of war, byimposing military contributions and confiscations) 
upon private property, it follows, as a necessary consequence, that the ownership of 
such property may be changed during such occupation, by one belligerent, of the terri- 
tory of the other, precisely the same as though war did not exist. The right toalienate 
is incident to the right of ownership, and, unless the ownership be restricted or 
qualified by the victor, the right of alienation continues the same during his military 
possession of the territory in which it is situate as it was prior to his taking the pos- 
session, A municipality or corporation has the same right as a natural person to 
dispose of its property during a war, and all such transfers are, prima facie, as valid 
as if made in time of peace. If forbidden by the conqueror, the prohibition is an 
exception to the general rule of public law and must be clearly established. (Hal- 
leck’s Int. Law, 3d ed., chap. 33, par. 12, p. 448.) 

T do not think the legislation known as the Foraker amendment is 
to be construed as a prohibition of the right of a municipality to exer- 
cise the ordinary rights of ownership or contract. An interpretation 
thereof which would prevent the municipality of Habana from enter- 
ing into the agreement under consideration would also preclude the 
city from entering into agreements for other municipal services, such 
as cleaning and lighting the streets, employing municipal officers and 

































rights in Cuba, and 1 
surrendered the righ 
authority to that of a te! 
nations, As so interpreted 
with the treaty of peace and in 
variance with both. 
Historically, we know that on 
was to preserve the species of p 
time as the rights therein and 
mental agencies selected by the 
is accomplished as to municipal righ 
To hold that said legislation preven 
from exercising the common ordinary ri 
erty which belongs to them is to convert 
instrument of oppression, The right wh 
to exercise is a personal right appertair 
city is the absolute owner, and there! 
tions of said amendment." 
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The provisions of the agreement as orig 
ing an obligation of the municipality to 
granting to others a similar privilege fora ** 
and a different question. 

It appears from the papers forwarded to t 
provisions have been eliminated, Ordin 
Secretary is not to be directed to such mat 
tion affords an opportunity to make a com 
date the proposition actually involved. 4 

As already stated, a copy of said proposed agree 
forwarded to the War Department. From wha 
submitted, it is difficult to determine whether 1 
intended to bind the city (1) not to grant to oth 
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d right. Nor can it pedis Sega ta he ity exerci 
by grant. The power at all times remains in 

- exercises it as the agent or representative of the State. 
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all times upon the continued ability and inclination of 

n to permit the city to continue its exercise. It is probable that 
Foraker amendment requires the major-general in command of the — 
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rant “property, franchises, or concessions;” but I can not believe 
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“the rights which by law belong to the peaceful possession of prop- 
erty of all kinds.” 



























‘REPORT ON THE QUESTION OF INSERTING A CHARGE OF “CON- 
_ SPIRACY” IN THE CRIMINAL COMPLAINTS AGAINST NEELY 

AND RATHBONE, AND THE INADVISABILITY OF JOINING BOTH - 
_ DEFENDANTS IN ONE COMPLAINT, WHICH SHALL INCLUDE ALL 


THE CHARGES. 
[Submitted May 21, 1901. Case No. 2652, Division of Insular Affairs, War Department.) 


_ Srr: I have the honor to acknowledge and comply with your request 
| for a report on certain questions arising in the matter of the criminal 
proceedings in the courts of Cuba instituted against C. F. W. Neely = 
and E. G. Rathbone, at one time officials in the department of posts, 
government of Cuba. Said questions are as follows: 
1. Should said defendants be charged with conspiracy ? 

_ %. Should the criminal prosecutions against these persons be con- 
solidated; that is to say, should they be joined in one information and 
charged with acting jointly in committing the alleged crimes? 

_ 8. Should each and all the acts complained of be included in one 
F iggia or information! 
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and is actually executed, the misdemeanor merges in the felony; but where 
isa conspiracy to commit a misdemeanor only, there, even though the con- 
be executed, there is no merger because the two crimes are of the same rank. 
In People v. Richards et al., the supreme court of Michigan say (1 
> 217, 229): 

Tt was said in an early case in Massachusetts (Commonwealth v. Kingsbury, 5 
, 106), that where the misdemeanor or felony is actually executed, the con- 
is merged and can not be punished. But the case was one of a conspiracy to 
commit a distinct felony. Jt is no dowbt the nw thal if the felony ia proved the eonspir- 
acy must at once merge. 

In People v. Mather (4 Wend., 265), Mr. Justice Marcy, speaking 
for the court, says: 

It is supposed that a conspiracy to commit a crime is merged in the crime when 
‘the conspiracy is executed. This may be so when the crime is of a higher grade 
than the conspiracy, and the object of the conspiracy is fully accomplished; but a 
_ conspiracy is only a misdemeanor, and when its object is only to commit a misde- 
_ tMeanor, it can not be merged. Where two crimes are of equal grade, there can be 

no legal, technical merger. (See also, Lambert y, People, 7 Cow. (N. Y.), 103; Com. 

| o Drom, 19 Pick. (Mass.), 479; Com. v. Goodhen, 2 Mete. (Mass.), 193; State ». 

Murray, 15 Maine, 100; 1 Duvall, 4; 48 Maine, 218; State vr, Noyes, 25 Mich.; Hart- 

man vr. Com., 5 Barr, 60; Com. +. Delany, 1 Grant, 224; Com, v. Parr, 5 W. and 8, 

(Pa.), 345.) 

The doctrine declared by the foregoing authorities has not been uni- 
versally accepted either in the United States nor England. (United 
States v. Rindskopf, 6 Biss. (U. S.), 259; Reg. v. Rowlands, 5 Cox 
Crim. Cas. (Eng.), 497, note.) 

But the courts which deny the doctrine deprecate the practice at 
variance therewith. In the United States v. Rindskopf (ante) the court 
said: 

In Reg. v. Boulton (12 Cox Cr. Cas., 87) in court of queen’s bench, before Chief 
Justice Cockburn, in 1871, although the course of receiving proof of the commission 
of the substantial crime is not regarded as satisfactory, yet it is decided that such a 
course is legal, and in that case, it being a charge of conspiracy to commit a felonious 
crime, proof of the commission of the crime itself was allowed. The chief justice 
cited and relied upon the authority of the late Lord Cranworth in Reg. . Rowlands 
(5 Cox Cr. Cas., 497, note). In that case the parties had been indicted, not for the 
offense they had committed, but for a conspiracy to commit it, and the judge, after 
stating that it would hewe been more satisfactory if the parties had been indicted for what 
they had done and nol for conspiracy to do it, stated “that the course pursued was no 
doubt legal, and, being legal,’’ he said, ‘‘T shall not now step out of the path of my 
duty by speculating upon the policy that has been adopted in this case. Jt would be 
much more satisfactory to my mind if parties had heen indicted for that which they have 
directly done, and not for having previously conspired to do something, the having done 
which ia proof of the conspiracy. It never is satisfactory, although undoubtedly it is legal.” 
I have quoted this language as expressive of my first view of the question when 
raised during the trial, and I can say now, as I said then, that the better way, in my 
judgment, would have heen to have indicted all parties here for the particular affense committed 
by each, but under the law it seems I have not the right to say they must be so pros- 
ecuted. The course pursued in this matter by the government attorney, in the lan- 
guage of those cases, is ‘‘ undoubtedly legal,'’ and | can, therefore, ouly consider the 
case as it is presented on this indictment. 
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Arr. 161. He who shall kill the immediate successor to the Crown or the Regent of 
the Kingdom shall be punished with the penalty of reclusién femporul in its maxi- 
‘mum degree to death. 

a be frnstrated or attempted, with the penalty of reclusién lemporal to 
The conspiracy with that of prisién mayor in its medium and maximum degrees. 
And the proposition with that of prisién correccional in its maximum degree to 

prisién mayor in its minimum degree. 

Articles 237 to 245 define the crime of rebellion and prescribe the 
penalty therefor. For many such acts the pennlty is “* cadena perpetua 
to death,” ; 

Article 244 deals with agreements to commit rebellion us follows: 





Arr. 244. Conspiracy to commit the crime of rebellion shall be punished with the 
penalty of priwén correceional in its mediom and maximum degree. 

The proposal to do so shall be punished with that of reclusién temporal in its mini- 
mum and medinm degree, 4 

From the provisions of said code relating to sedition the following 
is quoted: 

Arr. 246, Those who by inciting the seditious and making them resolute shall 
have promoted and supported sedition, and its principal leaders shall be punished 
with the penalty of reclusién temporal, should they be included in any of the cases 
specified in the first paragraph of No. 2 of article 172, and with that of prixién mayor 
if they are included in none of these, 

Awr, 247, Mere participants in sedition shall be punished with the penalty of 
prisién correccional in its medium and maximum degrees in the cases specified in the 
first paragraph of No. 2 of said article 172, and with that of prisién correceional in 
its minimum and medium degrees if not included therein. 

Agr. 249, A conspiracy to commit the crime of sedition shall be punished with the 
penalty of arresta mayor to prisién correccional in its minimum degree. 

That the lesser-offense merges in the greater is such an universal 
rule of criminal jurisprudence that I doubt not it prevails in the juris- 
diction of Spain. I have not failed to observe that conspiracy to com- 
mit acts constituting treason, lése-majesté, rebellion, and sedition are 
subject to penalties similar in character to those prescribed for felo- 
nies, although different in extent, and this might be held to prevent. 
merger in cases of conspiracy to commit those particular acts. 

Cuba continues to be under the civil law, and the common-law rules 
respecting conspiracy are not in force therein. Many agreements 
which might be considered conspiracies under the common law are not 
amenable to the civil law. Article 4 of the Penal Code in force in Cuba 
provides as follows: 

Arr. 4. A conspiracy and proposition to commit a crime are punishable anly in the 
cases in which the law specially penalizes them. 

There is a conspiracy when two or more persons act together for the commission 
of a crime and decide to commit it. 

There is a proposition when the person who has decided to commit a crime pro- 
poses its execution to one or more persons. 







































should have exceeded 125 a 
3. With that of presidio mayor if 
4. With that of cadena tempc 
In any case with that of tempor 

to perpetual disqualification. 

Arr. 402. The pole hroug 
should enable the peculation of i 
and 4 of the foregoing article, by anc 
equivalent to the value of the money 

Arr. 403. The official who, to the d 
shall apply to his own or to foreign p 
charge shall be punished with the pe 
a fine of from 20 to 50 per cent of the amount 

lf restitution be not made the 
on him. 

If such unlawful use of the funds were witl 
public service, he shall incur the penalties 0 
per cent of the amount diverted. 

Arr, 404. The public official who shall give to th 
isters a public application different from that te 
incur the penalties of temporary disqualification: 
of the amount diverted, if detriment to or hi 
they were assigned should result therefrom, and 


Section 55 of the Postal Code is as fol 


Whoever, being a postmaster, assistant postma: 
ployed in or in any way connected with the busi 
the service of the department of posts, shall cony 
postage stamps, stamped paper, or other property of 
the custody of, or in use by, said department, or po 
coming into his hands in any manner whatever, or 
may have come into his possession or under his con 
office, employment, or service, or under color or claim 
employee, or agent, whether the same shall be the 
ment of posts or in the custody of or in use by said d 
son or party, or shall fail safely to keep any such n 
postal, money-order, or other funds or other property, 
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erty of the department of posts or in the custody of or in use by said department, or 
the property of some other person or party, without loaning, using, depositing in 
banks, except as anthorized by the regulations of the department of posts, or excliang- 
ing for funds or property other than such as are especially allowed by the regulations 
of the department of posts, or shall fail to remit to or deposit at a designated deposi- 
tory, or turn over to the proper officer or officers, agent, or agents any such money, 
stamps, stamped paper, postal, money-order, or other funds, or other property, 
whether the same is the property of the department of posts or in the custody of or 
in use by said department, or the property of some other person or party, when 
required so to do by law or the regulations of the department of posts, or upon demand 
or order of the director-general of posts, either directly or through a duly authorized 
and accredited officer or agent of the department of posts, or shall advise or participate 
in any of the offenses defined in this section, shall for every such offense be punished 
by imprisonment for not Jess than six months nor more than ten years, or by a fine in 
A sum equal to the amount embezzled, or by both snch fine and imprisonment; and 
any failure to produce any money, postage stamps, stamped paper, postal, money-order, 
or other funds, or other property whether the property of the department of posts or in 
the custody of or in use by said department, or the property of any other person or 
party, when required so to do as hereinbefore provided, shall be taken to be prima 
facie evidence of such offense. But nothing shall be construed to prohibit any post- 
master from depositing, under the direction of the director-general of posts, in a bank 
designated by the director-general of posts for that purpose, or in any other place, pro- 
vided the director-general of posts shall so specifically anthorize, to his own credit as 
postmaster, any funds in his charge, nor prevent his negotiating drafts or other evi- 
dences of debt through such banks or otherwise, when instructed or required to do 
so by the director-general of posts, for the purpose of remitting surplus funds from 
one post-office to another or to a designated depository. 


lam unable to find provisions of law either in the Penal Code or 
Postal Code which specially penalizes an agreement or conspiracy to 
commit the acts thus declared to be criminal; nor do I find a general 
provision such as is made by section 5440, Revised Statutes of the 
United States, as follows: 

Sc. 5440. If two or more persons conspire either to commit any offense against 
the United States, or to defrand the United States in any manner, or for any pnr- 
pose, and one or more of such parties do any act to effect the object of the conspir- 
acy, all the parties to such conspiracy shall be liable to a penalty of not less than 
$1,000 and not more than $10,000, and to imprisonment not more than two years. 

Arturo Hevia, deputy public prosecutor in Habana, who appears to 
have charge of the prosecution, makes a report in regard to the con- 
templated report. With reference to said report Major Dudley, judge- 
advocate, Department of Cuba, writes (May 8, 1901): 

He agrees that it is not wise to make the charge on ‘‘conspiracy’’ alone, but to 
make specific charges against each of the accused, and that is his intention. 

My understanding of said report 1s that the deputy prosecutor 
intends to file a complaint wherein the offense charged will be a willful 
doing of an act and not a willful participation in an agreement. That is 
to say, the complaint will not charge an offense of which conspiracy is 
the gravamen. 





































fiscal (prosecutor) or to the p 
ex officio, in order that within the pe 
writing. After this classification 
public. 

Arr. 650. The classification shall be | 
conclusions: 

1. The punishable facts resulting rout i 

2. The legal character of said facta and the s 
stituted thereby. 

3. The participation therein of the acensed 

4. The facts resulting from the summary in 
or aggravating circumstances or which may « 

5. The penalties which the accused pet 
incurred by virtue of their respective parti 
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1. The amount of damages as estimated by ther 
nation of the thing, and the fact in virtue of wh 

Arr. 653, The parties shall have the power to 
which are to be the object of the classification, 
form, so that if from the trial the first should not 
be considered in the sentence. 

Arr, 732, After the closing of the evidence the p 
modify the conclusions set forth in the classification. 

In such case they shall submit in writing the new c 
to the presiding judge of the court. 

The conclusions may be prepared in alternative form, a8 pr 


The purpose of averring the existence of t 
spiracy is to insure the competency of carted 
Government intends to offer, and to show pren 
erate contriving, extending over a period of 
increasing the degree of the offense. 

If the intentions of the public prosecutor 
they appear to me as entirely proper. 
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Should the eriminal prosceutions against these persons be consolidated; 
that is to say, should the accused be joined in one information and 
charged with acting jointly in committing the alleged crimes? 

I think this question should be answered in the negative, for the 
reason that it may be or made to appear that in some instances one or 
both of the accused acted independently of the other. 

This variance between the information and the proof would not be 
as serious in Spanish jurisdictions as in the United States. Criminal 
procedure under the civil law is adapted to the rule, Let no guilty 
man escape, while under the common law the rule is, Let no innocent 
man suffer. It follows that under the criminal procedure of the civil 
law the court is permitted to exercise great latitude in matters of pro- 
cedure, and may permit the complaint to be modified so as to conform 
to the facts shown to exist (Art. 782, Code Crim. Procedure), while 
in the United States such authority is not possessed by the judges of 
criminal courts in trials based on indictments (Ex parte Bain, 121 
U.S., 1), for with us indictments are found and presented by grand 
juries, acting independently of the presiding magistrate. Under the 
civil law the question presented to the court in a criminal prosecution 
is, Is the accused guilty of any act penalized hy the law! Under the 
common law the question presented to the court is, Is the accused 
guilty of the particular offense whereof he stands charged? Hence 
the difference in the procedure. 

Tam unable to definitely determine from the report of Mr. Hevia 
what his intentions are as to this matter. This inability, however, is 
not to be attributed to the report. Mr. Hevia writes with full knowl- 
edge of the criminal procedure and practice in Spanish jurisdictions, 
and I read in comparative ignorance thereof. 

While these prosecutions are to be conducted pursuant to the Span- 
ish law in force in Cuba, it seems desirable that, so far as safely can 
be done, the procedure should harmonize with American ideas and 
established practicés. Therefore it seems best, if possible, to have the 
complaint drawn in the first instance so as to avoid the necessity of 
changing it after the evidence is submitted, reserving, of course, the 
liberty to exercise the right to change if found desirable. 


i. 


Should each and all the acts complained of be included in one com- 
plaint or information? 

Lunderstand from the report of the fiscal, Arturo Hevia, that it is 
his intention to include all of the acts or offenses in one complaint. If 
separate complaints are filed against each of the accused, all of the 
offenses of which the person named is considered guilty will be 
included in the complaint against him. 
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“Maj, Gen. Leoxanp Woon, U. & Yay oe 
Military Governor of Cuba. 


"VESSELS 
“OF CUBA BY ‘THE WAAL FORCES OF THE UNITED STATES 
DURING THE SPANISH-AMERICAN WAR. 
[Submitted July 18, 1901. Case No. 2797, Division of Insular Affairs, War Department.} 


Str: I have the honor to acknowledge receipt of your request for — 
report on the question of ownership and right to dispose of certain 
vessels disabled and sunk in the coastal waters of Cuba by the naval 
- forces of the United States during the Spanish-American war. 

These wrecks are to be considered from two points of view. 











If said vessels are to be dealt with as property having a marketable 
value and disposed of by exercise of the rights of ownership, then the 
attention of the Secretary is directed to the following provisions of 
section 3755, Revised Statutes of the United States: 


ch pig waneidlape pronperidalernergesepbanasnaemicn hag igee 
as he may deem for the interests of the Government, for the preservation, sale, or 
a of any property, or the proceeds thereof, which may have been wrecked, 
or become derelict, being within the jurisdiction of the United States, 
h ought to come to the United States * * * and in such contracts to 
compensation * * * as the Secretary of the Treasury may deem just 
b No costs or claim shall, however, become changeable to the United 
so obtaining, preserving, collecting, receiving, or making available prop- 
* which shall not be paid from such moneys as shall be realized and 
rom the property so collected under specific agreement. 








doned, or become d 
that the wrecks on the coast 
victors in the war with Spain 
were sunk. > 
In said letter the Attorney-Ge 
“Navy Department has n 
to recover and preserve 
that the acts of June 14, 1880, 
of the Secretary of War to 
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1 have the honor to request a decision on the folk 
ber of old wrecks—Spanish war vessel : 
have long since been abandoned and are rapidly 
them could be sold and the island government de 
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the work as may seem to the best interest of the c Be 

In order that the Secretary may be fully 
in which this matter now stands, it is neces: 
the proceedings had in the case of the A 
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War Department and referred to the Navy Depart 
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received the letter above referred to, and ther 
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and advised that the matter be referred to the 
(Doc. 5, No. 1705.) 
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On May 9, 1900, the Secretary of the Treasury advised the Secretary 
_of War as follows: -~— 


Sir: I have the honor to acknowledge the receipt from your Department of your 
indorsement dated the 4th instant, upon a recommendation by the captain of the 
port of Habana, relative to the steamship Alfonso XIT, reported to have been 
wrecked at Mariel, and have to state that this Department will consider a proposition 
made by the company referred to by the captain of the port in the correspondence, 
or other reputable company or companies, for the recovery of the property. 

The proposition should be so made as to conform to the terms of the law govern- 
ing such cases, as set forth in the Revised Statutes, and it is suggested that the paper 
be forwarded through the office of the captain of the port, with such remarks or 
comments indorsed thereon as he may choose to make. 

Respectfully, 





L. J. Gaau, Seeretary, 


On July 8, 1900, the Secretary of War addressed the Secretary of 
the Treasury as follows: 


Sin: The military government of Cuba desires to dispose of the wreck of the 
Alfonso XIT, a Spanish vessel now lying upon the rocks off the north coast of 
Cuba, at the entrance of the harbor of Mariel. It is understood that the Navy 
Department has abandoned all intention of endeavoring to preserve the vessel, 
desire to be informed whether you propose, under section 3755 of the Revised 
Statutes, to make any contract or provision for the preservation or sale of the said 
vessel. If you do not propose to make such provision, the military government of 
Cuba will proceed to dispose of the wreck, which has now remained as a serious 
obstruction to navigation for two years, and which should be removed by some one 
without further delay. 

Very respectfully, Euinu Roor, Seeretary of War. 


In response the Secretary of the Treasury, on July 6, 1900, wrote 
as follows (Doc. 8, No. 1705): 


The Department has been advised that she is of no value except as old iron, and 
that the wreck is now a dangerous obstruction to navigation. On the {thof May last 
the Department advised you that it would considera proposition by a reputable com- 
pany or companies for the recovery of the property. Nothing further has been heard 
of the matter, either through your Department or otherwise. 

Under the circumstances this Department has no objection to action in accordance 
with your suggestion, that the military government of Cuba be allowed to dispose of 
the wreck, which, as you remark, has now remained as a serious obstruction to navi- 
gation for two years and which should be removed by some one without further 
delay. 


On July 5, 1900, the military governor of Cuba was advised as ~ 
follows: 


Sie: Referring to your letter of May 9 last, asking that the wreck of the Spanish 
transport Alfonso XJJ be placed at the disposition of the island government, J am 
directed by the Secretary of War to advise you that the Treasury Department having 
made no objection to such disposition, you are authorized to proceed to the removal 
of this derelict in the manner you deem proper. 

Very respectfully, Ciarence R, Epwarps, 
Lieutenant-Colonet Forty-seventh Infantry, U. S.V., 
Chief of Division. 





Maj. Gen, Leonarn Woop, 
Military Governor of Cuba, Habana, Cuba. 
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In Brown ». United States (8 Cranch, 110) Mr. Justice Story said 






Even as to captures actually made under such commissions no absolute title by 
confiscation vests in the captors [until a sentence of condemnation. * * *, But 


until the title should be divested by some overt act of the government and some 


judicial sentence, the property would unquestionably remain in the British owners, 


and if a peace should intervene it would be completely beyond the reach of subsequent 


condemmation. 


In Jecker et al. x. Montgomery (13 How., 498) Mr. Chief Justice 
Taney, speaking for the court, said (p. 516): 


As a general role it is the duty of the captor to bring it within the jurisdiction of” 


a prize court of the nation to which he belongs, and to institute proceedings to have 
it condemned, This is required hy the act of Congress in cases of capture by ships 
of war of the United States, and this act merely enforces the performance of a duty 
imposed upon the captor by the law of nations, which in all civilized countries 
secures to the captured a trial in a court of competent jurisdiction before he can 
finally be deprived of his property. 

But there are cases where, from existing circumstances, the captor may be excused 
from the performance of this duty, and may sell or otherwise dispose of the property 
before condemnation. And where the commander of a national ship can not, with- 
out weakening inconveniently the force under his command, spare a sufficient prize 
crew to man the captured vessel, or where the orders of his government prohibit 
him from doing so, he may lawfully sell or otherwise dispose of the captured prop- 
erty in a foreign country, and may afterwards proceed to adjudication in a court 
of the United States. (4 Cr., 293; 7 Id., 423; 2 Gall., 368; 2 Wheat., App. 11, 16; 
| 1 Kent's Com., 359; 6 Rob,, 138, 194, 229, 257.) 

Bat if no sufficient canse is shown to justify the sale, and the conduct of the captor 
_ has been unjust and oppressive, the court may refuse to adjudicate upon the validity 
of the capture, and award restitution and damages against the captor, although the 
‘seizure as prize was originally lawful, or made upon probable cause. 

And the same rule prevails where the sale was justifiable, and the captor has 
re 1, for an unreasonable time, to institute proceedings to condemn it, Upon a 
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bring his prize into some co 


The reason for the pe 
sea is neutral, and therefore 
from its location to be the 


avowedly the property of the x 
of said nation, the rule would not ap 
the capture being completed, were it 
4613, Revised Statutes of the United 


The provisions of this title (prize) shall ay 
authority of the United States, or adopted and 1 
States. 


The prize laws of the United States we 
thority conferred by the Constitution up 
make rules concerning captures on land a 

They provide, among other things, the 


1. If the United States desires to retain a captared 
ice, it may do so, whereupon the property is su 
and the proceedings reported to the court having 
the rights of the claimant and captors. The 
erty is devoted is required to deposit the value tl 
of the United States, in whose hands it is subject to 
4624.) ; 

2. If the United States does not desire to retain the ¢ 
ment service, but wishes to sell it, the property itself i 
of the court, and upon being adjudged lawful prize o! 
the court. (Sec. 4615.) 

3. If the captured vessel or any part of the captured 
to be sent in for adjudication a survey shall be had 
made by persons as competent and impartial as can 
shall be sent to the court in which such proceedings 8 
erty, unless appropriated for the use of the Government, 
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ossib iy an a of ad wrk or he rope of 


United States, shall Seraell aa Pete any of these wre 


which at the time the vessels sunk were owned by private parti, 


without having the wrecks adjudged prize of war, or derelicts, and 


sold by judicial proceedings, such private owner or dome mirine. 


company is quite likely to ba upon the United States for 


compensation. 

It appears to the writer that if such of these vessels as were owned 
by private parties are considered as wrecks or derelicts, it still follows 
that the title was not divested by the sinking and abandonment: 

The title of the owner to property lying at the bottom of the sea is not divested, 
however long it may remain there, and no other person can acquire such title except 
by a condemnation and sale in admiralty, (Murphy v. Dunham, 38 Fed. Rep., 504; 
Baker v, Hoag, 7 N. Y., 555; Ang, on Tidewaters, chap. 10; 1 Bl. Comm., 290-295). 

The rule is the same under the laws of Spain wn force in Cuba, 

The Spanish Code of Commerce provides as follows: 

Anr, 842, The goods saved from the wreck shal) be specially liable for the payment 
of the expenses of the respective salvage, and the amount thereof must be paid by 
2 cots eaypigiemt laa cetmaetan Aenean: and with preference to 
any other obligation if the merchandise should be sold 

The Spanish Code of Civil Procedure pievides as follows: 

Arr, 2122.* * * Fourth, The sale of goods saved from shipwreck shall be 
subject, according to circumstances, to the nroceedings mentioned in the foregoing 
rules. The judge who has ordered their deposit shall order the sale of the same ex 
officio when proper. 


_ The attention of the Secretary is directed to the advisability of deal- 










































that they had no objec 


thereupon the Secretary o: 
Cuba as follows: 


Sm: * * * You having repor 
navigation, aud their immediate rem 
is hereby authorized to consider and 
them by an exercise of the police power 
rights therein, inchoate or otherwise, or 

In taking action to abate said nuis 
employ persons or concerns who are 
in removing said obstructions in the va 
is adopted, a report and accounting thi 
for transmission to the Secretary of the Tre 
destroy said obstructions and charge the exper 

I transmit herewith copy of report on 
Insular Affairs, wherein are set forth the ob 
either as prize of war or as derelicts, and the | 
arise if either the United States or the military 
these wrecks by an exercise of the rights of a p 

Very respectfully, > 


Brig. Gen, Lnonarn Woop, 
Military Governor of Quba, Habana, Cuba. 





IN RE REQUEST OF THE MILITARY GOV 
THE WAR DEPARTMENT REQUEST 1 
TO APPLY TO THE GOVERNMENT OF SP. 
PRISON OF EVULOGIO IDULLA SAEZ. 


{Submitted July 31, 1901. Case No, $192, Division of Ing 


Sm: I have the honor to acknowledge the 
the above-entitled matter and your request fo 
_ In response, I have the honor to report as 

The case is thus: Saez was a soldier in the Spani 
with his regiment to Cuba, where he deserted in. 





appears to be no objection ati ds ake ee 
to that Department. 

_ It is incumbent upon the War Department to furnish the State — 

Department all information in the possession of the War cm 
in regard to said matter which may be of use in determining the 
question involved. 

Article 6 of the treaty of peace provides for the release of persons 
in prison for political offenses by the following provision: 

Spain will, upon the signature of the present treaty, release all prisoners of war, 
and all persons detained or imprisoned for political offenses in connection with the 
insurrections in Cuba and the Philippines and the war with the United States. 

This man was convicted of the offense penalized by article 222 of 
the Spanish military code, which is as follows: } 

Whosoever is included in any of the following numbers shall be punished with — 
death, after in a proper case: 

1. He who, abandoning his flag, enters to form a part of the enemy's army. 

2. He who induces a foreign power to declare war against Spain, or negotiates 
with said power for such a purpose. 

3. He who raises in arms in order to dismember any part of the national territory. 

4. Members of all classes of troops, who are not leaders or promoters, taking 
part in this crime, shall suffer a penalty extending from cadena temporal to cadena 
Perpetua, 

"It will be seen that the offense penalized by the foregoing article 






consists of two acts—first, deserting the lag of Spain, wai eeeowd, 






























additional years in the n 
article 322. But when he 
joining the forces of the | 
tence was annulled, and he 
article 222. 
It will be seen that the q 
mine is, Does the act p 
offense in the sense in which 
treaty of Paris? ; 
In the transcript of the proce 


ment reference is made to artic 
610 of the Spanish military code. 


version of said articles. 


TRANSLATION OF ARTICLES 88, 177, 185, 2! 
CODE OF MILIT. 


Arr, 88, The chamber of justice shall be comy 
when it is to pass upon sentences rendered a 
responsibility. 

When passing upon other subjects within t 
sofficient. 

In the first ease at least two shall be graduate | 
second case the presence of one shall be sufficient, w 
navy, according to the division to which the subj 

In order to take cognizance of matters proce 
should be composed of the general advisers and ¢! 

In order to take cognizance of matters pro 
advisers shall be generals of the army, and an al 2 

In both cases the number shall be completed from am 
longest in the other classes which ordinarily compo 

Arr. 177. The penalties which military courts m 
crimes included in this law are of two ¢lasses—some 

The military penalties according to their degree of 

1. Death, 

2. Reclusién militar perpetua, 

3. Reelusion militar temporal. 

4. Prisién militar mayor. 
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5, Loss of employment, 

6. Prisién militar correccional from three years and one day to six years. 
7. Separation from the service. 

8. Prisiém militar correccional up to three years. 

Common penalties in the same graduated order of severity ure: 

. Death. 


TREE 


9. Prisién correccional. 

Arr. 185, The death penalty shall include military degradation in the cases where 
the law expressly provides for the same. 

When the same is not executed on account of the criminal having heen pardoned, 
it shall include the loss of employment for officers, and for privates expulsion from 
the ranks of the army with the loss of all rights therein acquired. 

The accessory penalties carry with them the penalty of imprisonment. 

The penalty of prisién mayor and that of prisién correccional for more than three 
years shall carry with them, for officers, separation from the service, and for pri- 
yates loss of employment and a place in a disciplinary corps for the time which 
they should afterwards serve in the ranks, discounting for all purposes the period of 
the sentence. 

One sentence imposed upon a criminal shall include the penalties accessory to sev- 
eral punishments, the combined duration of which exceeds three years. 

Arr. 222, Whosoever is included in any of the following numbers shall be pun- 
ished with death, after degradation in a proper case: 

1. He who, abandoning his flag, enters to form a part of the enemy's army. 

2. He who induces a foreign power to declare war against Spain, or negotiates with 
said power for such a purpose. 

&. He who raises in arms in order to dismember any part of the national territory. 

Members of all classes of troops, who are not leaders or promoters, taking part in 
this crime shall suffer a penalty extending from cadena temporal to cadena perpelua, 

4. He who in order to favor the enemy should surrender the force under his com- 
mand, the town or place confided to his charge, the Hag, the commissary or war sup- 
plies, or affords the enemy any other means or methods of offense or defense. 

5. He who should seduce the Spanish troops, or those in the service of Spain, in 
order that they pass to the ranks of the enemy or desert their flag in time of war. 

6. He who, being in action or abont to enter, should flee in the direction of the 
enemy. 

It shall be considered that the flight was in the direction of the enemy when the 
accused does not prove that the crime committed was a different one. 

7. He who directly or indirectly sustains relations with the enemy with regard to 
the operations of the war. 

Arr. 270. The military officer who deliberately and without authority assumes or 
retains a command shall be liable to a penalty extending from prisién militar correc- 
cional to that of prisién militar mayor. 

Arr, 273. Desertion from the service, treated of in the two foregoing articles, being 
agreed to by three or more persons, shall be considered as sedition. 

Anr, 322, On deserting for the first time without any qualifying circumstances, two 
or more years of service shall be imposed in time of peace and four years in time of 
war. 






























Spain one Enlogio Idulla sat 
Cuba of having violated the pr 
sentenced ta cadena perpetua. T 
island of Cubaentertains the view 
VI of the treaty of peace (1898), 
that position is a question to be d 

I transmit also a copy of the report 
insular affairs, setting forth the p 
tried and sentenced, and othek aie 
the documents received from Cuba. 

This Department will be pleased to 
subject for communication to the military gover 

Very respectfully, 


The Srcrerary or Srare. 


IN RE NOTE FROM THE SPANISH MINISTER 
THE SECRETARY OF STATE, SUGGES’ 
AN AGREEMENT BETWEEN THE GO f 
STATES AND THE GOVERNMENT OF SP. 
DISPOSITION OF THE STATIONARY BA’ 
ETC., LEFT BY THE FORCES OF SPAIN IN 
UPON THE FAILURE OF THE MIXED EV. 
TO AGREE AS TO THE TITLE AND FINAL 

(Submitted February 1, 1900, Case No, 11¢4, Division of Insular 
Sie: I have the honor to acknowledge the re 
for a report on the matter referred to in the 
minister at this capital addressed to the Seere 

January 19, 1900, a copy of which was tra 

of State to the Secretary of War, with a reque 

views of the Secretary of War in regard to said m 
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‘The eaernieres Dae caetdeien eeaete ; 
dueted ‘with the proceedings of the « 











ning. alent ‘Cuba and. Porto Rico, it 
question as to which “they were not authorized to treat,” 

war material in the Philippines the ‘Aniarloss eomumbssion atatod at 
such material should be governed by the same conditions as 
agreed to by the evacuation commissions in gregh a ‘As to 
war material situated in the Philippines and Guam, the American 
commission subseqently agreed that such material of certain Gaerne p 
_ kind and character should remain the property of Spain, (See mes- 
sage from the President to Congress, January 4, 1899, transmitting 
treaty of peace with Spain, and protocols of the conference at Paris; 
Senate Doc. 62, part 1, Fifty- fifth Congress, second session, pp. 298, 239.) 

This agreement of the American commission relating to the Philip- 
oe chs ec ateend as 7 ng 52 in the treaty of peace as Article V 

reof. 

Upon Manila being evacuated by the Spanish and occupied by the 
Americans the Spanish officials laid claim, on behalf of Spain, to several 
pieces of property which the American officials felt bound to refuse 
recognition on behalf of the United States. 

The negotiations contemplated by the agreements of the peace com- 
missions and evacuation commissions have not yet been initiated, and 
the purpose of the letter of the Spanish minister is to ascertain if 
the United States Government is now prepared to enter upon such 
negotiations, 

The negotiations when entered upon will be between the Govern- 
ment of Spain on the one hand and the Government of the United 
States on the other. As to the disputed property in Porto Rico, the 
Philippines, and Guam, the United States will be called upon to main- 
tain its own rights as a proprietor. As to the disputed property in 































2. Is the War Dep 
to a proper presentation of tl 
For the proper determsisuiicll 
the Secretary of War be accur; 
now in the possession of the U) 
It would seem manifestly just | 
Spain should furnish the United & 
claimed before a determination was 1 
whether or not it was prepared to enter 
case. 7-7 
Such list would be of advantage to the United § 
reason that the claims of own ht of p 
the Government of Spain are conti 
municipalities and individuals in sever 
ties claiming that the property was p 
municipal funds and belonged to the mu 
law; and many of the harbor works are 
harbor works as private property b 
and not by virtue of any official relaical te 
If the claims made by these third parties are w 
should be respected, and under the conditions: 
devolves upon the United States, 
In order to ascertain what these rights are, 
on what the Government of Spain rests its. 
greatly aid the War Department in investig 
parties if it were informed as to the facts of 
subsequent dealing with the property by the G 
I suggest that the Spanish Government be 1 
United States Government upon what f b 
prietary rights, including possession of the di 
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"A Article V of treaty of peace 
iderion 


[Extract from cablegram to Adjutant-General Corbis, for the President, stating y 
bes ee = ‘i 


cere steerer mpi 
General Wave, Habana: 

Your message of October 5 giving the differences between the Spanish con 
sioners and yourselves is received, hic por gr my staerhug beeen i 
are in strict accordance with the protocol and the instructions heretofore es gireueed: 


‘scare hg at 
Wittiam McKrsuey. 
H. ©. Corsiy, Adjutant-General. 

(See pp. 74 and 76, Procsedings ofthe Commissioners on file in War Department.) 

Thereupon the American commission sent a communication to the Spanish com- 
mission, from which the following is quoted: 

Fourth. Under the law, all movable things constructed or destined for permanent _ 
use or service, of immoyable property, become immovable property. Fortifications 
and fixed batteries are immovable property, and therefore guns and their mountings 
and other things intended for permanent use or service of such fortifications and bat- 
teries are necessarily fixtures and hence immovable property, and likewise machin- 
ery and other like fixtures in navy-yards or arsenals, and shears on the docks of 
Habana are of this class of property, and being attached to the soil and under the 
law immovable property, Spain has no right to dismount and remove the same and 
any part thereof. (Ibid., 76.) 





Exar B. 
[Cablegram to Adjutant-General Corbin for the President, and article 8 of convention for evacuation.) 
. Hasana, November 16, 1898. 


G Corrix, Washington. 
For the President: In joint session this morning the two commissions agreed upon 
_ January 1, 1899, as date for completion of final evacuation of Cuba by the forces of 
































authorities, and the aforesaid comm S101 
property shall, pending such settlement, 
manner. 
Done at Habana, in duplicate, in English and 
have hereunto set their hands and seals the 16th 
(See page 117 Proceedings of Evacuation Comm 


Exmiuarr C. 


With regard to the return of the war material in Cubs 
of by the evacuation commissions, the American: 
were not authorized to treat. 

With respect to the war material in the Philip) 
stated that it should be governed by the same coi 
evacuation commissions in the West Indies. 

The President of the Spanish commission and his ¢ 
cession of the archipelago did not carry and could not 
what was of a fixed nature. They explained the char 
heavy ordnance which the Americans claimed for t 
cussion to the end of determining precisely what each ¢ 
ableand fixed material, it was agreed that stands of « 
smal) arms, guns of all calibers, with their carriages and ac 
nition, live stock, and materials and supplies of all kinds be 
naval forces shall remain the property of Spain; that p 
exclusive of field artillery, in the fortifications shall remain in 
the term of six months, to be reckoned from the ratifi 
the United States might, in the meantime, purchase such 
satisfactory agreement between the two Governments on tl 
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Exner D. 


The United States will, upon the signature of the present treaty, send back to 
Spain, at its own cost, the Spanish soldiers taken as prisoners of war on the capture 
of Manila by the American forces. The arms of the soldiers in question shall be 
restored to them, 

Spain will, upon the exchange of the ratifications of the present treaty, proceed to 
evacuate the Philippines, as well as the island of Guam, on terms similar to those 
agreed upon by the commissioners appointed to arrange for the evacuation of Porto 
Rico and other islands in the West Indies, under the protocol of August 12, 1898, 
which is to continue in force till its provisions are completely executed. 

The time within which the evacuation of the Philippine Islands and Guam shall 
be completed shall be fixed by the two Governments, Stands of colors, uncaptured 
war vessels, small arms, guns of all calibers, with their carriages and accessories, 
powder, ammunition, live stock, and materials, and supplies of all kinds belonging 
to the land and naval forces of Spain in the Philippines and Guam remain the prop- 
erty of Spain. Pieces of heavy ordnance, exclusive of field artillery, in the fortifica- 
tions and coast defenses shall remain in their emplacernents for the term of six 
months, to be reckoned from the exchange of ratifications of the treaty; and the 
United States may, in the meantime, purchase such material from Spain if a satis- 
factory agreement between the two Governments on the subject shall be reached. 





The Secretary of War approved of the view expressed in said 
report, that the proposed negotiations would not be within the jurisdie- 
tion of the War Department. He further approved of the suggestion 
that the State Department be requested to call upon the Government 
of Spain for an itemized statement of the property claimed. The State 
Department was so advised, and subsequently received the desired 
statement from Spain and transmitted it to the War Department. 
Thereupon the statement was forwarded to the military authorities of 
the United States in Cuba and Porto Rico for report. The reports 
being received were transmitted to the State Department, wherein 
the negotiations with Spain are now pending. (See files in office of 
Adjutant-General, U. 8, A., War Department.) 


THE CONCESSION TO CANALIZE THE MATADERO RIVER FROM 
THE CRISTINA BRIDGE TO THE BAY OF ATARES, 


[Submitted August 28, 1899. Case No. 771, Division of Insular Affairs, War Department.) 
SYNOPSIS. 


1. The concession to canalize the Matadero River from the Cristina Bridge to the 
bay of Habana at the Atares Cove, granted by order of Captain-General Blanco, 
dated September 28, 1898, to Messrs, Manual Gomez de Aranjo and Felipe Pelaez 
de Amigo, is prima facie a lawful and existing concession, conferring rights, 
privileges, and benefits as therein set forth. 

2. The Habana Canal Company appears to be the present owner of said concession, 
and as such is prima facie entitled to exercise the rights and enjoy the privileges 
and benefits thereby created. 





































On August 31, 1896, 
Gomez de Aranjo applied to t 

of the island of Cuba, for a cone 
a canal in said river from the pla 
said stream to the bay of Atares, 
of the lands owned by the Crown of Sy 
the canal for the purposes of said c 
ings, wharves, and other struett 

its way through the various o} 
reports, and finally, on September 28, t 
by a decree issued by him as gove I 
Messrs. Pelaez and Gomez de Aranjote 
them the use of the public land ne 
zone of 20 meters on each side of the e 
set forth in the decree of concession, 

This concession has been purchased by 
a corporation, which now desires to exere 
vided, and makes application to the prov 
of ciyil affairs in Cuba for permission so to 
island, Major-General Brooke, forwards the 
for determination. 

At the threshold of this investigated 
Brigadier-General Ludlow, the governor of 
as follows (see letter dated June 17, 1899): 

It will be noted that the proposed work affects what 
gerous locality in the harbor, involving as it does the 
cible material which has accumulated if the Matadero 
during a century or more. The handling of this 
matters having serious relation to the question of the 


be deemed almost excessive precautions are essen 
incurred, In addition to this, the work provides 





573 


adjacent to the channel, and this work likewise, unless conducted with a full recog- 
nition of the responsibility for the results that may ensue, is attended with the dan- 
ger of creating an immediate and possibly continuing source of infection. 

The governor of the island, Major-General Brooke, indorses Briga- 
dier-General Ludlow’s report, as follows: 

Particular attention i. invited to the remarks of General Ludlow regarding the 
danger which will attend this work. I am satisfied his statements are correct. (See 
indorsement June 24, 1899.) 

Mr. Attorney-General Griggs, in a letter to this Department of date 
July 10, 1899, discusses the claim of Michael J. Dady & Co., that said 
company has an existing contract with the city of Habana to construct 
a system of sewers and pave the streets for said city, and also the 
demand made by said corporation to be allowed to proceed with the 
performance of said contract, which permission had been refused by 
Brigadier-General Ludlow, the governor of the province, and the 
refusal sustained by the governor of the island, Major-General Brooke, 
In said letter the Attorney-General says: (22 Op., 529.) 

The practical question for the military authorities in Habana is whether it is advis- 
able, asa public matter, and having in mind solely the public interests, to permit a 
contract * * * which involves the tearing up and disturbance of the streets of 
the city in a manner which may greatly endanger the public health, to be carried on 
at the present time, If the authorities were convinced that Michael J, Dady & Co. 
had a vested right or a complete contract, it would be within their lawful province 
to suspend its execution, if they thought the public health or other interests required. 

In the same way the rights of the parties claiming under this con- 
eession, whatever they may be, are suspended, if the exercise of said 
rights endanger the public health. The Habana Canal Company recog- 
nizes this limitation and professes entire willingness to perform the 
work at a time and in a manner to meet the approval of the Govern- 
ment authorities, 

The canal company desires that a determination be had at the present 
time upon its application for recognition of the concession and rights 
claimed thereunder by the company. The company desires to be 
advised as to its situation, that further expenditure may be avoided if 
recognition is refused, or that the necessary provisions be made to per- 
form the work in the winter season, or as soon as the permission of the 
proper authorities can be secured. 

It seems to be conceded that the work for which this concession pro- 
vides will, when accomplished, be of great value to the public, both 
in business and sanitation, Regarding the Matadero Creek, Major- 
General Brooke says in his indorsement on Brigadier-General Ludlow’s 
letter: 

I * * * believe a large proportion of the unsanitary condition of the harbor 
is due to the polluted deposits emptied into it from this stream, into which the offal 
from the slaughterhonse has been thrown for many years, This has been stopped, 
and dredging is now in progress. 



































action of the Spanish Crown or i 
In Harcourt v. Gaillard (12 W 
War is a suit prosecuted by the swo 

original claim to territory, grants of 

only derive validity from treaty 

This case is cited to direct att 
to decide a controversy between ¢ 
tory. Where the title of the sove 
the war is waged to compel him 
rule is different, and such sovereign 
the war so long as he prevents his acd 
thereof, and the conveyance is made in 
pose of preventing his adversary from 
leck’s Int, Law, 3d ed., vol. 2, chap, 33, 
That the United States considered the 
Cuba to be in the Crown of Spain is sho 
treaty of peace (Paris, 1898), as follows: 
Anr. 8. * * * Spain relinquishesin Guba * * * 
and other immovable property which, in conformity 
domain, and as such belong to the Crown of Spain. 

The United States dealt with Spain, in 
of peace, as a proprietor, not a pretender, 
quish a title, and not simply a claim of title. 

of title to relinquish in December, 1898, it p 

thereto and might transfer the same if 
As to individual rights, a treaty is cons 

tion. (Haver. Yaker,9 Wall.,32; United 

748, 749; United States v. Sibbald, 10 Pet., 2 
Did the Crown of Spain complete the grant 

herein prior to the relinquishment of property r 

“omain in Cubat 
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provisional government now existing in ested. 
‘them to the courts at this time? 










have jurisdiction to pass upon actual ca 
tion under consideration. 

If the exercise of rights claimed under She cxxoigtitee’ int 
with rights claimed by the city of Habana or the owners of t 
ov danig apbrtrales yreiad abecraag tee bmtevag et 3 
tuted in the courts and the entire matter 

As to grants of land by the previous sovereign 
by do Unlind Galen sot be nthced oles ce Re ‘ 
United States Supreme Court say: 


pom etn (a rain 
to make valid grants. (Mitchel et al. ». United States, 9 Pet., 715, 760.) 

The acts of public officers in disposing of public lands, by color or claim of public 
authority, are evidence thereof until the contrary appears by the showing of those 
who oppose the title set up under it and deny the power by which it is professea to 
be granted. Without the recognition of this principle there would be no safety in 
title papers, and no security for the enjoyment of property under them. It is true 
that a grant made without authority is void under all governments, but in all the 
question is, on whom the law throws the burden of prooi of its existence or nonex- 
istence. A grant is void unless the grantor has the power to make it, but it is not 
void because the grantee does not prove or produce it. (United States ». Arredondo, 
6 Pet., 691, 728.) - 

We have frequently decided that the public acts of public officers, purporting to 
be exercised in an official aie easton cee ern, shall not be presumed 
to be usurped, but that a legitimate authority been previously given or subse- 
quently ratified. wy adic cnaimarmabenioaa sod r iokate stnobad aod 
uncertainty of titles. The presumption arising from the grant itself makes it prima 
facie evidence of the power of the officer making it, and throws the burden of proot 
on the party denying it. (United States v. Peralta, 19 How., 343, 347.) 


_ This rule or its application by the courts may be modified by legis- 
lative enactment, and has been changed as to our Court of Private C 
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all matters relating to th 
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The Secretary of War approv 
going report, and thereupon the 
advised as follows: 


Sm: I have the honor to acknowledge a com 
1891), by which you forwarded to na << 
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5. The exercise of rights claimed under said concession shall be subject. to the 
direction and control of the provisional government in all matters relating to the 
public health and welfare or other necessity requiring the exercise of the police 
power of the state. 

T also inclose a copy of the opinion rendered by Judge Magoon, to which your 
attention ix invited. 

Very respectfully, G. D. MEKLEorN, 
Acting Secretary of War. 

Maj. Gen. Joun R. Brooker, 

Governor-General of Cuba, Habana, Cuba, 


IN THE MATTER OF THE SPANISH CONCESSION TO CANALIZE 
THE MATADERO RIVER FROM THE CRISTINA BRIDGE TO THE 
BAY OF ATARES. 


[Submitted May 3, 1901. Case No, 771, Division of Insular Affairs, War Department.) 


Sir: T have the honor to acknowledge and comply with your request 
for a report. on the questions involved in the above-entitled matter 
upon a second consideration thereof by the Secretary of War. 

Upon the face of the papers and proceedings involved in the grant 
of the concession by the Spanish authorities, it appears that the grant 
is a completed one, duly and regularly issued. 

The proceedings by which this concession was secured were initiated 
August 31, 1896, and on September 28, 1898, the decree granting the 
concession was signed by the Spanish governor-gener.J of the island. 
In addition a showing is made that at the time of the evacuation of 
Habana by the Spanish forces, the concessionnaire was in possession of 
property and exercising rights under the concession, The military 
occupation of Habana by the forces of the United States being estab- 
lished, the concessionnaire undertook to continue the exercise of the 
rights apparently granted by the concession, whereupon the military 
government) prohibited such exercise. This action resulted from 
attention being called to the fae. that the final act in the proceedings 
relating to the grant of the concession, i. e., the signing of the decree 
by the Spanish governor-general, took place on September 28, 189s, 
which was after the peace protocol of August, [S898, had been signed. 
This raised the question, Had the sovereignty of Spain the authority 
to grant a concession in Cuba during the time elapsing between the 
signing of the peace protocol and the detinite conclusion of the terms 
of peace f 

In addition to the foregoing, the claim was made to the military 
government that under the Spanish system it was necessary for the 
Cortes to pass a special law authorizing a concession of this character 
hefore it could be granted: that no such law had been enacted as to 
this concession, and therefore the decree was null and void. ‘This 
raiscd the question: Was the action of the Spanish governor-general 
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5. The exercise of rights claimed under said concession shall be subject to the 
direction and control of the provisional government in all matters relating to the 
public health and welfare or other necessity requiring the exercise of the police 
power of the state. 

J also inclose a copy of the opinion rendered by Judge Magoon, to which your 
attention is invited. 

Very respectfully, G. D. MEIKLEJOHN, 


Acting Secretary of War. 
Maj. Gen. Joun R. Brooke, 


Governor-General of Cuba, Habana, Cuba, 


IN THE MATTER OF THE SPANISH CONCESSION TO CANALIZE 
THE MATADERO RIVER FROM THE CRISTINA BRIDGE TO THE 
BAY OF ATARES. 


(Submitted May 3, 1901, Case No, 771, Division of Insular Affairs, War Department.) 


Str: T have the honor to acknowledge and comply with your request 
for a report on the questions involved in the above-entitled matter 
upon a second consideration thereof by the Secretary of War. 

Upon the face of the papers and proceedings involved in the grant 
of the concession by the Spanish authorities, it appears that the grant 
is a completed one, duly and regularly issued. 

The proceedings by which this concession was secured were initiated 
August 31, 1896, and on September 28, 1898, the decree granting the 
concession was signed by the Spanish governor-gener.] of the island. 
In addition a showing is made that at the time of the evacuation of 
Habana by the Spanish forces, the concessionnaire was in possession of 
property and exercising rights under the concession, The military 
occupation of Habana by the forces of the United States being estab- 
lished, the concessionnaire undertook to continue the exercise of the 
rights apparently granted by the concession, whereupon the military 
government) prohibited such exercise. This action resulted from 
attention being called to the face that the final act in the proceedings 
relating to the grant of the concession, i. ¢., the signing of the decree 
by the Spanish governor-general, took place on September 28, 189s, 
which was after the peace protocol of August, 1898, had been signed. 
This raised the question, Had the sovereignty of Spain the authority 
to grant a-concession in Cuba during the time elapsing between the 
signing of the peace protocol and the detinite conclusion of the terms 
of peace 4 

In addition to the foregoing, the claim was made to the military 
government. that under the Spanish system it was necessary for the 
Cortes to pass a special law authorizing a concession of this character 
before it could be granted; that no such law had been enacted as to 
this consession, and therefore the decree was null and void. This 
rained the question: Was the action of the Spanish governor-general 
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Tw It appeared certain that the rights provided for in the concession 

‘Ieould not be exercised without interfering with rights claimed by 

¥ some individual, association, corporation, board, municipality or other 

* branch of the government. If so, upon the commission of an overt 

igact, an action in the courts for damages or restitution would lie. In 

»;such action the concessionnaire would attempt to justify by pleading 

e-the concession. Thereupon the court would have jurisdiction to 

» determine the question of the validity of such concession. 

> It was with reference to this view of the matter that the first report 

;: hereon set forth that— 

: The courts of Cuba are without jurisdiction to pass upon the abstract question of 
the validity of this concession upon the same being presented to them independent 
of an actual case pending. But said courts have jurisdiction to pass upon actual con- 
troversies involving the question under consideration. 

If the exercise of rights claimed under this concession interferes with righta claimed 
by the city of Hahana, or the owners of the property adjacent to the stream to be 
canslized, then an action can be instituted in the courts and the entire matter 
adjudicated. 

Under Spanish dominion, and I think under the present government 
of Cuba, if the executive branch of the government had exercised the 
_judicial powers belonging to it and judicially determined that said con- 
cession was valid, the courts of the island would be bound by such 
determination. It was not thought necessary or expedient to thus dis- 
pose of the matter. The situation did not require it. Major-General 
Brooke found the concessionnaire at work on this undertaking and. 
ordered him to quit, and the question was: Should that order be 
rescinded? In explanation of his order suspending the work, Major- 
General Brooke stated that the doubt as to the validity of the conces- 
sion arose from the fact that the final act consummating the grant was 
performed after the protocol of August, 1898, was signed. The ques- 
tion thus presented was one of administrative policy rather than of 
law. The question was: Shall the military government of Cuba arbi- 
trarily declare that each and every concession made by Spanish 
authority in Cuba, which was not absolute and complete when the 
protocol of August, 1898, was signed, shall be considered null and void? 

When any administrative policy for the government of Cuba comes 
on for consideration, the first inquiry is as to the rule in regard thereto 
established by the laws of war and of nations. This course would 
be pursued in the absence of treaty stipulations requiring it; but by 
the treaty of peace with Spain (Paris, 1898), the United States bound 
itself to - 
assume and discharge the obligations that may under international law result from 
the fact of its occupation for the protection of life and property. (Art. I.) 

Being bound to follow the rule established by international law, it 
became necessary to ascertain what the rule is. 
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‘to the fact of conquest and not to any prior intention or determination of the con-— 
queror. If these propositions be true, it follows that grants to individuals made 
after the commencement of hostilities by the original sovereign of lands lying in 
territory of which he still retains the dominion and ownership rest upon the same 
foundation as those made before the war. If the title thus conveyed is by municipal, 
law complete and perfect the land becomes private property and must be so regarded 
by the conqueror. If it be inchoate and imperfect, but bona side and equitable, it 
nevertheless constitutes 'property’’ in the sense in which that term is used in inter- 
national law. It is true that by the extreme rights of war the conqueror may ¢dis- 
regard individual ownership and take private property and convert it to his own use, 
But such a proceeding, as has already been gaid, is contrary to modern practice and 
can not be resorted to except in particular cases and under peculiar circumstances. 
As neither actual hostilities nor a formal declaration of war can suspend or terminate 
the sovereignty of the original owner, he retains and may exercise his dominion over 
every portion of his territory till actual conquest. (Citing Bouvier, Law Dictionary, 
verb. ‘“‘Conquest;"’ Phillimore, On Int. Lavw, vol. iii, § 223; Vattel, Droit dex Gena, 
liv. ii, ch. xiii, § 197.) 

§ 24. But suppose that the vanquished power, while the conqueror is actually tak- 
ing forcible possession of a part of its territory, should send its agent with the retreat- 
ing army, and, as the hostile force advances its standard from district to district, 
should deliver to individual subjects title deeds of the territory at the moment it was 
about to fall into the possession of the advancing foe, with the evident intention to 
deprive him of the fruits of his conquest. Must the conqueror recognize such grants 
aa valid; and, if not, how shall he draw the line of distinction between them and 
other titles issued by the same authority after the commencement of hostilities and 
before actual conquest? The want of good faith on the part of such grantees, as well 
as on the part of the grantor, would deprive them of the rights of bona jide pur- 
chasers, The distinction between such titles and those acquired in good faith and 
granted in good faith, and in the ordinary exercise of the rights of original sov- 
ereignty, is abundantly manifest. The fraudulent intent vitiates the entire trans- 
action, and renders the titles mere nullities, and the conqueror, both during military 
occupation and after complete conquest by the cessation of hostilities, may refuse to 
recognize them, unless by some expressed treaty stipulation he has agreed to regard 
them as valid, But it must be observed that the same rule applies to grants made 
prior to the war; if not bona fide, the conqueror is not bound to recognize them as 
valid. The fact of the conqueror being in possession of « part of the country, or even 
ofits capital, produces no effect upon the part which remains in the possession of the 
former sovereign. This question has been discussed in another section. (Citing 
Mags v, Riddle & Co,, 5 Cranch R., 357.) 

$25. Again, suppose a belligerent should, after a declaration of war, and in antici- 
pation that a particular portion of its territory will necessarily fall into the power of 
the other party, transfer it to a neutral for the manifest purpose of depriving his 
enemy of an opportunity to acquire it by conquest; is the latter bound to recognize 
the validity of such tronsfer? Every sovereign and independent State has an 
undoubted right to alienate any part of its own territory, so long as it retains the 
ownership and dominion; and other sovereign States have an equal right to acquire 
such ownership and dominion by any of the modes recognized in international law. 
But a mere treaty cession of a province or territory by one power to another, can 
never operate, by itself, as an immediate and complete transfer of the ownership and 
dominion of the land, or of the allegiance of its inhabitants. To produce such effect 
asolenm delivery of the possession by the ceding power and an assumption of the 
dominion and government by that to which the cession is made are indispensable, 
Until then the territory continues to belong to the original sovereign owner, wad its 
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The protocol plainly contemplates that Spanish sovereignty over and 

title to Cuba were matters to be disposed of by subsequent action of 
_ another body, and therefore recites and provides as follows: 

Having in view the establishment of peace between the two countries * * * 

Art. I. Spain will relinquish all claim of sovereignty over and title to Cuba. 

This stipulation of said protocol did not have the effect of transfer- 
ring Spanish sovereignty and title: first, because such effect was not 
contemplated; second, because M. Jules Cambon, ambassador extraor- 
dinary and plenipotentiary of the Republic of France at Washington, 
was not competent to make the conveyance, and Hon. William R. Day, 
Secretary of State for the United States, was not competent to accept 
such conveyance; third, both the United States and Spain subsequently 
dealt with the matter in the conference at Paris as being subject to 
the jurisdiction of that body. 

At the conference in Paris the United States negotiated with Spain 
for something more than a peace. The United States dealt with Spain 
ax though that Government possessed both sovereignty and property 
in Cuba, and required Spain to *‘ withdraw” the one and “ relinquish” 
the other. 

That the United States considered the title to public property in 
Cuba to be in the Crown of Spain as late as December, 1898, is shown 
by the provisions of the treaty of peace (Paris, 1898), as follows: 

Art. 8 * * * Spain relinquishes inCuba * * * allthe buildings * * * 
and other immovable property which, in conformity with law, belong to the public 
domain, and az such belong to the Crown of Spain. 

The United States dealt with Spain, in negotiating the late treaty 
of peace, ax a proprietor, not a pretender, and required Spain to 
relinquish « title and not simply a c/a/m of title. If Spain were pos- 
sessed of title to relinquish in December, 1898, it possessed such title 
prior thereto and might transfer the same if acting in good faith. 

If it be conceded that upon the condition of war prevailing or the 
protocol being signed Spain ceased to possess the rights of recognized, 
permanent sovereignty in Cuba, it must be admitted that Spain might 
exercise the rights of a belligerent in such portions of the island as 
were occupied by the Spanish military forces. Habana was so occu- 
pied at the time this concession was formally issued. 

The attention of the Secretary is directed to the fact that up to this 
point the purpose of the investigation, both in the first report and in 
this, is toascertain the ¢izhts of Spain and not to determine the rights 
of the concessionnaire. 

Having reached the conclusion that Spain mzght have completed the 
grant of a concession in Habana on September 28, 1898, the question 
arose: Did Spain do sof That is to say: Were all the requirements of 
the Spanish law fulfilled? This was the question which it was thought 
advisable to refer to the courts of Cuba for judicial determination. 
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The protocol plainly contemplates that Spanish sovereignty over and 
title to Cuba were matters to be disposed of by subsequent action of 
another body, and therefore recites and provides as follows: 

Having in view the establishment of peace between the two countries * * * 

Art. I. Spain will relinquish all claim of sovereignty over and title to Cuba. 

This stipulation of said protocol did not have the effect of transfer- 
ring Spanish sovereignty and title: first. because such effect was not 
contemplated; second, because M. Jules Cambon, ambassador extraor- 
dinary and plenipotentiary of the Republic of France at Washington, 
was not competent to make the conveyance, and Hon. William R. Day, 
Secretary of State for the United States, was not competent to accept 
such conveyance; third, both the United States and Spain subsequently 
dealt with the matter in the conference at Paris as being subject to 
the jurisdiction of that body. 

At the conference in Paris the United States negotiated with Spain 
for something more than 2 peace. The United States dealt with Spain 
as though that Government possessed both sovereignty and property 
in Cuba, and required Spain to *‘ withdraw” the one and ‘‘ relinquish” 
the other. 

That the United States considered the title to public property in 
Cuba to be in the Crown of Spain as late as December, 1898, is shown 
by the provisions of the treaty of peace (Paris, 1898), as follows: 

Art. 8 * * * Spain relinquishes inCuba * * * allthe buildings * * * 
and other immovable property which, in conformity with law, belong to the public 
domain, and as such belong to the Crown of Spain. 

The United States dealt with Spain, in negotiating the late treaty 
of peace, as a proprietor, not a pretender, and required Spain to 
relinquish a title and not simply a c/a/m of title. If Spain were pos- 
sessed of title to relinquish in December, L898, it possessed such title 
prior thereto and might transfer the same if acting in good faith. 

If it be conceded that upon the condition of war prevailing or the 
protocol being signed Spain ceased to possess the rights of recognized, 
permanent sovereignty in Cuba, it must be admitted that Spain might 
exercise the rights of a belligerent in such portions of the island as 
were occupied by the Spanish military forces. Habana was so occu- 
pied at the time this concession was formally issued. 

The attention of the Secretary is directed to the fact that up to this 
point the purpose of the investigation, both in the first report and in 
this. is toascertain the myhts of Sparn and not to determine the rights 
of the concessionnaire. 

Having reached the conclusion that Spain weg/t have completed the 
grant of a concession in Habana on September 28, 188, the question 
arose: Did Spain do sof That is to say: Were all the requirements of 
the Spanish law fultilled! This was the question which it was thought 
advisable to refer to the courts of Cuba for judicial determination. 
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exercised or not exercised in order that the questions of law involved 
may be judicially determined, This course is identical with that sug- 
gested by Attorney-General Griggs July 10, 1899, in the instance of 
the Torr Pli concession for a street railway in Habana. In that case 
the Attorney-General said (22 Op., 520): 

The question therefore presented is whether either of these claimants has sneh a 


prima facie vested and regular concession as to entitle it to be permitted to proceed 
at rene the rie (P. het ) 
* * 


4 thio thie fad gives to the ovehana of thectene ciaeaion@ ociae ton cela 
proceed under their concession, (P. 525.) _ 


* * * * * * * 

Upon the whole, Tam of opinion that the rights disclosed by the owners of the 
Torre concession are such as entitle them to be permitted, under the permission of 
the municipal authorities, to proceed with the beneficial work which they desire to 
construct without the injunction of the military authorities. This will not interfere 
with an adjudication in the courts of the ultimate and final rights of the parties, 
The action of the military authorities in withholding permission to proceed with 
the work is tantamount to a preliminary injunction ina court of law. Applying the 
same principles that would be applied in such a case if it was in a court of equity, I 
can see no reason why the owners of the Torre concession should not be permitted 
at their own risk to proceed with the work which they desire to construct, and I so 
ailvise you. (P. 526.) 

If Secretary Villalon, in saying that the courts of Cuba “‘ have not 
any jurisdiction to qualify a concession as valid or null,” means that 
said courts can not pass upon a concession which has been declared 
valid or null by the exeeutive branch of the Government, or that said 
courts can not pass upon a concession as an abstract proposition when 
not involved in an actual case pending before them, I agree with him; 
but I can not agree that in the absence of a determination by the 
executive branch, and in a controversy actually pending between 
private parties involving personal or property rights, the courts of 
Cuba are without jurisdiction to determine whether or not a document 
offered in evidence is or is not a valid concession, or does or does not 
confer a right asserted thereunder. 

Tf the instructions of the Secretary of War to the military governor 
of Cuba were to be construed as a judicial determination of the rights 
of the concessionnaire and addressed to the judicial branch of the gov- 
ernment of Cuba, the courts might be justified in considering the 
determination as binding upon them; but the instructions related 
exclusively to the discretion of the executive branch and expressly 
reserved the matter of judicial determination, and recited that *‘the 
courts of Cuba are not bound in any way by such recognition of said 
concession as prima facie lawful and existing, but shall in all cases 
wherein the court has jurisdiction consider questions relating to said 
concession without reference to said recognition.” 

The matter being returned to the military governor from the secre- 
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decided, the resolution of the General Government, of September 28, 1898, be de- 
clared detrimental, and the jiseal be called upon, in representation of the state, to 
enter an appeal in the usual way and form to obtain before the tribunals of justice 
the said nullification, for the motives which have been stated. You will, notwith- 
standing, decide what you deem best. 


Upon receiving the report of the administrative council, the military 
governor, on March 26, 1901, forwards the papers to the Secretary of 
War, with the following communication: 


Maren 26, 1901, 
The Ansurant-Generat Unrren Stares Army, 


Washington, D.C. 

Sim; The within documents relative to the canalization of the Matadero Creek are 
respectfully forwarded for the consideration of the Secretary of War, Attention is 
invited to the report of the administrative council on the law in this case, and also 
to my letter of recent date on this same subject. [ expressed in that letter opinion 
that the report of the council would be favorable as to the validity of the concession. 
It would seem, however, that their final conclusien is adverse. However, I am still 
of the same opinion as that expressed in my letter in all that pertains to the validity 
of the concession. I believe that inasmuch as all the principal steps in this conces- 
sion were apparently taken and completed in good faith prior to the signing of the 
protocol, the decision of Governor-General Blanco should be confirmed by the pres- 
ent military governor of the island. 

Inasmuch, however, as the War Department has already expressed opinion in this 
case, these papers are forwarded for reexamination, with request that I be informed 
as to whether the Department is still of the same opinion as that set forth in the 
original report of Judge Magoon. 

Very respectfully, Leonarn Woon, 
Major-General, Military Governor. 


The first question reported on by the administrative council appears 
to the writer hereof as one of administrative policy, and one which it 
is eminently proper should be determined in Washington. It clearly 
relates to the respective and relative rights of Spain and the United 
States resulting from, or as affected by, a war between these nations. 

The subject has been discussed hereinbefore as fully as the writer 
feels justified in doing under the limitations imposed on the discussion 
of such questions. 

The second question, i. e., whether said concession could be granted 
lawfully exeept by special law of the Spanish Cortes, is a question of 
law, and its examination shows the necessity of referring this matter 
to the courts, and also the authority of the courts to pass upon it. If 
it were necessary to have said concession authorized by a special law 
of the Cortes, and no such law was enacted, then the instrument upon 
which the concessionnaire relies has no more legal effect than blank 
paper, and is binding upon no one, especially the courts, and if offered 
in evidence in court, in order to justify an overt act in derogation of 
the rights of others, the question of its competency as evidence and 
the legal effect of its provisions would properly come within the juris- 
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(3) pending the organization of said legislature the legislative author- 
ity of the island was to be exercised by the governor-general of the 
island and his board of secretaries; (4) that said concession having 
been issued while the governor-general and his secretaries lawfully 
exercised such power, the concession must be held to have received 
legislative sanction, if such sanction is required by the law. 

Whether or not such is the effect of the Spanish royal decree appears 
to the writer to be a proper question for the courts of Cuba to con- 
sider and determine when such question is involved in an action pend- 
ing in said courts between litigants asserting conflicting personal or 
property rights. 

Respecting the situation existing herein, I continue to entertain the 
belief that the proper course for the military government to pursue 
is that recommended by the Attorney-General in the instance of the 
Torre Plé concession; that is— 

1. To withdraw the interdict stopping said work. 

2. If the Habana Canal Company attempt to exercise rights under 
said concession, and any party considers such exercise prejudicial to 
his rights and appeals to the military government for protection of 
said rights, that such party be referred to the courts maintained by 
the military government for such purposes. 

3. That the administrative policy of the United States respecting 
the exercise of sovereign rights in Habana by Spain during the time 
elapsing between the signing of the protocol of August 12, 1898, and 
the evacuation of Habana by the Spanish forces is that exercise of 
sovereign rights by Spain during said period are to be considered as the 
aets of ade facto sovereign government and of such force and effect 
as are accorded such acts by the laws in force in that territory at the 
time the acts were done and performed; provided, such exercise of 
sovereign rights was in good faith and without intent to perpetrate a 
fraud upon the existing or prospective rights of the United States. 

While this report was being written, the War Department received 
a copy of Order No. 95, Headquarters Department of Cuba, dated 
April 10, 1901, providing fora reorganization of the supreme court 
of Cuba. T have examined said order to ascertain if it affords a means 
of properly and finally disposing of the matter now under considera- 
tion, and do not think it does. Said order provides for an adminis- 
trative chamber which ‘shall take cognizance of all matters * * * 
which the laws at present in force assign to the chamber of the court 
for the administration of justice in administrative matters (conten- 
cioso-administ rativos).” 

If I correctly understand the proceeding known as *tcontencioso- 
administrative.” it is in the nature of an appeal to a branch of the 
judiciary from a decision rendered by an official of the administrative 
or executive branch of the government. If so, it is necessary for the 
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their rights precisely as if that military order had never been given. That course 
should be followed now, The withdrawal of that order will not, however, prevent 
the military government from disputing in any court of competent jurisdiction the 
validity of the concession, either as complainant or as defendant, just as any individual 
whose rights may be affected may dispute it, and in any such proceeding the claim- 
ants of rights ander the concession will be bound to establish their rights precisely 
as if no such decision had been made; nor does this decision, or the withdrawal of 
the prohibitory order under it, prevent the taking of the cnstomary proceeding, in 
ease the concession should be held to be valid, for its annulment upon the ground 
that it is detrimental to the public interests. 

There is one matter upon which the decision of the Department, however, is con- 
elusive, and which is not deemed to be open for determination by any court, and 
that is upon the power of the Spanish Government to grant such a concession on the 
28th of August, 1898, That is a political, not a judicial, question, and the view taken 
by the Department is that the date itself is not conclosive. Each such case must be 
considered by itself on its own merits. Acts of Spain in Cuba between the signing of 
the protocol and the evacuation, done in good faith and in the ordinary exercise of 
governmental powers, are to be treated as the valid acts of a government de facto, 
while acts done for the purpose of withdrawing or withholding property or valuable 
rights*from the government about to sneceed, and not done in good faith for the 
legitimate purposes of government, are to be treatec as invalid. 

Very respectfully, 


Maj. Gen. Lronann Woon, 
Military Governor of Cuba, Habana, Cuba, 


Exum Roor, Seeretary of Wer, 


THE GRANT OF FRANCHISES BY SPANISH OFFICIALS IN CUBA 
AFTER THE SIGNING OF THE PROTOCOL OF AUGUST 12, 1898, 


[Submitted June 19, 1991. Case No. 771, Division of Insular Affairs, War Departinent.] 


Sir: I have the honor to acknowledge the receipt by referenre of a 
communication on the above-entitled subject, addressed to the Secre- 
tary of War by the military governor of Cuba, under date of June 5, 
1901, which letter is referred to me “for remark.” In response 
thereto I have the further honor to submit the following: 

There is no doubt in my mind that the United States is justified in 
reviewing such exercises of sovereign authority by Spain in Cuba as 
took place after Congress passed the resolution of April 20, 1898, 
calling upon Spain to withdraw from the island. But I do not believe 
that in making such reyiew the United States is at liberty to adopt 
the hard and fast rule that all exercises of sovereign authority by 
Spain in Cuba after a given date, other than the date on which the 
transfer of sovereignty was effected, are to be considered null and 
void. ‘To adopt such a rule is to declare null and void each and every 
official act of all officials in all branches of the government of Cuba 
by Spain during the designated period, for each official of that goy- 
ernment acted pursuant to authority derived from Spanish sovereignty 
and as the agent or instrument of that sovereignty. 
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tinued exercise of sovereign power in that territory would be judged 
muta fides when tested by the rights of the United States. Thé Crown 
of Spain bad the right to convey real estate to which it had proprie- 
tary title and of which it was in possession up to the date of the treaty 
of peace. But suppose it had conveyed the forts commanding Habana 
harbor to an individual. The United States would not be required to 
respect such conveyance. The Crown of Spain had the right to author- 
ize the construction of a dam across the Matadero Creek in Habana. 
But suppose the purpose and effect of its construction were to cut off 
a portion of the city from marine commerce and to flood « large sec- 
tion of country. Such concession would justly be held to lack the 
element of good faith. On the other hand, suppose Spain, in order to 
secure food for the troops in Habana, had purchased in September, 
1898, a quantity of flour from a merchant in Habana, and in payment 
conveyed to him a vacant lot or parcel of land in Habana of which the 
Crown of Spain had proprietary title and which was worth no more 
than the flour. Would the United States be at liberty to ignore the 
rights of the merchant because of the date of the conveyance? 

The question of good faith is one which arises between the United 
States and Spain. It relates are/ux/rely to the relative and respective 
rights of these two nations as they were affected by the events of the 
war. The United States, being the victor, is in a position to decide 
for itself whether or not its adversary acted in good faith. It is not 
a question for the courts to determine. — It is ¢vfemnational, and courts 
are without jurisdiction. It is to be resolved by the authorities 
charged with the maintenance of the rights of the United States in 
Cuba and with carrying out the purposes of the United States with 
regard to that island. Tt appears very clear to me that the powers of 
determination possessed by these authorities, exercised with judgment 
and regard for the recognized powers of national sovereignty, will 
afford ample protection to the interests of the United States and Cuba, 
and at the same time “discharge the obligations that may, under 
international law, result from the fact of its (Cuba‘s) occupation for 
the protection of life and property” (Art. I, treaty of peace), and 
likewise carry out the provision of the treaty “ that the relinquishment 
or cession * * * can not in any respect impair the property or 
rights which, by law. belong to the peaceful possession of property of 
all kinds” (Art. VITT). 

I note that in the letter under consideration the military governor 
NAYS! 

The opinion here has been that the authority of the Spanish Government, from the 
signing of the protocol up to the date of completion of evacuation, did not, under the 
cirenmstances existing, authorize that Government to grant concessions conveying 
property or valuable rights or privileges; that it wax, in fact, simply in police control 
of the territory pending its cecupation by the victorious enemy. I believe that such 
is the only safe basis to proceed upon; otherwise we shall have trouble for years 
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would hardly have added to the complications then existing by pre- 
senting an unnecessary demand. 

To now declare that as to Cuba after August 12, 1898, Spain was 
“simply in police control of the territory pending its occupation by 
the victorious enemy” is to take the position that at that date the 
United States had effected the complete conquest of Cuba and that 
the rights of the United States are based on that conquest. My 
understanding is that the position taken by the Administration is that 
the rights of the United States in Cuba are based upon the treaty of 
Paris (December 10, 1898), and not on conquest. Complete conquest, 
sufficient to transfer sovereign and proprietary rights, imposes obli- 
gations and liabilities which the United States avoided by the treaty 
of peace. : 

From the foregoing it follows that when a claim is made that the 
Spanish Government granted a franchise or conveyed property in 
Cuba while the condition of war existed there or after the protocol of 
August 12, 1898, was signed, the first question to be determined is, 
Was the grant by the Government of Spain in fraud upon.the rights 
of the United States? 

This question is to be determined by the authorities of the United 
States charged with maintaining the rights and promoting the pur- 
poses of the United States in Cuba, Each case must be adjudged on 
its own merits and the question resolyed by consideration of the facts, 
circumstances, and conditions involved in the transaction. Each case 
is a bridge which can not be crossed until reached, 

If it should be determined that the grant is void for want of bona 
Jides or because it violates the rights of the United States, such deter- 
mination should be declared and an order issued prohibiting the exer- 
cise of rights under said grant, This would end that particular case. 

If it should be determined that the grant was not void as against the 
rights of the United States, it is not necessary for the United States 
authorities to declare such determination, and they should not do so. 
By refraining from making such declaration the executive department 
enables the courts of Cuba to determine the questions of procedure and 
authority of the officials under Spanish law. It does not follow that 
because Spain cou/d have granted the concession that therefore Spain 
did grant it. 

The Government of Spain is a constitutional monarchy, and the 
validity of a concession may involve a constitutional question. The 
vrant of franchises or concessions which the Government was author- 
ized to make was regulated by law and required to be accomplished by 
following a procedure established by law. In every case the validity 
of a concession would involve the question of whether or not the grant 
had been made pursuant to these Spanish laws. 

I doubt not that this question may be judicially determined by the 
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It is evident that some confusion has existed in the treatment of such snbjects in 
Washington and Habana, arising from the widely different systems of law and judi- 
cial procedure which form the point of departure for opinions and decisions rendered 
in the two places. The same terms used in the different places sometimes carry 
widely different meanings. The principle to which the Department has endeavored 
to adhere, and which was definitely determined upon at the beginning of your 
administration of Cuba, is that such decisions as the Department makes upon questions 
of this character will be limited to decisions for the purpose of guiding administrative 
action, and that the Department will not undertake to perform the functions of a 
court to determine the rights of individuals. The decision made in the Matadero 
Canal case on the 5th of October, 1899, was of this description. It was not designed 
to determine the rights of the persons claiming the concession, but to determine the 
duties of the military administration of Cuba in its administrative treatment of that 
concession; and the fourth clause of that decision was supposed to adequately express 
that limitation. The secretary of public works apparently gave to the decision that 
the concessionnaires had a prima facie righta much more extended and unwarranted 
force when he declared that the prima facie right bad the force of an undisputed 
right until declared to be null by the proper authority. The decision made by the 
War Department. gave no force or effect whatever to the concession when presented 
fo a court, relieved the concessionnaires from no burden of establishing their rights in 
court, and had no effect whatever except as governing the action of the adminis- 
trative officers of the military government. It required that you should withdraw 
the prohibition which your predecessor had established by military order against 
the exercise of whatever rights the concessionnaires may have had, leaving the con- 
cessionnaires to prosecute their rights precisely as if that military order had never 
been given. That course should be followed now. The withdrawal of that order 
will not, however, prevent the military government from disputing in any court of 
competent jurisdiction the validity of the concession, either as complainant or as 
defendant, just as any individual whose rights may be affected may dispute it, and 
in any such proceeding the claimants of rights under the concession will be bound 
to establish their rights precisely as if no such decision had been made; nor does 
this decision, or the withdrawal of the prohibitory order under it, prevent the taking 
of the enstomary proceeding, in case the concession should be held to be valid, for 
its annulment upon the ground that it is detrimental to the public interests. 

There is one matter upon which the decision of the Department, however, is con- 
clusive, and which is not deemed to be open for determination by any court, and 
that is upon the power of the Spanish Government to grant such a concession on the 
28th of August, 1898, That is a political, not a judicial question, and the view taken 
by the Department is that the date itself is not conclusive. Each such case must be 
considered by itself on its own merits. Acts of Spain in Cuba between the signing 
of the protocol and the evacvation, done in good faith and in the ordinary exercise 
of governmental powers, are to be treated as the valid acts of a government de farto, 
while acts done for the purpose of withdrawing or withholding property or valuable 
rights from the Government abont to succeed, and not done in good faith for the 
legitimate purposes of government, are to be treated as invalid, 


Very respectfully, “ of War 
Exuiw Root, Secretary 





Maj. Gen. Leoxanp Woon, 
Military Governor of Cuba, Habana, Cuba, 
It appears to the writer that the military governor has misinter- 
preted the instructions set forth in the foregoing letter. He was 
instructed to withdraw the military order of the military officer pre- 
ceding him in command of the division of Cuba; further affirmative 
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This condition was terminated by the treaty of Paris. By that instrument sover- 
eignty and title in Cuba (art. 1) and proprietary title to the public property in the 
island (art. 8) were relinquished by Spain, and provision made that ‘‘ upon its evac- 
uation by Spain’? the ishind was to be “oceupied by the United States,” and that 
the United States should ‘so long as such occupation shall last assume and discharge 
the obligations that may ander international law result from the fact of its oceupa- 
Hon." * * * (Art) 

The right of the United States to administer sovereign powers in Cuba, and its 
right to the proprietary title of public property theretofore possessed by the Crown 
of Spain, were completed by and date from the treaty of Paris, December 10, 1898. 
It is therefore inaccurate to say ‘‘all these grants involved property or valuable rights 
belonging to the future government of Cuba. 

When attempt is made to exercise rights nnder an alleged concession purporting 
to have been granted by officials of the Spanish government of Cuba, after the sign- 
ing of the protocol of August 12, 1898, the military government of Cuba is required 
to consider the matter in two phases, the first being— 

Was said grant justified by the laws of war? That is to say: (4) Was Spain in 
possession of the territory affected? (+) Was the sovereignty of Spain attached 
thereto? (¢) Did Spain act in good faith toward its adversary? 

The second phase is— 

Was said grant justified by the laws of Spain? That is to say: (a) Was the grant 
authorized by the laws of Spain? (4) Were the requirements of the Spanish law 
fulfilled in making said grant’? 

The first phase is to be passed upon and the questions involved determined by the 
authorities charged with maintaining the rights and promoting the purposes of the 
United States in Cuba, for the reason that said questions involve the relative and 
respective rights of the United States and Spain as affected by a war in which the 
United States was the victor. In matters of this character the official so charged is 
the military governor. 

The second phase is to be passed upon and the questions involved determined by 
the judicial branch of the military government of Cuba, for the reason that the 
determination of said questions requires the exercise of judicial functions ordinarily 
performed by courts, and the administrative policy in Cuba is to permit the courts 
to perform those functions of government termed judicial. In determining the ques- 
tions properly to be considered by him, the military governor should exercise care 
not to preclude the possibility of the courts examining and determining the questions 
involved in the second phase, 

Where the military governor determines in favor of a compete the determina- 
tion should be declared as follows; 

“The United States makes no objection te this alleged grant by Spain, nor to the 
terms and conditions thereof (insert description); provided said allege’ grant was 
made pursuant to lawful authority and procedure under the laws of Spain in force in 
the territory to which the concession appertains at the time the grant was made, 
The questions of authority and procedure under Spanish law are to be determined 
by the courts of Cuba when involved in eases properly pending therein." 

When the determination is against a concession it should be declared as follows: 

“The United States objects to this alleged grant by Spain (insert description), and 
refuses to recognize the same as valid. Therefore the military government of Cuba 
prohibits the assertion or exercise of any rights or privileges thereunder.” 

Yours, respectfully, 
Exruu Roor, Secretory of War. 

Maj. Gen. Leoxanb Woon, 

Military Governor. 
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tuted under the provisions hereof; and full reports of the acts and doings of said 
government, and as to the condition of the archipelago and of its people, shall be 
made to the President, including all information which may be useful to the Con- 
gress in providing for a more permanent government: Provided, That no sale or lease 
or other disposition of the public lunds or the timber thereon or the mining rights 
therein shall be made: And provided further, That no franchise shall be granted 
whieh is not approved by the President of the United States, and is not in his judg- 
ment clearly necessary for the immediate government of the islands and indispensable 
for the interest of the people thereof, and which can not without great public mis- 
chief, be postponed until the establishment of permanent civil government; and all 
such franchises shall terminate one year after the establishment of such permanent 
civil government. 

To understand the purpose and extent of this legislation it is nec- 
essary to consider the conditions with which Congress was called upon 
to deal. The Taft Philippine Commission, in its report to the Secre- 
tary of War dated November 30, 1900, says (pp. 54-57): 


The timber of the Philippine Archipelago forms one of its most important natural 
sources of wealth. The timber-producing trees have been classified in order of their 
commercial value as follows: Superior group, 12 species; first group, 17 species; 
second group, 49 species; third group, 74 species; fourth group, 200 species; fifth 
group, 33 species; total species, 385. It is certain that there still remain more than 
fifty species not yet classified. Included in this list are very hard woods capable of 
taking a beantiful polish; woods that resist climatic influences and are proof against 
the attacks of white ants; woods especially suited to use for sea piling on account of 
their impefviousness to the attacks of Teredo navalia, or for railroad ties, because 
they last extremely well when placed in the ground; in short, there are woods for 
every imaginable use, 

There isa great variety of trees yielding valuable gums, and rubber and gutta- 
percha are abundant in Mindanao and Tawi-Tawi. At least 17 dyewoods are pro- 
duced within the limits of the archipelago, while other trees yield valuable essential 
oils or drugs. It has been estimated by the present head of the forestry bureau 
from such data as he has been able to secure that there are not less than 40,000,000 
acres of forest lands in the archipelago. 

Under the Spanish administration a force of 66 expert foresters and 64 rangers, 
with 40 other subordinates, such as clerks, draftsmen, etc., formed the personnel of 
the forestry department. The service was organized in 1863, and throughout its 
history the higher officials were selected from the Spanish corps of engineers. No 
Filipino was permitted to hold any of the more important positions. In addition to 
the care of the forests, the department had in charge the survey of all public lands, 
The annual income during the last years of the Spanish régime was approximately 
$150,000 (Mexican). £ 

The present forestry bureau was organized on the 14th of April, 1900, under 
General Orders, No. 50, which placed Capt. George P. Ahern, Ninth United States 
Infantry, in charge, making no specifications whatever as to hisduties. He received 
authority to employ 4 foresters, 2 rangers, a stenographer, and a translator. This 
force was gradually increased until on the 18th of September it consisted of a 
translator, a stenographer, a chief assistant, 7 assistant foresters, 1 head ranger, and 
13 rangers. 

On July 1 regulations prepared by the forestry bureau and governing the utiliza- 
tion of the forest products of state lands were published as General Orders, No. 92. 
These regulations were based on those in force under Spanish sovereignty, but the 
latter were somewhat condensed and a few changes were introduced. The old blank 
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ganized so as to consist of an officer in charge, 
and stenographer, a translator, a law clerk, a re 
thirty rangers, the existing force of foresters « 
as occasion might require, until the number 

Active steps are now being taken toward 
important points throughout the archipelago 

The present monthly collections of revenne f 
(Mexican). This sum should be largely increased in 
ments of the chief of the forestry bureau are co 
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utmost importance that the wanton destruction of v 
allowed to go on here in the past should be checked a 
while with the exercise of proper supervision over 
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with the more important of the different kinds of 
to survey consignments of timber and make proper 
at present used for this work were almost without ex] 
it under the Spanish régime, and in the view of the ehis 
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considerable sum to the owner, who is often only too ¥ 
he can make in this way to the forester or ranger with w 
to escape the payment of the full amount due. 
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tions us speedily as possible, and that meanwhile a close inspection should be main- 
tained over the work of the present incumbents in office, who have been informed 
that if they are detected in dishonesty they will not only be dropped from the service 
of the forestry bureau, but will be ineligible for appointment to any office which 
falls under the civil-service law. 

Great difficulty has been experienced in securing the services of a competent man 
for inspector, but it is hoped that such a man may soon be found. 

The Commission has cabled to Washington for four experienced foresters with a 
knowledge of Spanish and of tropical botany. These men upon their arrival will 
enable us to put the service in a much more satisfactory condition. It is very impor- 
tant that responsible and fully qualified white men should be stationed at the more 
important centers of the lumbering industry in these islands if the forests are to be 
exploited intelligently and the Government is to receive proper compensation for the 
timber cut on public lands. 

It is believed that nine-tenths of the timber standing in many of the forests of these 
islands might be removed with great profit to the Government and actnal improve- 
ment to the forests, inasmuch as this would give opportunity for rapid growth to the 
trees left standing. 


Capt. George P, Ahern, Ninth United States Infantry, in charge of 
the forestry bureau of the military government of civil affairs in the 
Philippines, in his annual report dated August 15, 1900, says: 


From various sources of information I am led to believe that the public forest lands 
comprise from one-fourth to possibly one-half of the area of the Philippine Islands, 
viz, from 20,000,000 to 40,000,000 acres. There are fully 5,000,000 acres of virgin 
forest owned by the state in the islands of Mindoro and Paragna, The island 
of Mindanao, with an area of more than 2,000,000 acres, is almost entirely covered 
with timber and but a small percentage of cultivated land. In the province of 
Cagayan, on the island of Luzon, there are more than 20,000,000 acres of forest. In 
the places just mentioned the cuttings up to the present date have been very small. 
In many other provinces in the island of Lazon, especially in the country close to 
Manila, much timber has been cut, and to fill large contracts the lumbermen are 
obliged to go quite a distance from this city in order to find a suitable tract, Ina 
recent visit to the southern islands of this group I was impressed with the amount 
of timber standing on the smallerislands, Frequently the topography was sach that 
it could be exploited with facility. I saw tracts of virgin forest where from 10,000 
to 20,000 cubic feet of magnificen* timber per acre was standing, trees more than 150 
feet in height and with trunks clear of branches for 80 feet. and more than 4 feet in 
diameter. There are many millions of cubic feet of timber in these forests that 
should be cut in order to properly thin ont the dense growth. For instance, where 
there are three or four trees growing on a space required by one, that one so freed 
would put on more good wood each year than the four together. Forestry is largely 
a question of light and shade; it is comparatively easy to learn the most desirable tree 
species for a certain loeality, but the question of whether $00 or 3,000 trees should 
remain on | acre is where the real value of the scientific forester is shown. 

There are 396 tree species mentioned in the present forestry regulations, and we 
know of 60 more growing in these islands, and each week we learn of still other 
species. It is safe to state that the number of tree species found in these islands 
will be nearer 500 than 450, a great majority of these undoubtedly being hard woods. 
The edges of the great forests have been scarcely cut away, and 50 valuable hard 
woods are given to the world, the full value of which species have not been dem- 
onstrated as yet. 

There is a great variety of valuable gum, rubber, and gutta-percha trees, but the 
trade has been ruined by the Chinese in their efforts at adulteration and other fraud- 
ulent practices, 
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The most interesting statistics from fore 
by Germany, showing the increase in the value 
roads improve. Good stone roads have made 
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less in quantity and quality than we find at 
islands. There will he some difficulty in the e 
Cagayan, Mindoro, and Paragua, but these diffi 
for this construction should be appropriated from 
engineers should supervise the work. Stone is plen 
scarce, and such as we have is poor and uncertain. 
difficulty; when that issolved, engineers and mot 
the Philippine forests yield a revenue that is un 
of these islands. : 

Lumbermen contemplating extensive operations, 
must next consider the roads and driveways, The 
State with a view to the gradual betterment of the 
years the efforts of the forestry sery.ce should be di 
the dense jungles where an ax has never been secs 
tree species should be cut away and the dense gi 





Before such can be done, however, it will be necessary to make « survey of the 


public lands. 
Triangulation surveys can be made at the present tim, and as conditions permit 
the detailed work can follow. 
Then the forest surveys may be made, and the amount and kinds of standing tim- — 
ber reported thereon. Plans of exploitation would then be possible, and the the lamber- 
men would know where to go to cut the timber desired and the amount available. — 


CONCLUSIONS, 


From the above it is evident that there is a very large area of very valuable public 
forest land in these islands; thai these forests are as a rule not at present available, 
due to the lack of roads and skilled lumbermen. The present personnel have not 


We must begin at once with the personnel. The students about to graduate in the 
colleges here should be shown the advantages of a career in the forestry service and 
a forestry class started, so that when scientific forestry is begun we will have prop- 
erly trained men to assist in the work. 

Large lumber companies will not be ready to do much work here for at least one 
year. By that time we will be ready with an administrative force, 

The aim of the forester is to improve the forest until a given area produces each 
year a maximum of wood of the most desirable species. A careful study of the desir- 
able species is of first importance. The undesirable species must be cleared away, 
and by thoroughly and scientifically exploiting any one good forest tract the great 
inerease in value of the same will be apparent and a policy of rational forestry encour- 
aged in these islands, which policy in time will make these forests a source of great 
wealth, will afford employment for many thousand men, will make such islands as 
Mindoro habitable, will regulate the water flow, and will afford ready communica- 
tion through what is at present impassable and deadly jungle. (See Appendix KK, 
Boapowt ot Sie aiateery GEsyiracs 08 Gee SEDER Dene eSeres oeee ane 
ing June 30, 1900, pp. 188-190.) 

The foregoing reports were communicated to Congress and presum- 
ably considered by that body. It is well known that by reason of 
military operations and the ravages of the insurgents very many dwell- 
ings and other buildings, in many instances entire towns, haye been 
destroyed and the inhabitants made homeless refugees. The Govern- 
ment is now seeking to induce the inhabitants to return to their homes, 
rebuild the houses and towns, and-engage in the pursuits of peace, 
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valid concession. 
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Sm: A report by the law officer of the division of insular | 
the concession to cunalize the Matadero River, is 
approval. 
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Tt is evident that some confusion has existed in the treatment of such subjects in 
Washington and Habana, arising from the widely different systems of law and judi- 
cial procedure which form the point of departure for opinions and decisions rendered 
in the two places. The same terms used in the different places sometimes carry 
widely different meanings. The principle to which the Department has endeayored 
to adhere, and which was definitely determined upon at the beginning of your 
administration of Cuba, is that such decisions as the Department makes upon questions 
of this character will be limited to decisions for the purpose of guiding administrative 
action, and that the Department will not undertake to perform the functions of a 
court to determine the rights of individuals. The decision made in the Matadero 
Canal case on the 5th of October, 1899, was of this description. It was not designed 
to determine the rights of the persons claiming the concession, but to determine the 
duties of the military administration of Cuba in its administrative treatment of that 
concession; and the fourth clause of that decision was supposed to adequately express 
that limitation. The secretary of public works apparently gave to the decision that 
the concessionnaires had a prima facie righta much more extended and unwarranted 
force when he declared that the prima facie right bad the force of an undisputed 
right until declared to be null by the proper authority. The decision made by the 
War Department gave no force or effect whatever to the concession when presented 
to a court, relieved the concessionnaires from no burden of establishing their rights in 
court, and had no effect whatever except as governing the action of the adminis- 
trative officers of the military government, It required that you should withdraw 
the prohibition which your predecessor had established by military order against 
the exercise of whatever rights the concessionnaires may have had, leaving the con- 
cessionnaires to prosecute their rights precisely as if that military order had never 
been given. That course should be followed now. The withdrawal of that order 
will not, however, prevent the military government from disputing in any court of 
competent jurisdiction the validity of the concession, either as complainant or as 
defendant, just as any individual whose rights may be affected may dispute it, and 
in any such proceeding the claimants of rights under the concession will be bound 
to establish their rights precisely as if no such decision had been made; nor does 
this decision, or the withdrawal of the prohibitory order under it, prevent the taking 
of the customary proceeding, in ease the concession should be held to be valid, for 
its annulment upon the ground that it is detrimental to the public interests. 

There is one matter upon which the decision of the Department, however, is con- 
clusive, and which is not deemed to be open for determination by any court, and 
that is upon the power of the Spanish Government to grant such a concession on the 
28th of August, 1898. That is a political, not a judicial question, and the view taken 
by the Department is that the date itself is not conclusive. [ach snch ease must be 
considered by itself on its own merits. Acts of Spain in Cuba between the signing 
of the protocol and the evacuation, done in good faith and in the ordinary exercise 
of governmental powers, are to be treated as the valid acts of a government de facto, 
while acts done for the purpose of withdrawing or withholding property or valuable 
rights from the Government about to succeed, and not done in good faith for the 
legitimate purposes of government, are to be treated as inyalid. 

Very respectfully, 
Exim Root, Secretary of War. 
Maj. Gen. Leoxnarp Woop, 
Military Governor of Cuba, Habana, Cuba. 


It appears to the writer that the military governor has misinter- 
preted the instructions set forth in the foregoing letter. He was 
instructed to withdraw the military order of the military officer pre- 
ceding him in command of the division of Cuba; further affirmative 
































The questions of authority and 5 
by the courts of Cuba when involve 


When the United States does 
want of good faith, a proper ind 


The United States objects to this 
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prohibits the assertion or exercise of any 


The Secretary of War approved the y 
report and instructed the military go 
Wank DerarrMent, 
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1901, respecting the concession for canalization of M 
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Cuba, after the protocol of August 12, 1898, was signed. 
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This condition was terminated by the treaty of Paris. By that instrument sover- 
eignty and title in Cuba (art. 1) and proprietary title to the public property in the 
island (art. 8) were relinquished by Spain, and provision made that ‘upon its evac- 
uation by Spain’’ the island was to be “occupied by the United States,”’ and that 
the United States should “so long as such occupation shall last assume and discharge 
the obligations that may under international law result from the fact of its oceupa- 
fon") * >) Fee ay 

The right of the United States to administer sovereign powers in Cuba, and its 
right to the proprietary title of public property theretofore possessed by the Crown 
of Spain, were completed by and date from the treaty of Paris, December 10, 1898. 
It is therefore inaccurate to say “‘all these grants involved property or valuable rights 
helonging to the future government of Cuba." 

When attempt is made to exercise rights under an alleged concession purporting 
to have been granted by officials of the Spanish government of Cuba, after the sign- 
ing of the protocol of August 12, 1898, the military government of Cuba is required 
to consider the matter in two phases, the first being— 

Was said grant justified by the laws of war? That is to say: (a) Was Spain in 
possession of the territory affected? (+) Was the sovereignty of Spain attached 
thereto? (c) Did Spain act in good faith toward its adversary? 

The second phase is— 

Was said grant justified by the laws of Spain? That is to say: (a) Was the grant 
authorized by the laws of Spain? (4) Were the requirements of the Spanish law 
fulfilled in making said grant? 

The first phase is to be passed upon and the questions involved determined by the 
authorities charged with maintaining the rights and promoting the purposes of the 
United States in Cuba, for the reason that said questions involve the relative and 
respective rights of the United States and Spain as affected by a war in which the 
United States was the victor. In matters of this character the official so charged is 
the military governor. 

The second phase is to be passed upon and the questions involved determined by 
the judicial branch of the military government of Cuba, for the reason that the 
determination of said questions requires the exercise of judicial functions ordinarily 
performed by courts, and the administrative policy in Cuba is to permit the courts 
to perform those functions of government termed judicial, In determining the ques- 
tions properly to be considered by him, the military governor should exercise care 
not to preclude the possibility of the courts examining and determining the questions 
involved in the second phase, 

Where the military governor determines in favor of a concession the determina- 
tion should be declared as follows: : 

“The United States makes no objection to this alleged grant by Spain, nor to the 
terms and conditions thereof (insert description); provided said allege’ grant was 
made pursuant to lawful authority and procedure ander the laws of Spain in force in 
the territory to which the concession appertains at the time the grant was made, 
The questions of authority and procedure under Spanish law are to be determined 
by the courts of Cuba when involved in cases properly pending therein,’’ 

When the determination is against a concession it should be declared as follows: 

“The United States objects to this alleged grant by Spain (insert description), and 
refuses to recognize the same as yalid, Therefore the military government of Cuba 
prohibits the assertion or exercise of any rights or privileges thereunder.” 

Yours, respectfully, 
Eximu Root, Secretary of War. 

Maj. Gen. Leoxann Woon, 

Military Governor, 
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Tart, Manila. 

In Annual Report of the Secretary of War for the year 1901, Se 
tary Root says (pp. 70, 71): 

‘The foil discussion of ‘the subject referred ‘to in thid diapaich was contained in a 
. report to the Secretary of War by the law officer of the Division of Insular Affairs, 
dated March 15, 1901, and a copy of this report is annexed hereto, marked Appen- 
dix F. 


IN RE CLAIM OF MESSRS. SOBRINOS DE HERRERA (NEPHEWS 
OF HERRERA) FOR PAYMENT OF DAMAGES OCCASIONED BY 
THE SEIZURE OF THE STEAMER SAN JUAN IN THE HARBOR 
OF SANTIAGO DE CUBA ON OR ABOUT JULY 17, 1898, BY THE 
MILITARY FORCES OF THE UNITED STATES. 

[Submitted November 25, 1901. Case No, 1216, Division of Insular Affairs, War Department.] 


Sm: I have the honor to acknowledge and comply with your request 
for a report on the claim of Messrs, Sobrinos de Herrera for payment 
of damages occasioned by the seizure of the steamer San saa by 
the military forces of the United States, 

The facts out of which this claim arises, saaebiveds kpahcnaiaeees 
are as follows (see 1216, Div. Ins. Affrs.): 

The steamer San Juan, » Spanish mitvebuat Grind: dikenced teities 
coastwise trade of Cuba, was detained in the harbor at Santingo by the 
blockade at that port. On July 17, 1898, this vessel was boarded by 
a detachment of United States soldiers under the command of an officer 
of the United States Army, who proceeded to establish and maintain 
a guard over said vessel and prevented all communication with the 
shore, On July 20, 1898, the captain and crew were required to take 
said vessel to Guantinamo under guard of two United States war ves- 
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United States Government as 
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States, 30 C. Cls., 51, 54; United 
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In order to bring this claim y 
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the vessel was seized, the military. 
United States to impress the vessel ¢ 
erty or for its use; that thereafter the pr 
use of the military service of the U & 
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A reading of the statement of the case, 
ants, makes it impossible to conside1 : 
agreement or meeting of minds. The 
defiant, in asserting that instead of co 
tested against the vessel being taken an 
and instead of voluntarily turning over said yes 
under contract or agreement, they were *c¢ 
As a further evidence of their deter 
sustain contract relations with the ‘Uni 
respect to said seizure and use of vessel, 
their application to the War Department (12: 
That on the 28th day of July, 1898, in the city of 8 
captain of the steamship San Juan, appeared before 
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forth the facts above stated and protesting against 
vessel, 


It affirmatively appearing that this claim 

tract with the military branch of the public 
performed, I am obliged to report that the a 
present an account which the War Departm 










4 So Sac Recah pean 
at Santiago de Cuba on July 17, 1898. If history records an occa: 
| when anation might properly exercise such rights, it appears 
| writer that Santiago de Cuba, July 17, 1898, affords a time and 
| when and where the United States might exercise them. Rig : 
| wrongly, the United States did exercise belligerent rights then and 
| there. Persons considering themselves improperly dealt with by such 
| exercise must apply to Congress for relief; it can not be provided by 
~ the War Department. 
It is believed to have been the uniform practice of the War Department to abide 
by the well-established legal principle which precludes the executive branch of the 


blic enemies. 

(Mr. Belknap, Secretary of War, to Mr. Lawrence, February 24, 1874.) 

If the person feeling aggrieved is a citizen of the United States, he 
may apply directly to Congress. 

If he is an alien, he must present his claim to the State Department 
through diplomatic channels. 

Tf he is a subject of Spain, consideration must be given to the pro- 
visions of the treaty of 1898, as follows (Art. VII): 

The United States and Spain mutually relinquish all claims for indemnity, national 
and individual, of every kind, of either Government, or of its citizens or subjects, 
against the other Government that may have arisen since the beginning of the late 
insurrection in Cuba and prior to the exchange of ratifications of the present treaty, . 
including all claims for indemnity for the cost of the war. 

The United States will adjudicate and settle the claims of its citizens against Spain. 
relinquished in this article. 

I. 


The claimants, in their written application for relief (1216, Div. Ins, 
Affrs.), with reference to their demand for the return of the vessel to 
them, say: 

That they, aerial sonora bree Sn cmt tae poems sbgatip ed 
of equity and justice observed by all civilized nations, and more partienlarly on the 

of the President of the United States, two paragraphs 


above-mentioned proclamation 
of which are above set forth in full. ( 
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or damage occasioned by such violation. The Secretary has a 
toprohibit a continuance or repetition of analleged violation, ' 
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Dax Cine of Treas., 693, 694; T Dec. Comp. of Treas., 517, 523.) 
I therefore recommend that the claimants be advised that the War 
Department is without jurisdiction to consider and determine the mat- 
ter presented by Sree oa 


REPORT ON THE DUTY COLLECTIBLE ON THE WRECK OF A 
STEAMER BROUGHT INTO PORTO RICO AND THERE SOLD 
WHILE THAT ISLAND WAS UNDER MILITARY GOVERNMENT. 
[Submitted September 12, 1899. Case No, C-824, Division of Insular Affairs, War Department.) 

SYNOPSIS. 

Duty should not be collected on the wreck of a vessel brought into a port of Porto 
Rico if the wreck is to be restored and continued as a vessel. Duty should be 
berry ainda a ne er dias pric 
Sir: I have the honor to acknowledge the receipt of your request 

for a report on the question as to whether the wreck of a vessel 

brought into Porto Rico and there sold is dutiable, and if so, at what 
rate. In compliance with said request I have the honor to submit the 
following: 

The question is presented to the Department by an inquiry from the 
collector of the port of San Juan, as follows: 

What duty collectible on wreek British brigantine eansed by recent hurricane, sold 
auction by British 

In the Congueror (166 U, S,, 110) the court held that a foreign-built 

- vessel, purchased by a citizen of the United States and brought into 

the waters thereof, is not taxable under the tariff laws of the United 

States, for the reason that there is no mention of vessels eo nowine Wo 
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be advised as follows: The tackle, 
wrecked at sea are exempt from aay 
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wreck is to be restored and continued 
broken up and treated as material for co 
lect duty assessed upon the price for which t 
if regular appraisement is impracticable. — 
cable, fix duty by following formula: Dut 
as 100 is to 100 plus the rate of duty. 





The Secretary of War approved the views set . 
report, and the collector of customs at Sar 
instructed as follows: 


The tackle, apparel, furniture, etc., of a vessel wre cke 
duty. (See note, p. 70, Tariff Regulations for Porto Ri 
Should not be collected if the wreck is to be restored 





Vis, 
Collector, San Juan, P. R. — 





‘THE RIGHT TO DISPOSE OF THE MONEYS FOUND IN THE SPAN- 
ISH TREASURIES IN MANILA AND SEIZED BY THE MILITARY 
FORCES OF THE UNITED STATES WHEN THAT CITY WAS 
CAPTURED 


[Submitted October 14, 1901, Case No. $458, Division of Insular Affairs, War Department.} 
SYNOPSIS. 

1. Property lawfully captured in enemye’ country by the military forces of the 
United States instantly becomes the public property of the United States, and 
the right to dispose thereof is vested in 

2. Neither the military authorities of the United States nor the officials in charge of 
the government of civil affairs in the Philippines are authorized to exercise said 
right of disposal, 

Ste: I have the honor to acknowledge and comply with your request 
for a report on the right to dispose of the moneys found in the Spanish 
treasuries in Manila and seized by the military forces of the United 
States when that city was captured. 

The question is presented to the War Department as follows: 

When the city of Manila was occupied by the military forces of the 
United States, there were found in the several public treasuries situate 
therein funds aggregating 1,273,874.87 Mexican dollars. Included in 
said funds were a larger number of copper coins of Spanish mintage, 
These funds were seized by the Commander of the military forces of 
the United States as lawful prize of war, and said moneys were 
retained by the United States upon the conclusion of a peace. This 
money was placed in the custody of the ‘insular treasurer,” an official 
of the military government of the Philippines. 

For the purpose of suppiying the demands of trade in the islands 
for coins of small value, Major-General Otis authorized the insular 
treasurer to exchange $600 of this coin per week for local currency 
at par. 

The Philippine Commission formulated a bill for an act repealing 
said order of Major-General Otis, and authorizing the sale of said 
Spanish copper coins to the highest bidder. This bill was referred to 
Major-General MacArthur, military governor, by the Commission, 
and he expressed his disapproval of the proposed legislation as follows: 

The sale of the copper coinage as proposed would doubtless prove advantageous to 
all concerned, but it is thought the prior action of Congress is necessary to convert 
such coinage or the proceeds of the sale thereof into an asset. of the insular treasury. 
(Ind. of June 12, 1901.) 
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called upon to provide the legislation necessary to secure approval of 
said disbursements. The authority of President Polk to dispose of 
said funds was challenged in Congress, (Cong, Globe, yol, 20, p, 57.) 
The matter was referred to a special committee, which submitted a 
majority report denying that the President had the authority exercised, 
and a minority report sustaining the President. (See Reports of Com- 
mittees, 2d sess,, 80th Cong., Report No, 119; Mess. of Pres. Polk to 
Cong., Jan. 2, 1849, Richardson’s Comp., vol. 4, p. 672; discussion of 
message, 20 Cong. Globe, pp. 148, 639.) 

The matter was finally adjusted by the passage of un act entitled 
“An act to provide for the settlement of the accounts of public officers 
and others who may have received moneys arising from military con- 
tributions, or otherwise, in Mexico.” (9 Stats., 412.) 

With reference to the property of the United States in Porto Rico, 
acquired during the war with Spain, the Attorney-General advised 
the Secretary of War as follows: 

The power to dispose permanently of the public lands and public property in Porto 
Rico rests in Congress, and, in the absence of a statute conferring such power, can 
not be exercised by the executive department of the Government. (22 A, G. Op., 545.) 

In his instructions to the Philippine Commission the President said: 

That part of the power of government in the Philippine Islands which is of a 
legislative nature is to be transferred from the military governor of the islands to 
this Commission, to be thereafter exercised by them in the place and stead of the 
military governor. * * * Exercise of this legislative authority will include the 
making of rules and orders, having the effect of law, for the raising of revenue by 
taxes, customs, duties, and imposts; the appropriation and expenditure of public 
funds of the islands; the establishment of an educational system throughout the 
islands; the establishment of a system to secure an efficient civil service; the ongani- 
zation and establishment of courts; the organization and establishment of municipal 
and departmental governments, and all other matters of a civil nature for which the 
military governor is now competent to provide by rules or orders of a legislative 
character. (See p. 4 of instructions of April 7, 1900.) 


It appears to the writer that the authority of the Commission to 
legislate on matters affecting the property rights of the United States 
in the Philippines is no greater than was theretofore possessed by the 
military governor and does not include the right to dispose of this 
property. an 


Under the Spanish régime in the Philippines persons called upon to 
give bonds, such as are ordinarily required from civic officials, public 
contractors, trustees, guardians, and on appeals in legal proceedings, 
were permitted to deposit in specified public treasuries a sum of money 
in lieu of the required bond. 

Since the transfer of sovereignty in the Philippines a number of 
claims have been presented to the United States based upon allegations 
that the claimants, prior to the transfer of sovereignty, had made such 































1. That the order of Majo 

of the islands to exchange 

be rescinded, 
2, That the Philippine Cc 

ment considers the passage of 

Spanish copper coin in the insular tr 

ized by Congress. 


The views expressed in the foregoin 
Acting Secretary of War, and 
Islands was advised as follows: 


3453] 

Sin: I have the honor to acknowledge the receipt 
1901, transmitting a copy of a bill for “An act provid 
per coins now in the insular treasury,” which pi 
its adoption by the Commission, pursuant to res 
July 22, 1901, copy of which is attached to your le! ter. 

I note the objections to the proposed act offered — 
military governor, and the statement in your le 
grave doubts upon the point" involved. 

In response to your request for “an autho! ive 
War Department, permit me to say that, upon cons 
tions involved, determination is made as follows: 

1. The property rights acquired by the : 
found in the Spanish treasuries in Manila upon th 
itary forces of the United States belong to the p 
federated capacity, and the authority to dispose of fp 
Congress. Neither the military authorities of the Ur 
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administering the of civil affairs in the Philippines are authorized to 
divest the United States of its title to said property. 

I therefore am of opinion that the adoption by the Philippine Commission of the 
proposed ‘‘Act providing for the sale of Spanish copper coins in the insular treasury” 
is inadvisable until authorized by Congress. 

T am also of opinion that the order heretofore issued by Major-General Otis while 
he was military governor directing the insular treasurer to exchange $600 of this 
eoin per week for local currency at par should be rescinded, and have so adyised 
Major-General Chaffee. (Copy inclosed.) 

The questions presented herein were referred to the law officer, Division of Insular 
Affairs, War Department, for report. I inclose copy of his report, to which your 
attention is directed. 

Very respectfully, 
Wma. Cary SAnGer, 


Acting Secretary of War. 
Hon. Wm. H. Tart, 
Civil Governor of the Philippines. 


IN RE CLAIM OF DON J. ANTONIO MOMPO Y PLA FOR THE RETURN 
OF AN ALLEGED EXCESS OF DUTIES AMOUNTING TO $5,624.15 
IMPOSED AT MANILA ON A SHIPMENT OF WINE LANDED AT 
THAT PORT. 


[Submitted November 22, 1901. Case No, C-1165, Division of Insular Affairs, War Department.] 


Sm: I have the honor to acknowledge and comply with your request 
for a report on claim of Don J. Antonio Mompé y Pla for the return 
of an alleged excess of duties amounting to $5,624.15 imposed at 
Manila on a shipment of wine landed at that port, The Spanish min- 
ister at this capital presents this claim to the State Department and 
the Secretary of State forwards copy of the note of the Spanish min- 
ister to the Secretary, with a request that you obtain for the State 
Department a report as to the facts involved, 

Copy of the communication from the.Secretary of State and inclos- 
ures was forwarded to the military governor of the Philippines for 
report. A copy of his response is hereto attached, marked *‘ A.” 

The claim arises as follows: 

On the 2d of March, 1898, one Don Angel Ortiz placed an order, by 
telegram, with the claimant, Don J, Antonio Mompé y Pla, a wine 
producer in Spain, for monthly shipments of 300 quarter casks of 
‘La Fama” wine, 

Pursuant to said order, Mompé, on October 3, 1898, shipped to 
Ortiz, at Manila, 500 quarter casks of said wine, per steamer /s/a de 
Luzon, and on October 31, 1898, Mompé shipped to Ortiz 400 quarter 
casks of said wine per steamer Leon X/L/. 

Both consignments arrived at Manila in January, 1899, The cus- 
toms officials at that port required the payment of duties on said wine 
in accordance with the requirements of the customs tariff and regula- 


13635—02——40 

































October 3 and October 31, 
said port at the time the shi 
1899. Such is not the rule pre 
rule adopted by the Philippine 
States is that importations are 
pursuant to the provisions of the 
goods arrive at the custom-| -house, um 
by affirmative provisions, This 
pines, and, being in harmony with ; 
ment of the United States, should be susts 

The tariff regulations in force at M 
which went into effect November 10, 1 
No, 10, office military governor Philipp 
These regulations do not accord a p 
from Spain, but require that duty shall 
ner, as therein prescribed, regardless of 
place of export. 

The claimant insists that the exemption for ¥ 
from the provisions of General Order No. 6, ¢ 
Philippine Islands, dated September 29, 15 
on is as follows: 

That all goods and merchandise secured or purch 
Spain (the Philippine Islands excepted) since April 
ration of war by the United States Government bet 
dom of Spain, shall be received into this port upon tl 
of tariffs and duties as the goods and merchandias geal 

For a time after the American compete 
duties at that port were collected in accordar 
the Spanish schedules. These. nohedlek 4 
merchandise brought from the Spanish P 
States military authorities opened the part 
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merce, merchandise brought from Spain continued to enjoy this prefer- 
ential rate until October 29, 1898, when the order above referred to 
was promulgated. The military authorities enforcing customs duties 
at Manila deemed it advisable to continue said preferential rate as to 
goods which had been secured or purchased in Spain for importation 
into the Philippines prior to the declaration made by the United States 
that the condition of war existed between the United States and Spain 
(April 25, 1898). 

This discrimination was a privilege, a favor, extended by the Gov- 
ernment under military occupation, It could be withdrawn at the 
pleasure of the military authorities. At the time the privilege was 
granted the conditions of actual war between Spain and the United 
States existed in the Philippines. That condition existing, all trade 
between the territories of the respective belligerents became unlawful, 
except as specially licensed by the proper authorities. The port of 
Manila being at that time subject to military occupation by the forces 
of the United States, trade therein was subject to regulation by the 
military authorities of the United States. The order of September 
20, 1898, withdrew the privilege from all goods imported from Spain 
which were “‘secured or purchased” after April 25, 1898, and it was 
only by inference and practice that the privilege was continued as to 
goods secured or purchased prior thereto, The order of September 
20, 1898, clearly contemplated that the privilege as to such goods 
should be exercised prior to November 10, 1898, the date fixed for the 
going into effect of the tariff schedules then undergoing revision. 
These schedules and regulation becoming effective, privileges incon- 
sistent therewith could not thereafter be enjoyed. Such would be the 
rule if the privileges asserted rested on prior orders of the military 
government, and must be the rule where the privilege rests on a prac- 
tice resulting from expediency. 


Il. 


The attention of the Secretary is directed to the fact that there has 
been received at the War Department a transcript of proceedings by 
a military board sitting in the Philippines, to whom was referred a 
claim for $5,624.15 excess import duties, made by Mr. Angel Ortiz, 
of Manila, asserted to have been paid by him on certain Spanish wine 
brought by him into Manila in Jannary, 1899. From said proceed- 
ings it clearly appears that the claim presented by Ortiz is for the 
identical payment of duties on which Mompé bases the claim presented 
to the State Department by the Spanish minister at this capital. 

It further appears in said proceedings that upon the arrival of said 
wine at Manila Angel Ortiz claimed to be the owner and importer 
thereof, dealt with the custom-house officials and cargo as such, paid 
the custom duties, and now seeks to recover the alleged excess as being 
illegally imposed against him. 

































note of the Spanish ir 
said excess of duties was cl 
and unforeseen, as well as 
posed and contracted for. 

No showing is made 
he has secured by assi 
now asserted by Ortiz. 

Since the Philippine gover 
from Ortiz, and has at all tim 1c: ; 
it is not at liberty to recognize anoth 
which he continues to assert should | 


tains the belief that the wine shipped 
per steamer Jsla de Luzon, was passed 
Manila upon payment of the duties 
lished by the Spanish schedules, and is 
privilege should have been accorded to 
1898, per steamer Leon X/IT. 

When it is considered that the prefere 
cable at the pleasure of the authority g 
the fact from which the deduction is deriy 
clusion. But the fact asserted is not e 
presented this claim on his own behalf, his 
his action in ordering the monthly shipm 
securing opportunity for shipment, and cor 

This opportunity was on board the steamer Jala 
October 3, 1898, and the shipment was 400 quarter 
200 quarter casks, 180 barrels, and 40 octaves was : 
sailing from Spain October 31, 1898. Upon 


No. & signed by Major-General Otis. 


* * * + + * 


Re United States customs as duties on these wines 
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compelled by the collector of customs to pay full duties despite the General Order 
was $7,327.94. The Spanish regulations would have compelled me to pay $1,703.79. 
* 


* * * * * = 
bs The difference between $7,327.04 and $1,703.79 is $5,624.15, this being the amount 

t I now ask to be refunded. (See No. 1165, Doe, 4, Div. Ins. Affrs.) 
The transcript of the proceedings had in connection with this claim 
when presented by Ortiz does not show that anyone then asserted that 
the first shipment was permitted to pass through the Manila custom- 
house on different terms than were enforced against the second 

| shipment. 

It is of course possible that the facts are as stated in the communi- 
cation from the Spanish minister. Therefore attention is invited to 
the advisability of the Secretary of War instructing the Philippine 
vgovernment to ascertain if said first shipment of wine passed through 
the Manila custom-house without payment of the full amount of ecus- 
toms duties required by the tariff schedules in force in the Philip- 
pines in January, 1899, and, if so, to require payment from the party 

liable therefor of the amount remaining due and unpaid. 


1¥% 


The action of the United States in seizing Manila, subjecting it to 
military occupation, taking possession of the custom-house, and appro- 
priating the revenues derived from trade with that port, constitute an 
act of hostility toward Spain, justified by the war at that time actu- 
ally existing. On the day these duties were collected (January 2, 1899) 
the treaty of peace bad not been ratified by either nation, and the 
requirement of the United States military authorities that a sum of 
money be paid to them as a condition precedent to the entry of said 
goods into Manila must be considered ‘an act flagrante bello; being 
such, it is an incident of the late war, and was closed by the treaty of 
peace. It therefore does not seem to be a proper subject for discus- 
sion between the Government of Spain and the Government of the 
United States. 

If the Government of Spain insists that the action of the United 
States military authorities involved herein was unwarranted and 
unjustifiable, and by reason thereof a subject of Spain suffered damage 
for which he is entitled to indemnity, then it would seem proper to 
call the attention of the Government of Spain to the stipulation of 
Article VII of the treaty of peace, as follows: 

The United States and Spain mutually relinquish all claims for indemnity, 
national and individual, of every kind, of either Government, or of its citizens or 
subjects, against the other Government, that may have arisen since the beginning of 



















Acting paar of War and ¢ 
as the views of the War Depart 
of November 22, 1901.) 


IN THE MATTER OF THE 
RAILWAY OF HABANA, LIMIT 
CISE RIGHTS ALLEGED TO HA’ 
CESSION FOR EXTENSION OF 
THE SPANISH MILITARY AUTHO 
24, 1898. 


ant Secretary in reference to the aboy 

The legal representative of the Western 
reference of this case to the Attorney-General by the Se 
reason why his request should not be granted? And 
form of letter to the Attorney-General asking for a 
involved. 

As the matter of reference and the questions 
Attorney-General must be determined by the ¢ 
have the honor to submit the following rep 
and questions of law involyed herein for such use a 
him. 

On October 31, 1857, the Government of Spaii 
for the construction of a railway from Haban; 
island of Cuba. The road was constructed 
ually became the property of the Western RB: 
ited, an English corporation, which is now an 
been the owner and operator of said railway, 



















- (who had succeeded Blanco) suspended the ine 
concessions then recently made, among them being tl 


~ On December 14, 1898, the Spanish 


At the outset of this investigation an administrative question 
as follows: 

Shall the intervening government, now in charge of civil affairs in 
cut permite seco the git calmed wer oneemon, 
even if it were conceded that the concession is a valid and e: a 
one; or will said inteicroninirqrove:calibenit alee sielatatieteiale 
to be held in abeyanee pending the establishment of a permanent ei 
government in said island? 

Thc tobe ve yh erty of Warn th exe. 
cise of his discretion. 

Aa to ths legal right ofthe Secretary of Was ti eaten hig Qnathe 
tion in such matters, the Attorney-General has already given hi 
opinion. Ina letter to the Secretary of War of date July 10, 18 
the Attorney-General discusies the claim of Michael J. Dady & Co., ; 
that said corporation ee pave and sewer the 
city of Habana; and also the demand made by said corporation to be 
allowed to proceed with the contract. In said letter the Attorney- 
General says: 

If the authorities were conyinced that Michael J. Dady & Co. had a vested right: 
or a complete contract, it would be within their lawful province to suspend its execu- 
tion, if they thonght the public health or other interests required. 
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“12, Mes coheaesae pereyadike eye er ce 
the exercise of the right of expropriation of private 

His Onto, ,hexebiteey poseeeed: by ihe, Uitanna a4 eae 
- exercise said authority under the conditions now existing in | 

and thereby acquire title to property in regard to which said 
had not been exercised at the time Spanish sovereignty was wit 
from Cuba? 
13. Upon the presentation to the Secretary of War of a. 
purporting to grant rights in Cuba, issued by an officer of th 
Government exercising general authority under Spanish s 
in the island, and permission sought to exercise said alleged rights, 
the Secretary of War to presume that the officer who iasued said con- 
cession acted within his authority and with the approval of the Crown 
of Spain, and that the issuance of the concession cured all defects of 
procedure, and the concession therefore prima facie valid, and relegate 
the questions to the courts of the island for ic tale 
5. 






sented in controversies arising from the exercise of the alleged 
by the concessionnaire? (See Mitchell v. U. S., 9 Pet., 715, 760; U.S. 
». Arredondo, 6 Pet., 691, 728; U.S. # Peralta, 19 How., 348, 347.) 

14. Is the rale or its application controlled by the 
ing the Court of Private Land Claims? (26 U. 8. Stats., p. 854; Hayes: 
v. U. &., 170 U. S., 687, 647; Ely’s Admr. v. U. S., 171 U. S., 220, 
293, 224.) 

While the foregoing questions are all inyolyed herein, several of | _ 
them may be easily determined by the Secretary of War. The first, 
involving the right to build and operate the desired extension of the Al 
roel radar (oe SCL NNBe ty Se neeteae ee the interpre- 
tation of article 39 of said concession, and the ean eae See 
1888, for upon the provisions of these two instruments alone does the 
company base this much of its claim. Article 39 is as follows: 


Fe on OE ES aren 2 Eee estas ceeaiees ! 
whetheras extensions of that which the concessionnaires may construct or as branches 


































domain and to grant a suby 
project is a work of public t 
complied with as regards 
Spanish Government of a g 
Cuba, whereby the several co 
of public utility. The general pl 
the extension under consideration, 
railway and also the one 
misa were included in said general 
mulgation of the following royal de 


Arricie 1, There is included in the general 
that which starting from Pinar del Rio asa 
shall pass through San Luis, San Juan y Mar 
terminate at the port of Los Arroyos, in acct 
1885; in the same manner shall be considered 
ing from the port of El Mariel shall unite with 
Artemisa, or in proximity thereto, passing throt 

Arr. 2. By reason of the special situation of 
others of the general plan, the works may be sub 
of the general system. Wherefore, we command 
ernors, and other authorities, civil, military, and ec 
dignity, to keep and cause to be kept fulfilled and ex 
parts. Z 

Given at Barcelona the 26th May, 1888. 

I, the Queen Regent. 

The Minister for the Colonies, Victor Balaguer. 


Attention is directed to the fact that the 
that “‘the works may be submitted for tei 
‘general system.” This would indicate that the ¢ 
considered it had the right to “tender” or offer 
for said extensions, and that the original eor 
possess a vested right therein or thereto. 
The action of the company in securing the issu 
for the construction of this extension by the § 
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November 24, 1898, would indicate that the company did not consider 
itself possessed of such right under the original concession, 

If the first question is answered in the negative, the succeeding four 
questions are rendered immaterial, and the first five questions in the 
above listare eliminated from further consideration in thisinvestigation. 

The sixth question has reference to the validity of the concession 
granted on November 24, 1898. 

By the general law of railroads for Spain and its dependencies, the 
concession for a railroad is required to be created by special act of 
the Cortes, upon the proposal of the Government. (Art, 27, Railroad 
Laws.) 

The company claim that the general law was: modified as to Cuba 
and the authority to grant such concession was conferred upon the 
governor-general of the island by royal order of May 5, 1895, and 
the royal order of June 26, 1895. 

Copies of said royal orders are hereto attached marked ‘* Exhibit A” 
and ** Exhibit B.” 

Attention is directed to the fact that such authority as is thereby 
delegated was to be exercised as to certain railway projects therein 
designated. — 

The order of May 5, 1895, relates to the ‘railroad from San Luis 
to Palma Soriana, as a prolongation of Guanténamo road and that 
between Bayamo and Manzanillo.” These towns are all at the eastern 
end of Cuba in the province of Santiago de Cuba, 

Said order further relates to a proposed railroad from Puerto 
Principe to Santa Cruz del Sur. These towns are also at the eastern 
end of Cuba in the province of Puerto Principe. 

The order of June 26, 1895, relates to the *‘ grant to build a nar- 
row gauge railroad between Puerto Principeand Santa Cruz del Sur,” 

These towns are also at the eastern end of the island, being in the 
province of Puerto Principe. 

The concession for an extension of the Western Railway of Habana, 
now under examination, relates to a railroad between Pinar del Rio 
and Guanes, towns at the western end of the island in Pinar del Rio 
Province. 

In the closing days of Spanish dominion in Cuba a large number of 
concessions were issued by the Spanish authorities, professedly in 
pursuance of law, The proceedings as to some of them were initiated 
during the existence of the late war, and as to others, the inception 
was prior to the war, but the consummation took place after the peace 
protocol of August 12, 1898. 

In passing upon the validity of the alleged concession, issued to 
this company on November 24, 1898, it is necessary to determine— 

(a) Had the Government of Spain authority and right to grant the 
the concession at the time the same was issued? 
































Cuba: 


Geverat: Referring to the granting 
chises, as well as to the proposed 
public works and.communications 
honor to state that under the insti 
to notify Your Excellency that the U 
franchises, and will insist that no franch’ 
of character, be sold or granted on tl 

T have the honor to remain, ete., 


The following telegram was sent to 


General Corsix, Washington (for the Pre 
In accordance with instructions, con! 
franchises. He stated that action 
autonomic government without his authorit: 
ridiculous and improper; that on the 16th t 
of affairs and would then promptly reyoke all : 
actions, He gave assurances that affairs would b 
satisfaction of both Governments, Upon e 
setting forth protest against action compli € 
action by governor-general will be made in due time. 


(See p. 146, Proceedings of Mixed Commission for I 
Attention is directed to the following le 


inclosed therein, sent by Governor Ge 
J. F. Wade, president of the Commission f 


GENERAL GOVERNMENT 


His Excellency Maj. Gen. J, F. Wane, 
President of the Commission for the Evacuation oj 
Generat: In answer to your attentive os 
to inform Your Excellency thas some of the e 


637 , 


island were made by the mayor of Habana and the civil governor of the province, 
with the consent of the secretary of ‘‘government,”’ and the rest were granted by 
the secretary of public works, and all of them were effected without my knowledge. 

Being informed of the matter, I am of the opinion that such concessions and gales 
are not proper, inasmuch as they would have force after the sovereignty of Spain will 
have ceased in this island, and convoking my secretaries have made them understand 
it thus, and have decreed the annullment of all the concessions and sales, which I so 
effect by the accompanying decree. 

Iam, Your Excellency, with the greatest consideration, etc., 

Anpotro J. CasTELLANos. 


[Copy of translation of decree published in Oficial Gazette of Habana, December 15, 1896.) 
DECREE. 


By virtue of the faculties of my competency, in view of the circumstances and 
with the idea of avoiding damages to the interested parties in the announced auction 
sales, authorizations, and concessions made by the government and corporations 
(municipal) for the constraction of railroads in this island and of tramways in thie 
city, which would not be accomplished until after the Spanish sovereignty had 
ceased, in accord with my council of secretaries, I decree the following: 

Owty Articie. The execution of the before mentioned auction sales, authorizations, 
and concessions is left in suspense, without prejudice to the rights which the parties 
interested in them consider they have in order to make them valid at the proper 
time and before the tribunals and authorities. 

Given in Habana, December 14, 1898. 

Ano.ro J. CAsTELLANOS, 
The President of the Council of Secretaries. 
José MARIA GALVEZ. 


In the “Opinion of the Attorney-General as to tramway conces- 
sions, Habana, Cuba,” delivered to the Secretary of War July 10, 
1899, appears the following: 

By a decree of December 7, 1898, one Dolx, secretary of public works and com- 
munications, assumed to make a decree by authority of the autonomist government, 


authorizing a company, ete, 
* * * * . * * 


The decree issued by Dolz on December 7, 1898, is subject to some suspicion, 
because it was through this same Secretary Dolz that the public gale of almost all 
conceivable public franchises in Cuba was advertised to take place in the latter days 
of December, just prior to the possession of the island by the United States forces, a 
scheme so obviously conceived in fraud as to have compelled the military authori- 
ties to put a stop to it. 

Being soadmonished, this Department naturally views with suspicion 
the acts of said Secretary Dolz done and performed with reference to 
concessions and public property after the signing of the peace protocol 
of August 12, 1898. But the fact remains that he was an official pos- 
sessing certain authority under the actual sovereignty exercising 
dominion in that locality; and this Department is beset with applica- 
tions of persons claiming the right to exercise certain privileges alleged 
to have become vested in them by his official acts, which said claims 























[Submitted Jaly 26, 1999. 


Str: I have the honor to 
remark” of the draft of a proposed 
ing government in Porto Rico, as 


JUDICIAL ORDER ON THE PAYMENT OF DB 


The honorable brigadier-general commandi 
issue the following order: * 4 
1. All loans and debts contracted in Mexic 
specified as money current at the time the sums 
Rico currency or in American money as indicate 
2. If the payment is made in Porto Rico n 
off the sum, the exchange of the Mexican 
3. If the payment is made in American n 
ference between the Mexican and the Porto ; 
the rate of 1.66} Porto Rico to $1 American moi 
exchange. 
This order, if made and enforced, will 
cial contracts or paper: ' 
1. Obligations specifying payment is to 
can coinage. (See indorsement by General 
commanding. ) — 
2. Obligations specifying payment is to be madi 
rent at the time of maturity.” (See indorsemer 
A.J. A.) 
By this order the holders and owners of suc 
required to discount their claims 5 per cent if p 
the present Porto Rican currency, 
Under the Spanish régime in Porto Rico 
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largely of the free-coined silver of Mexico and Spain, and bank notes 
made legal tender by law or royal decrees. This currency constantly 
fluctuated in value. To guard against loss or to avoid dispute, con- 
tracts for the payment of money were drawn specifying the kind and 
character of the money in which the payment should be made, such as 
“gold of Spanish mintage,” ‘silver of Mexican mintage,” or ‘notes 
of the Spanish Bank of Porto Rico.” By so doing the contracting 
parties ceased to consider the currency as legal tender, and elected to 
consider the subject of the contract as a commodity or an article of 
commerce, and contracted for the delivery of so many pieces of silver 
of such a mintage as they might have contracted for the delivery of 
a specified number of cocoanuts. When this fact is kept in mind it is 
apparent that the royal decree of December 7, 1895, by which the 
Mexican dollar was retired and demonetized—that is, ceased to be a 
legal tender—had no effect upon contracts of the character indicated. 
Therefore the proposed order can not be justified as carrying out the 
purpose of a law existing at the time of the occupation of Porto Rico, 
nor can said order be justified as an order of a military government 
maintaining a military occupation. 

The contracts under consideration are between individuals and 
affect their private relations. As to such matters, under military 
occupation, the United States Supreme Court say: 

By this substitution of a new supremacy, although the former political relations 
of the inhabitants were dissolved, their private relations, their rights vested under 
the government of their former allegiance, or those arising from contract or usage, 
remained in full foree and unchanged, except so far as they were in their nature and 
character found to be in conflict with the Constitution and laws of the United 
States, ete. (Leitensdorfer vr. Webb, 20 How., 176, 177.) 

Laws impairing the obligations of a contract are repugnant to the 
Constitution of the United States and the enlightened sentiment of 
the age. Military governments are to be conducted, as far as prac- 
ticable, in harmony and accord with the home government or sover- 
eignty which they represent. 

To compel the discharge of contracts to pay given sums in ** money 
current at the time the sums are refunded” upon payment of 95 per 
cent of the amount called for is certainly impairing the obligation of 
the contract. 

This is not an order fixing the relative values of the various coins, 
notes, and tokens used as currency or mediums of exchange in Porto 
Rico. That service has already been performed, The purpose of this 
order is to adjust differences arising as to contracts between private 
individuals. Such action is not within the province of the executive 
branch of the Goyernment. 

I therefore concur in the opinion expressed in the indorsement of 
Maj, A, C. Sharpe, Acting Judge-Advocate, that ‘‘ this appears to be 
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By parity of reasoning it would seem that, 
passed from one sovereignty to the other, ar 
done by the concessionnaire which affected the 
and enjoyment of the right, then such right is 
absolute one, and can not be exercised aga 
excepting by its grace extended by an affi 

The honorable Attorney-General, in his opi 
of Frederick W. Weeks to construct wharf, 
delivered to the Secretary of War, July 26, 
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States, 1 understand that, under Spanish law, lands undert 
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Mit is tue that the tile to Crow property n ees e-, 
d States in trust for the people of Cuba, but it does not seem 
Pp Sahin thal: Uhelexishesied of tha trast dareenaes the power of the 
Executive and the Secretary of War in the matter of alienating said 
property. On the contrary, it would appear that the existence of the 
would additional limitations. (See opinion of the 
tieraay-Algucesl delivered to the President September 9, 1899, as to 
power of local authorities of the Hawaiian Islands to dispose of por- 
tions of the public domain.) 

Usually the railway concessions granted by the Spanish Government 
which confer authority to occupy public lands or to exercise the right 
of eminent domain contain provisions which require the concessionnaire, 

before exercising such authority, to submit to the Crown authorities 

plans showing the right of way, the kind, quality, and extent of the 
lands to be occupied, together with the names of the owners, and speci- 
fications showing the details of construction, These plans and speci- 
fications must be approved by the authorities before the concessionnaire 
can exercise authority under the concession in regard thereto, In 
this way the government secured protection from the improvident use 
of the authority granted. In the original concession for this railway, 
one See 
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military occupation. This right of cor 
general provisions of articles 14, 20, and 2 
it would seem as though the rule applied di; t 
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of eminent domain as here used means ‘‘the power in a state to take 
private property for public use.” (6 How., U. 5., 536.) ‘Two theories 
are advanced as to the precise nature of this power. One maintains 
it to be a right reserved or estate remaining in the sovereign at the 
time of the original grant of private right, and its exercise is the 
resumption of original proprietorship. (3 Paige Ch., 73; 34 Conn., 78; 
113 N. Y., 275.) 

If this view is correct, it would seem to follow that when the sover- 
eign title to all the land in Cuba was transferred to the United States 
in trust such title was received in the same condition as was the title 
to land in which the Crown of Spain held the sovereign and proprie- 
tary or private rights, and the rule applied to public lands should be 
applied to the public rights in private lands. This rule has already 
been discussed herein. 

The other doctrine maintains the right to be an attribute of sover- 
eignty and in no sense an interest or estate. Numerous arguments 
are advanced in support of this contention, the principal one being 
that personal property, in which the state never had any title, is sub- 
ject to the right. (Lewis, Em. Dom., sec. 3; Rand, Em. Dom., sec. 3.) 

The latter doctrine is probably the better received in the United 
States and the formerin Spain. (8 Op. Atty. Gen., 333.) 

It isnot necessary to a proper determination of the matters involved 
in this application to determine the exact origin of the right or source 
of the power, for under both doctrines the exercise of the power in 
Spain and its dependencies is a prerogative of the Crown. When the 
privilege of exercising it is conferred upon a concessionnaire it still 
remains a crown prerogative. The concessionnaire becomes the agent 
of the crown for a special purpose, and his authority is similar to that 
exercised under a power of attorney. (4 Thomp. on Corp., ch. 122.) 
If by conveyance or otherwise the principal is divested of the author- 
ity thus delegated, the agent is also, Strictly speaking, it is not accu- 
rate to say that the state delegates a right of sovereignty of which it 
can not divest itself; hence it is more exact to speak of the state exer- 
cising this power through an agent. When the Crown of Spain relin- 
quished sovereignty in Cuba, it relinquished the prerogative rights 
relating thereto or derived therefrom. (Op. Atty. Gen. on ‘‘Dady 
contract,” July 10, 1899.) 

If it shall be determined that the company can not now exercise the 
right to ‘‘use gratuitously lands belonging to the state or towns,” nor 
to “compulsorily expropriate” lands belonging to private individuals, 
it will not be necessary to puss upon question 11. If the contrary rule 
prevails, question 1] becomes important, as it is necessary to provide 
a procedure by which the rights may be exercised, since the Spanish 
laws regulating the same were annulled by the relinquishment of 
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the private rights of individuals. Under this doctrine the authority 
of the government is that of regulating the exercise of an existing 
right which society possesses under all governments, or in the absence 
of any governmental entity or governmental regulation of such right. 
Under this doctrine the public, or society, in Cuba would have the 
same right to appropriate property for the construction of a railroad 
(the necessity for such road being actually existing) as it would have 
to enter upon private property to arrest the spread of a conflagration, 
a flood, or other imminent peril. 

‘Question 13 seeks to present the matter of what presumptions arise 
from the actions of Spanish officials 1n granting concessions in Cuba. 

This question was examined and discussed in the report on the con- 
cession to canalize the Matadero River, etc., above referred to, The 
authorities referred to in said report have ‘heen inserted as a A note to 
the statement of the question formulated herein. 

The question is raised herein in a report on this plinats made 
by the secretary of agriculture, industries, commerce, and public 
works under the administration of civil affairs in Cuba of Major- 
General Brooke. From said report the following is quoted: 


First, The colonial Spanish government of Cuba granted this concession after 
Spain relinquished its sovereignty over the island.- The granting took place precisely 
when all the special faculties invested in the governor-general by the royal orders of 
May 5and June 26, 1895, to eave at any cost the political interests of the metropole, 
had already disappeared, together with said sovereignty. 

Second. The Spanish law (the Law of Estimates for 1880-81), according to which 
the concession ought to have been granted, was violated in the important respect of 
the public auction. 

Third. The same colonial government which made the concession on November 
24, 1898, did dictate the suspension thereof twenty days after, on the same date, 
(December 14, 1898) on which all kinds of proceedings were stopped, with the view 
to turning over to the United States the administration of the island. 

The question is therefore very easy to resolve. Legally the concession must be 
rejected, but on the ground of equity to the company and of the convenience for 
the island, it could be accepted, if legalized by means of public auction, according to 
the law mentioned above. 

(See second indorsement, Doc, 2.) 


In regard to this report and the concession and application now 
under consideration, Major-General Brooke, as military governor of 
the island, says: 


The right of the Spanish governor-general of Cuba to grant this concession at the 
date he did is not only questionable, because he was acting under authority of 
“special powers,”’ conferred upon him on account of “‘ the exceptional circumstances" 
existing in the island, which were undoubtedly the troubles arising from the rebellion 
of the Cuban people which resulted in the loss of sovereignty over the island by 
Spain, which powers be was not authorized to use after the protocol was signed, said 
condition not then existing, but also because even if he did exercise them it was 
not conceded that he had the right to grant concessions (and that, too, outside the 
terms of the law) which would extend to another sovereignty, or that he could bind 
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UNITED STATES AND SPAIN. 

[Submitted July 24, 1899. Case No, 773, Division of Tnsu 
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These duties and jurisdiction as set forth in paragraph 1 ke said order, 
are as follows: 

1, The ful! bench of the supreme court tina endian Gee 
ineluding the president, shall hear all the appeals pending decision, as well as those 
that may hereafter be established and are authorized by the laws of civil and crimi- 
nal procedure, which, under the Spanish régime, devolved upon the supreme court 
of Madrid, whose jurisdiction regarding this island ceased by virtue of the peace 
protocol. 

Attention is directed to the fact that this order was issued December 
2, 1898, eight days prior to the completion of the negotiation of the 
treaty of peace at Paris, December 10, 1898. Upon the treaty of peace 
being signed, ratified, and proclaimed, so much of said order as was 
contrary to or in violation thereof became null of force and void of 
effect. 

The particular paragraph to which attention is directed reads as 
follows: 

IV. Theappeals forwarded to and still pending decision at the aforesaid supreme 
court of Madrid shall be claimed through diplomatic channels, without detriment to 
the action taken for that object by the parties concerned; and upon their return shall 
be transferred to the hearing of the supreme court of justice. 

It will be noticed that the language used in said paragraph does 
not confer a present jurisdiction upon the court of cases forwarded 
from said island and pending decision on appeal at the supreme court 
of Madrid. The language is declaratory of an intention to apply, 
through diplomatic channels, for a return of eases forwarded on 
appeal from said island to the supreme court of Madrid. If the 
applications were successful and the cases were returned, then, and in 
that event, the jurisdiction of the supreme court of justice for the 
island of Porto Rico would attach, and the appeal would thereafter be 
heard, without prejudice to the rights of the parties concerned. 

What disposition should be made of judicial proceedings pending in 
the territories relinquished and ceded by Spain in the treaty of peace 
was the subject of diplomatic negotiations by the Peace Commission 
which formulated the treaty, and resulted in the provisions of Article 
XII of that instrument. If application should hereafter be made for 
return of the cases pending in the supreme court of Madrid, the mean- 
ing and extent of the provisions oF Article XIL of the treaty of peace 
will then be considered. 

It does not appear that the supreme court of justice for the island of 
Porto Rico has attempted to exercise jurisdiction in any judicial pro- 
ceeding now pending decision at the supreme court of Madrid on appeal 
from that island. This Department can not presume that the supreme 
court of justice for the island of Porto Rico will attempt to exercise 
an unauthorized jurisdiction. The action of a court without jurisdic 
tion is of no avail on the one hand or injury on the other. If it shall 
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The honorable brigadier-general co 
issue the following order: 


1. All loans and debts contracted in Messin r 
specified as money current at the time the sums are r¢ 
Rico currency or in American money as indicated 

2. Lf the payment is made in Porto Eee Pr 
off the sum, the exchange of the Mexican havi 

3. If the payment is made in American wolle 
ference between the Mexican and the Porto Rico 
the rate of 1.663 Porto Rico to $1 American 
exchange. 


This order, if made and enforced, will affect tw 
cial contracts or paper: F 
1. Obligations specifying payment is to be n 
can coinage. (See indorsement by General 
commanding.) 


rent at the time of maturity.” (See indor 
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required to discount their claims 5 per cent if 
the present Porto Rican currency, ‘ 
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largely of the free-coined silver of Mexico and Spain, and bank notes 
made legal tender by law or royal decrees. This currency constantly 
fluctuated in value. To guard against loss or to avoid dispute, con- 
tracts for the payment of money were drawn specifying the kind and 
character of the money in which the payment should be made, such as 
“gold of Spanish mintage,” “silver of Mexican mintage,” or “notes 
of the Spanish Bank of Porto Rico.” By so doing the contracting 
parties ceased to consider the currency as legal tender, and elected to 
consider the subject of the contract as a commodity or an article of 
commerce, and contracted for the delivery of so many pieces of silver 
of such a mintage as they might have contracted for the delivery of 
a specified number of cocoanuts. When this fact is kept in mind it is 
apparent that the royal decree of December 7, 1895, by which the 
Mexican dollar was retired and demonetized—that is, ceased to be a 
legal tender—had no effect upon contracts of the character indicated. 
Therefore the proposed order can not be justified as carrying out the 
purpose of a law existing at the time of the occupation of Porto Rico, 
nor can said order be justified as an order of a military government 
maintaining a military occupation. 

The contracts under consideration are between individuals and 
affect their private relations. As to such matters, under military 
occupation, the United States Supreme Court say: 

By this substitution of a new supremacy, although the former political relations 
of the inhabitants were dissolved, their private relations, their rights vested under 
the government of their former allegiance, or those arising from contract or usage, 
remained in full force and unchanged, except so far as they were in their nature and 
character found to be in conflict with the Constitution and laws of the United 
States, etc. (Leitensdorfer v. Webb, 20 How., 176, 177.) 

Laws impairing the obligations of a contract. are repugnant to the 
Constitution of the United States and the enlightened sentiment of 
the age. Military governments are to be conducted, as far as prac- 
ticable, in harmony and accord with the home government or sover- 
eignty which they represent. 

To compel the discharge of contracts to pay given sums in ‘“‘money 
current at the time the sums are refunded” upon payment of 95 per 
cent of the amount called for is certainly impairing the obligation of 
the contract. 

This is not an order fixing the relative values of the various coins, 
notes, and tokens used as currency or mediums of exchange in Porto 
Rico. That service has already been performed. The purpose of this 
order is to adjust differences arising as to contracts between private 
individuals. Such action is not within the province of the executive 
branch of the Government. 

I therefore concur in the opinion expressed in the indorsement of 
Maj. A. C. Sharpe, Acting Judge-Advocate, that ‘this appears to be 
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(2) To cross the national highway known as Carretera de la Playa at 
adesignated point of intersection, at a prescribed grade, and upon 
stated conditions. 

To bridge the river and cross the highway are the only things for 
which a revocable license is desired by said applicants. They do not 
look to the United States Government for the balance of the right of 
way, but to the individual and municipal owners thereof. 

The proposed form of license provides a grant— 
to construct, operate, and maintain an electric street railway * * * along and 
across such public thoroughfares in the city and port of Ponce, P.R., * * * as 
may be necessary in constructing an electric railway * * * as shown on the 
attached map, and as authorized by the mayor, council, and secretary of said city at 
a session held on April 28, 1899. 

This provision is manifestly based upon a belief that the municipality 
of Ponce has granted a franchise for said electric street railway to said 
applicants. The showing made herein does not sustain such belief. 
To arrive at a proper understanding of what has been done by the 
municipality it is necessary to review the entire subject of municipal 
franchises in Porto Rico. 

Under the Spanish régime the municipalities of Porto Rico had the 
right to grant franchises for the construction of street railways (tram- 
ways) in the streets owned and maintained by said municipalities, 

Laws of Railroads for Island of Porto Rico (arts. 69, 75). 

Regulations for the Exercise of said Laws (art. 104), 

General Laws of Public Works of Porto Rico (arts. 6, 11). 

Regulations for said Laws of Public Works (art. 91). 

Municipal Laws of Porto Rico (art. 75). 

See also Leyes Civiles de Espaiia, Madrid, 1893; Ley Hipote- 
caria, Title 1, par. 2, note 2. 

This right of municipalities was not destroyed by the transfer of 

sovereignty. 
Cohas v. Raisin (3 California, 443). 
Hart ». Burnett (15 California, 530), 
Payne and Dewey v, Treadwell (16 California, 221). 
White v. Moses (21 California, 34). 
Merryman ». Bourne (9 Wall., 592). 
Moore ». Steinbach (127 U. 8., 70, 81). 

The treaty with Spain (Paris, 1898) provides that the property 
rights of municipalities are to be respected the same as are those of 
individuals. (Art. 8.) 

The right to alienate is appurtenant to ownership, and may be exer- 
cised by municipalities during a war as in time of peace, unless for- 
bidden by the conqueror. 

Halleck’s Int. Law, 3d ed., chap. 38, sec. 12. 
Kent’s Com. on Am. Law, vol. 1, p. 92. 











‘an electric street railway * * * along and across such public 
thoroughfares in the city and portof Ponce, Porto Rico, * * * as 
may be necessary * * * and as authorized by the mayor, council, 
and secretary of said city at a session held on April 28, 1899,” shall 
be “revocable at will by the Secretary of War.” 

The Secretary of War is not authorized to exercise such power over 
the contracts of municipalities in Porto Rico. He may require the 
municipality to insert such provision in its contract or conveyance as 
‘a condition wpon which he will allow it to exercise its right to contract 
or convey, but the limitation must be the act of the contracting parties. 

The revocable license should deal only with the use of property 
belonging to the United States and in the custody of the War Depart- 
ment. It has nothing to do with the use of property belonging to the 
municipality of Ponce. Said license should be confined to the two 
pieces of government property involved, to wit, the location of a 
bridge across the Portuguese River and the crossing of the national 
highway. 

1 am of the opinion that the applicants herein have not secured a 
franchise for said street railway from the municipality of Ponce; nor 
have they been authorized to construct, operate, and maintain said 
railway by the action of the mayor, council, and secretary of said city 
on April 28, 1899. 

It will be assumed, without further discussion, that by the laws of 
Spain the municipality of Ponce owned the fee of certain streets on 
which it is proposed to construct this street railway and possessed the 
right of alienating the same, That upon Porto Rico being subjected 
to military government and thereafter ceded to the United States, the 
property rights of the municipality (including that of alienation) in 
and to said streets were not lost or changed, except as their exercise 
was restrained by the Executive order of December 22,1898. Assum- 
ing the requirements of said order complied with and the municipality 
authorized to exercise the right of alienation, the question arises as to 
what procedure is to be followed. To answer this question is to solve 
the problem of municipal franchises in Porto Rico under the pro- 
visional government now being maintained there by the United States. 

The municipality must act by and through its officers or agents. 
These officers are not authorized to dispose of the property of the 
municipality as though it belonged to them personally. They can dis- 
pose of said property only when authorized so to do by an existing 
law, and if the law prescribes a method for the exercise of such 
authority that method must be pursued. 

Since the lawmaking branch of the United States Government has 
not acted upon this matter, it follows that such laws, if existing, must 
be the Spanish laws in force at the date of the cession. 

The proceedings required for granting franchises by municipalities 
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“pon Gaskell to the exclusion of the other applicants, although it is 
mut just to Mr. Gaskell to state that he is the only applicant whose 
“plan, as now presented, contemplates securing a right of way through 
private property, between the city and the port, instead of oceupying 
the national highway. 
If the method prescribed by the Spanish law is followed the diff- 
“culty is obviated. That law requires the franchise to be disposed of by 
f= public bidding after due notice by publication, This would afford all 
parties interested an equal opportunity to accomplish their desires. 


[Senate Doc, No, 173, Fifty-seventh Congress, first session. By Senate resolution of March 5, 1902, 
6,000 additional copies were ordered printed.) 
COMMUNICATION FROM THE LAW OFFICER OF THE DIVISION 
' OF INSULAR AFFAIRS, MAKING A COMPARISON BETWEEN THE 
. EXISTING LAWS OF THE UNITED STATES AGAINST TREASON, 
e SEDITION, AND MISPRISION AND THE PROVISIONS OF ACT 
NO. 292 OF THE PHILIPPINE COMMISSION. 


War DerartMent, 
OFFICE OF THE SECRETARY, 
Washington, D. C., February 10, 1902. 

My Dear Senator: [ have the honor to acknowledge the receipt of 
your request that I make a comparison between the existing laws of 
the United States against treason, sedition, and misprision and the 
provisions of act No. 292 of the Philippine Commission, entitled ‘An 
act defining the crimes of treason, insurrection, sedition, conspiracies 
to commit such crimes, seditious utterances, whether written or 
spoken, the formation of secret political societies, the administering 
or taking of oaths to commit crimes or to prevent the discovering of 
the same, and the violation of oaths of allegiance, and prescribing 
punishment therefor.” 

In compliance with your request, I have the further honor to 
transmit a copy of said act No, 292, together with the suggested 
comparison. 

Very respectfully, Cnartes E. Macoon, 
Law Officer Division of Insular Affairs. 
Hon. J. B. Foraker, 


United States Senate. 


rT 





[No. 292.] 


AN ACT defining the crimes of treason, insurrection, sedition, conspiracies to commit suoh erinies, 
seditious utterances, whether written or spoken, the formation of secret political societies, the 
administering or taking of oaths to commit crimes or to prevent the discovering of the same, and 
the violation of oaths of allegiance, and prescribing punishment therefor. 

By authority of the President of the United States, be it enacted by the Untied States 

Philippine Commission, that: 

Section 1. Every person resident in the Philippine Islands owing nivegiencs tothe 

United States or the government of the Philippine Islands who levies wer agawet 





Enacted November 4, 1901. 


(War Department, Office of the Secretary, D 
Commission, entitled «dm act define Oia Sete 
eommit such crimes, seditious utterances, 3 
joal societies, the administering or taking of oath 
of the same, and the violation of oaths of allegiance, 
mitted by Charles E. Magoon, law officer, Division of In 



















COMPARISON OF THE PROVISIONS OF ACT NO. 29 
““AN ACT DEFINING THE CRIMES OF TREASON, 
TO COMMIT SUCH CRIMES, SEDITIOUS U14 
FORMATION OF SECRET POLITICAL SOCIETIES, 
OATHS TO COMMIT CRIMES OR TO PREVENT THE D 
VIOLATION OF OATHS OF ALLEGIANCE, AND Pr 
WITH SIMILAR STATUTES ENACTED IN THE UNITED 


Act No. 292, Philippine Commission, Lana of 


Section 1. Every person, resident in 
the Philippine Islands, owing allegiance © 
to the United States or the government of 
the Philippine Islands, who levies war 
against them, or adheres totheir enemies, 
giving them aid and comfort, within the 
Philippine Islands or elsewhere, is guilty 
of treason, and, upon conviction, shall 
suffer death, or, at the discretion of the 
court, ehall be imprisoned at hard labor 
for not less than five years and fined not 
less than ten thousand dollars. 


™ a | 


Sec, 2, Every person, owing allegiance 
to the United States or the government 
of the Philippine Islands and having 
knowledge of any treason against them 
or either of them, who conceals, and does 
not, as soon as may be, disclose and make 
known the same to the provincial gov- 
ernor in the province in which he resides, 
or to the civil governor of the islands, or 
to some judge of a court of record, is 
guilty of misprision of treason, and shall 
be imprisoned not more than seven years 
and be fined not more than one thousand 
dollars. 

Sec, 3. Every person who incites, sets 
on foot, assists, or engages in any rebel- 
lion or insurrection against the authority 
of the United States or of the government 
of the Philippine Islands, or the laws 
thereof, or who gives aid or comfort to 
anyone so engaging in such rebellion or 
insurrection, shall, upon conviction, be 
imprisoned for not more than ten years 
and be fined not more than ten thousand 
dollars. 

Sec. 4. Lf two or more persons conspire 
to overthrow, put down, or destroy by 
force the Government of the United 
States in the Philippine Islands, or the 
government of the Philippine Islands, or 
by foree to prevent, hinder, or delay the 
execution of any law of the United States 
or of the Philippine Islands, or by force 
to seize, take, or possess any property of 
the United States or of the government 
of the Philippine Islands contrary to the 
authority thereof, each of such persons 
shall be punished by a fine of not more 
than five thousand dollars, and by im- 
prisonment, with or without hard labor, 
for a period not more than six years. 


Sec. 5, All persons who rise publicly 
and tamultuously in order to attain by 
force or outside of legal methods any of 
the following objects, are guilty of sedi- 
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veyance to the contrary notwithstanding; 
and every person so convicted of treason 
shall, moreover, be incapable of holding 
any office under the United States. 

Sec. 5333. Every person, owing allegi- 
ance to the United States and having 
knowledge of the commission of any trea- 
son against them, who conceals and does 
not, a8 soon as may be, disclose and make 
known the same to the President or to 
some judge of the United States, or to the 
governor or to some judge or justice of a 
particular State, is guilty of misprision of 
treason, and shall be imprisoned not more 
than seven years and fined not more than 
one thousand dollars, 


Sec. 5334. Every person who incites, 
sets on foot. assists, or engages in any 
rebellion or insurrection against the au- 
thority of the United States, or the laws 
thereof, or gives aid or comfort thereto, 
shall be punished by imprisonment not 
more than ten years, or by a fine of not 
more than ten thousand dollars, or by 
both of such punishments; and shall, 
moreover, be incapable of holding any 
office under the United States. 

Sec. 5336. If two or more persons in 
any State or Territory conspire to over- 
throw, put down, or to destroy by foree 
the Government of the United States, or 
to levy war against them, or to oppose by 
force the authority thereof; or by force 
to prevent, hinder, or delay the execution 
of any law of the United States; or by 
force to seize, take, or possess any prop- 
erty of the United States contrary to the 
authority thereof; each of them shall be 
punished by a fine of not less than five 
hundred dollars and not more than five 
thousand dollars; or by imprisonment, 
with or without hard labor, for a period 
not less than six months nor more than 
six years, or by both such fine and im- 
prisonment. 

Sec. 5506. Every person who, by any 
unlawful means, hinders, delays, pre- 
vents, or obstructs, or combines and con- 
federates with others to hinder, delay, 
prevent, or obstruct any citizen from 
doing any act required to be done to 
qualify him to vote, or from voting at any 

































REPORT ON PROPOSED JULI 
GOVERNMENT OF PORTO BR 
OF DEBTS CONTRACTED IN ME. 

[Submitted July 26, 1899, Case No, $26, Dis 
Str: I have the honor to acknow 

remark” of the draft of a proposed o 

ing government in Porto Rico, as follc 


JUDICIAL ORDER ON THE PAYMENT OF DEBTS 


The honorable brigadier-general command: 
issue the following order: 
1. All loans and debts contracted in Mexican n 
specified as money current at the time the sums an 
Rico currency or in American money as indicated in 
2. If the payment is made in Porto Rico money 
off the sum, the exchange of the Mexican haying beet 

3. If the payment is made in American money, af 
ference between the Mexican and the Porto Rico m it 
the rate of 1.663 Porto Rico to $1 American money, whie 
exchange. 

This order, if made and enforced, will affec 
cial contracts or paper: 

1. Obligations specifying payment is to be 
can coinage. (See indorsement by General | 
commanding.) 

2. Obligations specifying payment is to b 
rent at the time of maturity.” (See indor 
A. J. A.) 

By this order the holders and owners of s 
required to discount their claims 5 per conti ! 
the present Porto Rican currency. 

Under the Spanish régime in Porte Rico the 
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largely of the free-coined silver of Mexico and Spain, and bank notes 
made legal tender by law or royal deerees. This eurrency constantly 
fluctuated in value. To guard against loss or to avoid dispute, con- 
tracts for the payment of money were drawn specifying the kind and 
character of the money in which the payment should be made, such as 
“gold of Spanish mintage,” “‘silyer of Mexican mintage,” or ‘notes 
of the Spanish Bank of Porto Rico.” By so doing the contracting 
parties ceased to consider the currency as legal tender, and elected to 
consider the subject of the contract asa commodity or an article of 
commerce, and contracted for the delivery of so many pieces of silver 
of such a mintage as they might have contracted for the delivery of 
a specified number of cocoanuts. When this fact is kept in mind it is 
apparent that the royal decree of December 7, 1895, by which the 
Mexican dollar was retired and demonetized—that is, ceased to be a 
legal tender—had no effect upon contracts of the character indicated. 
Therefore the proposed order can not be justified as carrying out the 
purpose of a law existing at the time of the occupation of Porto Rico, 
nor can said order be justified as an order of a military government 
maintaining a military occupation. 

The contracts under consideration are between individuals and 
affect their private relations. As to such matters, under military 
occupation, the United States Supreme Court say: 

By this substitution of a new supremacy, although the former political relations 
of the inhabitants were dissolved, their private relations, their rights vested under 
the government of their former allegiance, or thoge arising from contract or usage, 
remained in full foree and unchanged, except so far as they were in their nature and 
character found to be in conflict with the Constitution and laws of the United 
States, etc. (Leitensdorfer vr, Webb, 20 How., 176, 177.) 

Laws impairing the obligations of a contract are repugnant to the 
Constitution of the United States and the enlightened sentiment of 
the age. Military governments are to be conducted, as far as prac- 
ticable, in harmony and accord with the home government or sover- 
eignty which they represent. 

To compel the discharge of contracts to pay given sums in ‘*money 
current at the time the sums are refunded” upon payment of 95 per 
cent of the amount called for is certainly impairing the obligation of 
the contract. 

This is not an order fixing the relative values of the various coins, 
notes, and tokens used as currency or mediums of exchange in Porto 
Rico. That service has already been performed. The purpose of this 
order is to adjust differences arising as to contracts between private 
individuals. Such action is not within the province of the executive 
branch of the Government. 

I therefore concur in the opinion expressed in the indorsement of 
Maj. A. C. Sharpe, Acting Judge-Advocate, that “this appears to be 





































PONCE, P. R., AND FROM SAI 
RIVER TO PLAYA. 
[Case No, 767, Division of Ir 
Sir: The applicants, Charles B. 
ment that they desire to construe 
certain streets in the city of Ponce 
the Portuguese River to the Playa or 

To carry out said project they claim 
for a right of way through private pro 
To complete said line it is necessary 
and therefore a revocable license is desira] 
said stream. It is also necessary for said 
jected, to cross a street or road known as ( 
thoroughfare leads from the port of Ponce t 
It was constructed and maintained by § 
belonged to the Crown of Spain. The p 
to the United States when Porto Rico was cede 
part of the public property now owned by the 

A revocable license to bridge the Portuguese 
upon plans and specifications for the stru 
derstanding or lack of understanding 
loss to individual investors and also anne 
the Government. 

A license for an electric railway to cross so 
fare as that leading from Ponce to the port ou; 
ditions and restrictions as to the grade of the ro 
extent of the obstruction in the street, and 
ordinary traftic of the street, ete., and the e 
made dependent upon compliance with said cor 

In my opinion the revocable license herein s| 
than— 3 

(1) Authorize the bridging of the Portuguese Rivet 
point according to plans and specifications to b 
Secretary of War. 
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(2) To cross the national highway known as Carretera de la Playa at 
adesignated point of intersection, at a prescribed grade, and upon 
stated conditions. 

To bridge the river and cross the highway are the only things for 
which a revocable license is desired by said applicants. They do not 
look to the United States Government for the balance of the right of 
way, but to the individual and municipal owners thereof. 

The proposed form of license provides a grant— 
to construct, operate, and maintain an electric street railway * * * along and 
across such public thoroughfares in the city and port of Ponce, P. R., * * * as 
may be necessary in constructing an electric railway * * * as shown on the 
attached map, and as authorized by the mayor, council, and secretary of said city at 
a session held on April 28, 1899, 

This provision is manifestly based upon a belief that the municipality 
of Ponce has granted a franchise for said electric street railway to said 
applicants. The showing made herein does not sustain such belief. 
To arrive at a proper understanding of what has been done by the 
municipality it is necessary to review the entire subject of municipal 
franchises in Porto Rico. 

Under the Spanish régime the municipalities of Porto Rico had the 
right to grant franchises for the construction of street railways (tram- 
ways) in the streets owned and maintained by said municipalities. 

Laws of Railroads for Island of Porto Rico (arts. 69, 75). 

Regulations for the Exercise of said Laws (art, 104), 

General Laws of Public Works of Porto Rico (arts. 6, 11). 

Regulations for said Laws of Public Works (art. 91). 

Municipal Laws of Porto Rico (art. 75). 

See also Leyes Civiles de Espafia, Madrid, 1893; Ley Hipote- 
caria, Title 1, par. 2, note 2. 

This right of municipalities was not destroyed by the transfer of 

sovereignty. 
Cohas v. Raisin (3 California, 443). 
Hart v. Burnett (15 California, 530), 
Payne and Dewey ». Treadwell (16 California, 221), 
White v. Moses (21 California, 34). 
Merryman 2. Bourne (9 Wall., 592). 
Moore ». Steinbach (127 U. §.. 70, 81). 

The treaty with Spain (Paris, 1898) provides that the property 
rights of municipalities are to be respected the same as are those of 
individuals, (Art. 8.) 

The right to alienate is appurtenant to ownership, and may be exer- 
cised by municipalities during a war as in time of peace, unless for- 
bidden by the conqueror. 

Halleck’s Int. Law, 3d ed., chap. 33, sec. 12. 
Kent’s Com. on Am. Law, vol. 1, p. 92. 






































This order is dated De 
herein by the ater 
1899. It does not appear that 
has yet been secured in the pi 
construction of this order would r 
retary of War as a condition p 
authorities, or at least the approva 
But I have no doubt the requireme 
the proceedings made valid by the 
it should be accomplished by the inde 
on the papers, showing the action oft 
approval thereof by the major-g 
ment should be one of approval andes 
be the inevitable intendment of the 
instrument, as now prepared, in dealin: 
involved, does not go far enough in be 
another. " 
If the municipality of San Juan iar 
certain of its streets to these applicants: 
railway, such action was taken pursu 
cipality as proprietor of the streets, The 
right, at this time, is secured from the Secretar 
right itself. The right was conferred by 
tinues under the American occupation. — 
granted a franchise to these applicants, th 
veyed are yested rights. They are 
grantor competent to convey to a grantee 
terms and conditions of the transfer have be 
the transaction. 
The proposed revocable license changes the 
agreed upon by the parties, and provides th 
rights under an alleged franchise “to constr 


. 
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‘an clectric street railway * * * along and across such public 


thoroughfares in the city and port of Ponce, Porto Rico, * * * as 

y be necessary * * * and as authorized by the mayor, council, 
and secretary of said city at a session held on April 28, 1899,” shall 
be “revocable at will by the Secretary of War.” 

The Secretary of War is not authorized te exercise such power over 
the contracts of municipalities in Porto Rico. He may require the 
municipality to insert such provision in its contract or conveyance as 
a condition upon which he will allow it to exercise its right to contract 
or convey, but the limitation must be the act of the contracting parties, 

The revocable license should deal only with the use of property 
belonging to the United States and in the custody of the War Depart- 
ment. It has nothing to do with the use of property belonging to the 
municipality of Ponce. Said license should be confined to the two 
pieces of government property involved, to wit, the location of a 
bridge across the Portuguese River and the crossing of the national 
highway. 

1 am of the opinion that the applicants herein have not secured a 
franchise for said street railway from the municipality of Ponce; nor 
have they been authorized to construct, operate, and maintain said 
railway by the action of the mayor, council, and secretary of said city 
on April 28, 1899. 

It will be assumed, without further discussion, that by the laws of 
Spain the municipality of Ponce owned the fee of certain streets on 
which it is proposed to construct this street railway and possessed the 
right of alienating the same. That upon Porto Rico being subjected 
to military government and thereafter ceded to the United States, the 
property rights of the municipality (including that of alienation) in 
and to said streets were not lost or changed, except as their exercise 
wus restrained by the Executive order of December 22, 1898. Assum- 
ing the requirements of said order complied with and the municipality 
authorized to exercise the right of alienation, the question arises as to 
what procedure is to be followed. To answer this question is to solve 
the problem of municipal franchises in Porto Rico under the pro- 
visional government now heing maintained there by the United States, 

The municipality must act by and through its officers or agents. 
These officers are not authorized to dispose of the property of the 
municipality as though it belonged to them personally. They can dis- 
pose of said property only when authorized so to do by an existing 
law, and if the law prescribes a method for the exercise of such 
authority that method must be pursued. 

Since the lawmaking branch of the United States Government has 
not acted upon this matter, it follows that such laws, if existing, must 
be the Spanish laws in force at the date of the cession. 

The proceedings required for granting franchises by municipalities 





































Under the gobebiriias 
an approval of their projes bya 
Under the opinion of the A 
Ponce, P. R., delivered to the § ; 
the claim of Messrs. Vicente ana dough Js 
approved plan does not constitute a 

The most the Secretary of War can do 
pality to proceed in the granting of this 
rights conferred by the Spanish law. 

A municipal franchise permitting the use of | 
purposes does not ordinarily convey ute, ul 
a prescribed manner for a desired o 
above quoted the municipalities of Porto R 
such permits. 

The Spanish laws in force in Porto Rico ¢ 
granting of municipal franchises which are e3 B 
With the exception of the authority exercised 
Crown, said laws are in harmony with the p 
United States. Relieved from the controlli 
officials, they furnish an excellent means and m 
municipal franchises and regulation thereof. — 

In connection with this report, I direct atte 
the subject of municipal franchises in Porto 
and submitted by me. ° 

I also consider it not improper to direct atte 
the franchise for a railway connecting the city o 
is considered the most valuable franchise in F 
on file in this department a number of app 
letters and personal inquiries received in 
also one company claiming to own a franchise f 
key to the situation is the right to occupy st 
Iam not advised that any reason exists for confer 


} 655 


upon Gaskell to the exclusion of the other applicants, although it is 
but just to Mr, Gaskell to state that he is the only applicant whose 
plan, as now presented, contemplates securing a right of way through 
private property, between the city and the port, instead of occupying 
the national highway. 

If the method preseribed by the Spanish law is followed the difli- 
culty is obviated. That law requires the franchise to be disposed of by 
public bidding after due notice by publication. This would afford all 
parties interested an equal opportunity to accomplish their desires. 


[Senate Dov. No. 173, Fifty-seventh Congress, first session, By Senate resolution of March 5, 1902, 
6,000 additional copies were ordered printed.) 

COMMUNICATION FROM THE LAW OFFICER OF THE DIVISION 
OF INSULAR AFFAIRS, MAKING A COMPARISON BETWEEN THE 
EXISTING LAWS OF THE UNITED STATES AGAINST TREASON, 
SEDITION, AND MISPRISION AND THE PROVISIONS OF ACT 
NO, 292 OF THE PHILIPPINE COMMISSION. 


War DepartTMENT, 
OFFICE OF THE SECRETARY, 
Washington, D. C., February 10, 1902. 

My Dear Senator: I| have the honor to acknowledge the receipt of 
your request that I make a comparison between the existing laws of 
the United States against treason, sedition, and misprision and the 
provisions of act No, 292 of the Philippine Commission, entitled **An 
act defining the crimes of treason, insurrection, sedition, conspiracies 
to commit such crimes, seditious utterances, whether written or 
spoken, the formation of secret political societies, the administering 
or taking of oaths to commit crimes or to prevent the discovering of 
the same, and the violation of oaths of allegiance, and prescribing 
punishment therefor.” 

In compliance with your request, I have the further honor to 
transmit a copy of said act No. 292, together with the suggested 
comparison, 

Very respectfully, Cranes E, Macoon, 
Law Officer Division of Insular Affairs. 
Hon. J. B. Foraker, 
United States Senate. 





[No. 292.] 

AN ACT defining the crimes of treason, insurrection, sedition, conspiracies to commit such crimes, 
seditious utterances, whether written or spoken, the formation of secret political societies, the 
administering or taking of oaths to commit crimes or to prevent the discovering of the same, and 
the violation of owths of allegiance, and prescribing punishment therefor. 

By authority of the President of the United States, be it enacted by the United States 

Philippine Commission, that: 

Secrion 1, Every person resident in the Philippine Islands owing allegiance to the 

United States or the government of the Philippine Islands who levies wax wessuch. 





support of said application! 

If the Secretary desires to r 
General and will indicate the qu 
to prepare draft of letter of tran: 































The Secretary of War requested 
on the questions set forth and 
Prior to the receipt of the Attorney- 
company withdrew its application. 


IN RE CLAIM MADE BY THE G 
PARAGRAPH 14, OF GENERAL ORDE 
MILITARY GOVERNOR OF PORTO 
ARTICLE XII OF THE TREATY OF 
UNITED STATES AND SPAIN. ] 

[Submitted July 24, 1809, Case No, 778, Division of Insular Affair 


Sm: The attention of this Department is dire: 
follows: The Department of State received a 
embassy at this Capital, inclosing a memoran 
said’ order issued by Major-General Brooke, — 
State submitted the matter to the Attorney-G 
received by the Department of State from the 1 
ing that as Porto Rico is at present under the 
authorities, he would respectfully suggest that 
to the War Department. Thereupon, the 
letter dated May 10, 1899, transmits to this 
note from the French embassy and the memorand 
Government, therein contained. 

The purpose of said General Orders, No. 
which said memorandum is directed, is to de 
diction of the supreme court of justice for the isl 
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These duties and jurisdiction as set forth in paragraph 1 of said order, 
are as follows: vad 

1. The full bench of the supreme court of justice, consisting of seven magistrates, 
including the president, shall hear all the appeals pending decision, as well as those 
that may hereafter be established and are authorized by the laws of civil and crimi- 
nal procedure, which, under the Spanish régime, devolved upon the supreme court 
of Madrid, whose jurisdiction regarding this island ceased by virtue of the peace 
protocol. 

Attention is directed to the fact that this order was issued December 
2, 1898, eight days prior to the completion of the negotiation of the 
treaty of peace at Paris, December 10, 1898. Upon the treaty of peace 
being signed, ratified, and proclaimed, so much of said order as was 
contrary to or in violation thereof became null of force and yoid of 
effect. 

The particular paragraph to which attention is directed reads as 
follows: 

1V. Theappeals forwarded to and still pending decision at the aforesaid supreme 
court of Madrid shall be claimed through diplomatic channels, without detriment to 
the action taken for that object by the parties concerned; and upon their return shall 
be transferred to the hearing of the supreme court of justice. 

It will be noticed that the language used in said paragraph does 
not confer a present jurisdiction upon the court of cases forwarded 
from said island and pending decision on appeal at the supreme court 
of Madrid. The language is declaratory of an intention to apply, 
through diplomatic channels, for 1 return of cases forwarded on 
appeal from said island to the supreme court of Madrid, If the 
applications were successful and the cases were returned, then, and in 
that event, the jurisdiction of the supreme court of justice for the 
island of Porto Rico would attach, and the appeal would thereafter be 
heard, without prejudice to the rights of the parties concerned, 

What disposition should be made of judicial proceedings pending in 
the territories relinquished and ceded by Spain in the treaty of peace 
was the subject of diplomatic negotiations by the Peace Commission 
which formulated the treaty, and resulted in the provisions of Article 
XU of that instrument. If application should hereafter be made for 
return of the cases pending in the supreme court of Madrid, the mean- 
ing and extent of the provisions of Article XII of the treaty of peace 
will then be considered. 

It does not appear that the supreme court of justice for the island of 
Porto Rico has attempted to exercise jurisdiction in any judicial pro- 
ceeding now pending decision at the supreme court of Madrid on appeal 
from that island. This Department can not presume that the supreme 
court of justice for the island of Porto Rico will attempt to exercise 
an unauthorized jurisdiction. The action of a court without jurisdic 
tion is of no avail on the one hand or injury on the other. If it shall 


























The views expre 
Hon. Geo. D. Meikle 
(See War me 


REPORT ON PROPOSED ees 
GOVERNMENT OF PORTO 
OF DEBTS CONTRACTED I 


[Submitted July 26, 1899, Case No, 
Sie: I have the honor to 


The honorable brigadier-general comm 


issue the following order: 
1. All loans and debts contracted in Mexican: 
specified as money current at the time the sums are. 
Rico currency or in American money a5 nde 
2. If the payment is made in Porto Rico n 
off the sum, the exchange of the Mexican having 
3. If the payment is made in American money, : 
ference between the Mexican and the Porto Rieo mo 
the rate of 1.66% Porto Rico to $1 American money, wl 
exchange. : 


This order, if made and enforced, will affect | 
cial contracts or paper: ‘ 
1 Obligations specifying payment is to on 
can coinage. (See indorsement by General I 

commanding, ) 

2. Obligations specifying payment — de 
rent at the time of maturity.” (See i a 
A. J. A.) 

By this order the holders and owners of suc 
required to discount their claims 5 per cent i 
the present Porto Rican currency. 


Under the Spanish régime in Porto RB 
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largely of the free-coined silver of Mexico and Spain, and bank notes 
made legal tender by law or royal decrees. This currency constantly 
fluctuated in value. To guard against loss or to avoid dispute, con- 
tracts for the payment of money were drawn specifying the kind and 
character of the money in which the payment should be made, such as 
“gold of Spanish mintage,” ‘silver of Mexican mintage,” or ‘‘ notes 
of the Spanish Bank of Porto Rico.” By so doing the contracting 
parties ceased to consider the currency as legal tender, and elected to 
consider the subject of the contract as a commodity or an article of 
commerce, and contracted for the delivery of so many pieces of silver 
of such a mintage as they might have contracted for the delivery of 
a specified number of cocoanuts. When this fact is kept in mind it is 
apparent that the royal decree of December 7, 1895, by which the 
Mexican dollar was retired and demonetized—that is, ceased to bea 
legal tender—had no effect upon contracts of the character indicated. 
Therefore the proposed order can not be justified as carrying out the 
purpose of a law existing at the time of the occupation of Porto Rico, 
nor can said order be justified as an order of a military government 
maintaining a military occupation. 

The contracts under consideration are between individuals and 
affect their private relations. As to such matters, under military 
occupation, the United States Supreme Court say: 

By this substitution of a new supremacy, although the former political relations 
of the inhabitants were dissolved, their private relations, their rights vested under 
the government of their former allegiance, or those arising from contract or usage, 
remained in full foree and unchanged, except so far as they were in their nature and 
character found to be in conflict with the Constitution and laws of the United 
States, etc, (Leitensdorfer vy. Webb, 20 How,, 176, 177.) 

Laws impairing the obligations of a contract are repugnant to the 
Constitution of the United States and the enlightened sentiment of 
the age. Military governments are to be conducted, as far as prac- 
ticable, in harmony and accord with the home government or sover- 
eignty which they represent. 

To compel the discharge of contracts to pay given sums in ‘‘money 
current at the time the sums are refunded” upon payment of 95 per 
cent of the amount called for is certainly impairing the obligation of 
the contract. 

This is not an order fixing the relative values of the various coins, 
notes, and tokens used as currency or mediums of exchange in Porto 
Rico. That service has already been performed. The purpose of this 
order is to adjust differences arising as to contracts between private 
individuals. Such action is not within the province of the executive 
branch of the Government. 

I therefore concur in the opinion expressed in the indorsement of 
Maj. A. C. Sharpe, Acting Judge-Advocate, that “‘ this appears to be 
































ment that they desire to construct anc 
certain streets in the city of Ponce, 
the Portuguese River to the Playa or 


for a right of way through private pi 
To complete said line it is necessary to 
and therefore a revocable license is desi 
said stream. It is also necessary for said ro 
jected, to cross a street or road known as_ 
thoroughfare leads from the port of Po 
It was constructed and maintained by Sp 
belonged to the Crown of Spain. The pro 
to the United States when Porto Rico was « 
part of the public property now owned by the’ 

A revocable license to bridge the Portuguese 
upon plans and specifications for the structure. 
derstanding or lack of understanding which 
loss to individual investors and also annoyance 
the Government. 

A license for an electric railway to cross so im 
fare as that leading from Ponce to the port 
ditions and restrictions as to the grade of the 
extent of the obstruction in the street, and 
ordinary traffic of the street, etc., and the e 
made dependent upon compliance with said con 

In my opinion the revocable license herein she 

pe 

(1) Authorize the bridging of the Portuguese 
point according to plans and specifications te 
Secretary of War. 
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(2) To cross the national highway known as Carretera de la Playa at 
a designated point of intersection, ata prescribed grade, and upon 
stated conditions. 

To bridge the river and cross the highway are the only things for 
which a revocable license is desired by said applicants. They do not 
look to the United States Government for the balance of the right of 
way, but to the individual and municipal owners thereof. 

The proposed form of license provides a grant— 
to construct, operate, and maintain an electric street railway * * * along and 
across such public thoroughfares in the city and port of Ponce, P.R., * * * as 
may be necessary in constructing an electric railway * * * as shown on the 
attached map, and as authorized by the mayor, council, and secretary of said city at 
a session held on April 28, 1899. 

This provision is manifestly based upon a belief that the municipality 
of Ponce has granted a franchise for said electric street railway to said 
applicants. The showing made herein does not sustain such belief. 
To arrive at a proper understanding of what has been done by the 
municipality it is necessary to review the entire subject of municipal 
franchises in Porto Rico. 

Under the Spanish régime the municipalities of Porto Rico had the 
right to grant franchises for the construction of street railways (tram- 
ways) in the streets owned and maintained by said municipalities. 

Laws of Railroads for Island of Porto Rico (arts. 69, 75). 

Regulations for the Exercise of said Laws (art. 104). 

General Laws of Public Works of Porto Rico (arts. 6, 11). 

Regulations for said Laws of Public Works (art. 91), 

Municipal Laws of Porto Rico (art. 75). 

See also Leyes Civiles de Espaiia, Madrid, 1893; Ley Hipote- 
caria, Title 1, par. 2, note 2. 

This right of municipalities was not destroyed by the transfer of 

sovereignty, 
Cohas v. Raisin (8 California, 443). 
Hart ». Burnett (15 California, 530). 
Payne and Dewey v. Treadwell (16 California, 221). 
White ». Moses (21 California, 34). 
Merryman 2. Bourne (9 Wall., 592). 
Moore », Steinbach (127 U. S., 70, 81). 

The treaty with Spain (Paris, 1898) provides that the property 
rights of municipalities are to be respected the same as are those of 
individuals. (Art. 8.) 

The right to alienate is appurtenant to ownership, and may be exer- 
cised by municipalities during a war as in time of peace, unless for- 
bidden by the conqueror. 

Halleck’s Int. Law, 3d ed., chap, 33, sec. 12. 
Kent’s Com. on Am. Law, vol. 1, p. 92. 

































herein by the municipal 
1899. It does not appear that: 
has yet been secured in the p 
construction of this order wou 
retary of War as a condition preceden 
authorities, or at least the approval of 
But I have no doubt the require 
the proceedings made valid by the 
it should be accomplished by the ind 
on the papers, showing the action of t 
approval thereof by the major-general com 
ment should be one of approval and ratil 

be the inevitable intendment of the rev 
instrument, as now prepared, in dealing 
involved, does not go far enough in one dire 
another. 

If the municipality of San Juan has | 
certain of its streets to these applicants f 
railway, such action was taken pursuant 
cipality as proprietor of the streets, The ; 
right, at this time, is secured from the See 
right itself. The right was conferred by th 
tinues under the American oceupation. 
granted « franchise to these applicants, then 
veyed are vested rights. They are Pile 
grantor competent to convey to a grantee co 
terms and conditions of the transfer have been fi 
the transaction. 4 

The proposed revocable license changes the 
agreed upon by the parties, and provides that 
rights under an alleged franchise “to construct, ¢ 









1 am’ of the opinion that the applicants Lereln lieve uote 
Nici gS ft he = 
have they been authorized to construct, 


operate, and maintain . 
railway by the action of the mayor, council, snd sooretary of sold ciey! 


on April 28, 1899. 

Tt will be assumed, without further discussion, that by the Jaws of 
Spain the municipality of Ponce owned the fee of certain streets on 
which it is proposed to construct this street railway and possessed the 
right of alienating the same, That upon Porto Rico being subjected 
to military government and thereafter ceded to the United States, the 
property rights of the municipality (including that of alienation) in 
and to said streets were not lost or changed, except as their exercise 
was restrained by the Executive order of December 22, 1898. Assum- 
ing the requirements of said order complied with and the municipality 
authorized to exercise the right of alienation, the question arises as to 
what procedure is to he followed. To answer this question is to solve 
the problem of municipal franchises in Porto Rico under the 
visional government now heing maintained there by the United States, 

The municipality must act by and through its officers or agents. 
These officers are not authorized to dispose of the property of the 
municipality as though it belonged to them personally. They can dis- 
pose of said property only when authorized so to do by an existing 
law, and if the law prescribes a method for the exercise of such 
authority that method must be 

Since the lawmaking branch of the United States Government has 
not acted upon this matter, it follows that such laws, if existing, must 
be the Spanish laws in force at the date of the cession. 
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Act No. 292, Philippine Commission. 


Sec. 9. All persons who shall meet 
together for the purpose of forming or 
who shall form any secret society, or who 
shall after the passage of this act con- 
tinue membership in a society already 
formed, having for its object, in whole or 
in part, the promotion of treason, rebel- 
lion, or sedition, or the promulgation of 
any political opinion or policy shall be 
punished by a fine not exceeding one 
thousand dollars or by imprisonment not 
exceeding one year, or both. 


Revised Statutes of Florida. 


2376. Exciting insurrection. If any 
person shall excite an insurrection or se- 
dition amongst any portion or class of 
the population of this State, or shall at- 
tempt by writing, speaking, or by any 
other means to excite such insurrection 
or sedition, the person or persons so 
offending shall be punished by imprison- 
ment in the State prison not exceeding 
twenty years. 


Penal Code of West Virginia. 
‘CXLIIL ) 


( Chapter 


Src. 4. If any person shall attempt to 
justify or uphold an armed invasion of 
this State, or an organized insurrection 
therein, by speaking, writing, or print- 
ing, or by publishing or circulating any 
written or printed document, or in any 
other way whatever, during the contin- 
uance of such invasion or insurrection, he 
shall be fined not exceeding one thou- 
sand dollars and be confined in jail not 
exceeding twelve months. 


Laws of Maryland. 


Sec. 267. If any person or persons 
within this State shall hold any secret or 
public meeting or unite with or belong to 
any secret club or association known by 
him or them to be intended to effect, pro- 
mote, or encourage the separation or se- 
cession of this State from the Government 
or Union of the United States, every such 
person, upon conviction thereof, shall be 
sentenced to confinement in the peniten- 
tiary for a term not less than two nor 
more than six years, or to a fine of not 
less than five hundred or more than three 
thousand dollars, at the discretion of the 
court. 


Gen. Stats. of Kansas. (Chap. 100, crimes, 
&e. ) 


Sc. 3. Any citizen of this State who 
shall join any society or organization the 
object of which shall be to produce an 
ingurrection or to revolutionize the gov- 
ernment of this State or of the United 
States, or shall furnish arms or military 
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their separation from the United States, 
whether by peaceable or forcible means, or 
to print, publish, orcirculateany handbill, 
newspaper, or other publication advocat- 
ing such independence or separation. 
Any person violating the provisions of 
this section shall be punished by a fine 
of not exceeding two thousand dollars and 
imprisonment not exceeding one year. 


or any officer or agent thereof, with an 
intent to influence the measures or con- 
duct of any foreign government, or of any 
ofticer or agent thereof, in relation to 
any disputes or controversies with the 
United States, or to defeat the measures 
of the Government of the United States; 
and every person, being a citizen of or 
resident within the United States, and not 
duly authorized, who counsels, advises, 
or assists in any such correspondence with 
such intent shall be punished by a fine 
of not more than five thousand dollars 
and by imprisonment during a term not 
less than six months nor more than three 
years; but nothing in this section shall be 
construed to abridge the right of a citizen 
to apply, himself or his agent, to any 
foreign government or the agents thereof 
for redress of any injury which he may 
have sustained from such government or 
any of its agents or subjects. 


Laue of Maryland. 


Sec. 267. If any person or persons with- 
in this State shall hold any secret or pub- 
lic meeting, or unite with or belong to 
any secret club or association known by 
him or them to be intended to effect, 
promote, or encourage the separation or se- 
cession of this State from the Gorernment or 
Union of the United States, every such per- 
son, upon conviction thereof, shall be 
sentenced to confinement in the peniten- 
tiary for a term not less than two nor 
more than six years, or toa fine of not 
less than five hundred or more than three 
thousand dollars, at the discretion of the 
court. 


Statutes of New Jersey (chapter on crimes). 


Src. 4. If any person owing allegiance 
to this State shall, by speech, writing, 
open deed or act, advisedly and wittingly 
maintain and defend the authority or 
jurisdiction of any foreign power, poten- 
tate, republic, king, state, or nation what- 
soever in and over this State, or the peo- 
ple thereof, such person so offendingshall, 
on conviction, be punished by fine orim- 
prisonment, or both, or by fine or im- 
prisonment at hard labor, or both, the 
fine not to exceed four hundred dollars 
nor the imprisonment the term of one 
year. 
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Act No. 292, Philippine Commission. 


Sec. 11. Every person who shall ad- 
minister, or be present and consent to the 
administering of, any oath or any engage- 
ment purporting to bind the person 
taking the same to commit any crime 
punishable by death or by imprisonment 
for five years or more, or who shall at- 
tempt to induce or compel any person to 
take any such oath or engagement, or 
who shall himself take any such oath or 
engagement, shall be punished by a fine 
not exceeding two thousand dollars or by 
imprisonment not exceeding ten years. 


Ske. 12. Any person who administers 
or who is present at, and consenting to, 
the administering of any oath or engage- 
ment purporting to bind the person tak- 
ing the same, either: 

1, To engage in any seditious purpose; 
or 


and the grantee in accepting them topk 
nothing less than the whole grant. 

“Tf those in insurrection against Spain 
continued in insurrection against the 
United States, the legal title and posses- 
sion of the latter remained unaffected. 

“We do not understand that it is 
claimed that in carrying on the pending 
hostilities the Government is seeking to 
subjugate the people of a foreign country, 
but, on the contrary, that it is preserving 
order and suppressing insurrection in 
territory of the United States. It follows 
that the poszession of the United States 
is adequate porsession under legal title, 
and thix can not be asserted for one pur- 
pose and denied for another. We dis- 
miss the suggested distinction as unten- 
able.” 


Revised Statutes of United States. 


Src. 5308. Whenever during any insur- 
rection against the (iovernment of the 
United States, after the President shall 
have declared by proclamation that the 
laws of the United States are opposed and 
the execution thereof obstructed by com- 
binations too powerful to be suppressed 
by the ordinary course of judicial pro- 
ceedings, or by the power vested in the 
marshals by law, any person, or his agent, 
attorney, or employee, purchases or ac- 
quires, sells or gives, any property of 
whatsoever kind or description with in- 
tent to use or employ the same, or suffers 
the same to be used or employed in aid- 
ing, abetting, or promoting such insurrec- 
tion or resistance to the laws, or any 
person engaged therein, or being the 
owner of any such property, knowingly 
uses or employs, or consents to such use 
or employment of the same, all such 
property shall be lawful subject of prize 
and capture wherever found; and it shall 
be the duty of the President to cause the 
same to be seized, confiscated, and con- 
demned. 

Sec. 5440. If two or more persons con- 
spire either to commit any offense against 
the United States or to defraud the United 
States in any manner or for any purpose, 
and one or more of such parties do 
any act to effect the object of the con- 
spiracy, all the parties to such conspiracy 








induce or compel any person to take any — 
such oath or engagement, and Iil ise 
any persop who takes any such ¢ ae 
engagement, shall be punished by a fine ‘ 
toprioenent ae <aceethiy Sea 
imprisonment not exceeding five years, 
or both, 


The provisions of the remaining sections of said ac 
sidered as requiring comparison. 
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LAWS OF THE STATES OF THE UNION AGAINST TREASON AND MISPRISION OF 
TREASON. 


In many of the statutes hereinafter set forth the words “levying of war”’ are usec. 
to describe and define the crime of treason. That an accurate understanding may 
be had of what is meant by the expression ‘‘levying of war,”’ the following is quoted 
from Bouvier’s Law Dictionary, edition of 1897. (See title, Treason, ) 

“To constitute a ‘levying of war’ there must be an assemblage of persons with 
force and arms to overthrow the government or resist the laws. All who aid in the 
furtherance of the common object of levying war against the United States, in how- 
ever minute a degree or however remote from the scene of action, are guilty of trea- 
son.” (4 Sawy., 457.) 

Tn ex parte Bollman et al. (4 Cranch., 75), Chief Justice Marshall said (126): 

“*It is not the intention of the court to say that no individual can be guilty of this 
crime (treason) who has not appeared in arms against his country. On the con- 
trary, if war be actually levied—that is, if a body of men be actually assembled for 
the purpose of effecting by force a treasonable purpose, all those who perform any 
part, however minute, or however remote from the scene of action, and who are 
actually leagued in the general conspiracy, are to be considered as traitors.’’ (See 
also Druecker v. Salomon, 21 Wis., 621.) 


GODE OF ALABAMA (1896). 
TREASON, 
PROVISIONS OF THE CONSTITUTION, 


§19. That treason against the State shall consist only in levying war against it or 
adhering to its enemies, giving them aid and comfort; and that no person shall be 
convicted of treason except on the ean of two witnesses to the same overt act, 
or his own confession in open court. 


BTATUTORY PROVISIONS, 


5605. Punishment of treason, Everyone who commits the crime of treason against 
the State must, on conviction, suffer death or imprisonment in the penitentiary for 
life, wt the discretion of the jury trying the same. 


REVISED STATUTES OF ARIZONA. 
Trrve [11.—Ovvenses AGAINST THE SOVEREIGNTY OF THE TERRITORY, 


30. Whoever unlawfully levies war against this Territory or the United States, or 
the inhabitants of either, or knowingly adheres to the enemies of either, giving them 
aid or comfort, is guilty of treason against the Territory of Arizona. 

31, Any persons, including Indians, who reside within the Territory are capable 
of committing treason, and allegiance to the Territory shall be conelusively pre- 
sumed from a residence therein upon a trial for treason. 

32, Levying war against this Territory or the United States, or the inhabitants of 
either, may consist of inciting, setting on foot, assisting or engaging in any rebellion, 
Indian outbreak or insurrection against the authority of the Territory or of the 
United States, or against the authority of the laws of either. 

33. The punishment of treason shall be death. 

34. Misprision of treason is the knowledge and concealment of treason, without 
otherwise assenting to or participating in the crime. It is punishable by imprison- 
ment in the Territorial prison for a term not exceeding five years. 
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ing to its enemies, or giving them aid 


Secrioy 38. Misprision of treason is 
without otherwise assenting to or p 
imprisonment in the State prison for a 


GENERAL STATUTES OF ( 
Orrenses AGAINSI THE Sov 


Section 1396. Every person who shall commi 
ing war against it or by adhering to its enemies, 
suffer death. 

Section 1397, Every person who shall e1 
or use his influence to induce any person to 
of any person endeavoring or using such influ 
preceding section, and shall conceal the same, shal 
sand dollars, and imprisoned in the State prison 
seven years. ' ; 

Secrion 1308, Every person in this State who sha 
against this State or the United States, directly 
any intercourse with any enemy or rebel, or with 
being communicated to him, with intent to aid h 
measures of the Government of this State or of th 
or indirectly, sell or transport, or attempt to trang] 
munitions of war, or provisions or supplies of any ki 
one thousand dollars, or imprisoned in the State pri 
than seven years, or both. 


REVISED CODE OF DELAWARE ( 


Orvenses AGArsst THE SOVEREIGNTY 


Secrion 1. Every person who shall commit tre son 


deemed guilty of felony, and shall suffer death, 
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REVISED STATUTES OF FLORIDA (1892). 
Crmms anp Cumixat Procepene. 
OFFENSES AGAINST THE SOVEREIGNTY OF THE STATE. 


2372. Treason.—Treazon against the State shall consist only in levying war against 
the same, or in adhering to the enemies thereof, or giving them aid and comfort. 
Whoever commits treason against this State shall be punished by imprisonment in 
the State prison for life at hard labor. 

2373. Misprision of treason.—Whoever having knowledge of the commission of 
treason conceals the same and does not as soon as may be disclose and make known 
such treason to the governor or one of the justices of the supreme court or a judge of 
the circuit court, shall be judged guilty of the offense of misprision of treason and be 
punished by imprisonment in the State prison not exceeding five years or by fine 
not exceeding one thousand dollars. 

2374. Combination to usurp government.—If two or more persons shall combine by 
force to usurp the government of this State, or to overturn the same, or interfere 
forcibly in the administration of the government, or any department thereof, the 
person so offending shall be punished by imprisonment in the State prison not 
exceeding ten years. 

2375. Combination against part of the people of the State-—Ii two or more persons 
shall combine to levy war against any part of the people of this State, or to remove 
them forcibly out of this State, or to remove them from their habitations to any other 
part of this State by force, or shall assemble for that purpose, every person so offend- 
ing shall be punished by imprisonment in the State prison not exceeding five years, 
or by fine not exceeding one thousand dollars. 

2376. Exciting insurrection.—li any person shall excite an insurrection or sedition 
amongst any portion or class of the population of this State, or shall attempt by 
writing, speaking, or by any other means to excite such insurrection or sedition, the 
person or persons so offending shall be punished by imprisonment in the State prison 
not exceeding twenty years. 


CODE OF GEORGIA. 
ConstITuTIONAL Provision. 


5724. Treason.—Treason against the State of Georgia shall consist in levying war 
against her, adhering to her enemies, giving them aid and comfort. No person shall 
be convicted of treason, except on the testimony of two witnesses to the same overt 
act, or confession in open court. 


ILLINOIS STATUTES (1898). 
TREAsON. 
CRIMINAL CODE. 


264. Punishment.—Treason shall consist in levying war against. the government and 
people of this State in the same, or being adherent to the enemies of this State, giving 
them aid, advice, and comfort in this State or elsewhere, Any person being thereof 
duly convicted of open deed by two or more witnesses or voluntary confession in 
open court, shall suffer the pains and penalties of death; and when the overt act of 
treason shall be committed without the limits of this State, the person charged there- 
with may be arrested, tried, and punished in any county in this State, within the 
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STATUTES OF THE 
Cuaprer 19.—Ox1 
IV.—Treason and misp 


Src. 855. Treason against theState shall com: 
or adhering to its enemies, giving aid and ec 
treagon unless on the testimony of two 
confession in open court. a 

Sec. 856. Any person convicted of treason sh 

Sec. 857. Misprision of treason shall consist in tl 
treason actually committed by others, without othe! 
in the crime. 

Sec. 858. Any person duly convicted of misprision 
fine not exceeding one thousand dollars and imp 


CODE OF IOWA. 
Provisions OF THE CONSTITUTIO 


Src. 16. Trenson.—Treason sgsinst the State shall 6 
against it, adhering to its enemies, or giving them ai ie 
be convicted of treason, unless on the evidence of 
act, or confession in open court. 


Provistons o¥ tHe Orimman Cope. 
Titte XXIV.—Or Crimes axp PunisuMents. 


Caarren 1.—0Of offenses againat the sovereignty of the State, 


5125. Treason.—Whoever is guilty of treason, by levying war against the State, or 
adhering to its enemies, giving them aid and comfort, shall be punished by imprison- 
ment for life at hard laborin the State penitentiary. Treason isnot a bailable offense. 

5126. Misprision of treason.—If{ any person have knowledge of the commission of 
the crime of treason against the State and conceal the same, and not as soon a3 may 
be disclose such offense to the governor or some judge within the State, he is guilty 
of misprision of treason, and shall be fined not exceeding one thousand dollars, or be 
imprisoned in the penitentiary not exceeding three years nor less than one year, 


GENERAL STATUTES OF KANSAS (1897). 


Cuarrer 100.—Ov Crimes ANd Postsiorents. 
AnticLe I.—Ojfenses againat government. 


Secrrox 1. Every person who shall be convicted of treason against the State shall 
suffer death. 

Sec. 2. Misprision of treason shall consist in being a party to any treasonable pur- 
pose against this State, or in having and holding correspondence countenancing such 
treasonable purpose with any person or persons who shall be engaged in setting the 
same upon foot against the State, or in having knowledge of the existence of a trea- 
sonable purpose, or of an act of treason against the State, and failing speedily to make 
the same known to the governor of this State, and shall, upon conviction, be pun- 
ished by confinement in the penitentiary for not less than one year nor more than 
ten years. 

Sec. 3. Any citizen of this State who shall join any society or organization the 
object of which shall be to produce an insurrection or to revolutionize the govern- 
ment of this State or of the United States, or shall furnish arms or military stores to 
the enemies of this State or of the United States, knowing them to be such, shall 
upon conviction be punished by confinement in the penitentiary for not less than 
one nor more than ten years. 

Sec. 4. Any person who shall, within the limits of this State, assist in raising the 
flag of any nation or body of men who are at war with this State or the United States, 
or shall wear any cockade, badge, or device, intending thereby to show his sympathy 
with or his adherence to the enemies of this State or the United States, shall be 
deemed guilty of a misdemeanor, and upon conviction before a justice of the peace 
shall be punished by a fine of not less than twenty-five nor more than one hundred 
dollars. 

Sec. 5, Whenever either of the crimes described in the first, second, and third 
sections of this act shall be committed by a citizen of this State, without the limits of 
the same, the person charged therewith may be arrested, tried, and punished in any 
county of this State within the limits of which he may be found, and the offense 
may be charged to have been committed in the county in which he is arrested. 


REVISED LAWS OF LOUISIANA. 


Provisions of THe CrmiwAL Copr—Orrenses AGAINST Tur State AND Pusuic 
Justice. 


855. Treason defined.—Treason against the State shall consist only in levying war 
against it, or in adhering to its enemies, giving them aid and comfort, No person 
ehall be convicted of treason unless on the testimony of two witnesses to the same 

























264. If any person shall levy war against 
thereof, whether foreign or domestic, giving 
or elewhere, and shall be thereof convicted, py 
testimony of two witnesses, both of them to 
or be sentenced to confinement in the penit 
than twenty years, at the discretion of the court. 
265. If any person shall provide or procure 
effects (other than munitions of war) to be used nt 
State, or in giving aid or comfort to the enemies 
elsewhere, and be convicted thereof, he shall be 
common jail of the county or city, wherever he n 
exceeding six months, or to a fine not exceeding five h 
tion of the court; and if the property or effects so pro’ 
part or in the whole of munitions of war, the person 
such munitions of war shall, on conviction thereof, be sé 
the penitentiary for a term not less than six months 
fine not less than one hundred nor more than five hu 
of the court; and in any and every case the money, 
provided or procured, shall be forfeited to the use of th 
266. If any person or persons shall willfully and 
rebellion or war against this State burn or destroy 
structure, rails, ferryboat, or other property belonging 
way or railroad within this State, or engine, car, veh 
being part of any highway or railroad within this § 
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property belonging to or used or employed upon any railroad within this State, or 
shall destroy any dam, lock, abutment, towing-path, wasteweir, or feeder of any 
canal, or any boat, vessel, or other property belonging to or used or employed 
thereon, within this State, every such person upon conviction thereof shall be sen- 
tenced to undergo confinement in the penitentiary for a term not less than two or 
more than six years, or to a fine of not less than five hundred nor more than two 
thousand dollars, in the discretion of the court. 

267. If any person or persons within this State shall hold any secret or public 
meeting, or unite with or belong to any secret club or association known by him or 
them to be intended to effect, promote, or encourage the separation or secession of 
this State from the Government or Union of the United States, every such person, 
upon conviction thereof, shall be sentenced to confinement in the penitentiary for 
aterm not less than two nor more than six years, or to a fine of not less than five 
hundred or more than three thousand dollars, at the discretion of the court. 

268. If any person shall conspire or combine with others to levy war against this 
State, or to give aid or comfort to the enemies thereof, whether foreign or domestic, 
within this State or elsewhere, and be convicted thereof, he shall be sentenced to 
confinement in the penitentiary for not less than two years nor more than six years, 
or to a fine not exceeding five thonsand dollars, at the discretion of the court. 

269, If, with intent to promote rebellion or war against this State, or to give aid 
and comfort to the enemies thereof, any person shall attempt to burn or destroy any 
bridge, ferryboat, viaduct, culvert, structure, rails, or other property belonging to or 
being part of any highway or railroad, or any engine, car, vehicle, or other property, 
’ either belonging to or used or employed upon any railroad within this State; or if 

any person or persons shall attempt or conspire with others to destroy any dam, lock, 

abutment, towing path, waste weir, or feeder of any canal, or any boat, vessel, or other 
property belonging to or used or employed thereon within this State, every person 
so offending, upon conviction thereof, shall be sentenced to confinement in the peni- 

tentiary for a term not exceeding three years, nor less than one year, or fined in a 

sum not more than two thousand nor less than five hundred dollars, in the discretion 

of the court. 

270. If any person or persons shall wilfully attempt or conspire to betray, yield, 
or deliver to any person or persons in rebellion against the government of this State, 
or to their emissaries, aiders, or abettors, any ship, vessel, or steamboat within this 
State, every person so offending shall, upon conviction thereof, be sentenced to con- 
finement in the penitentiary for a term not exceeding three years nor less than one 
year, or fined in a sum not more than two thousand nor less than five hundred dol- 
lars, in the discretion of the court. 

271, [f any person, within this State, shall seduce, entice, or persuade any other 
person to commit any one of the offences prohibited by sections 264 to 270, inclu- 
sive, and such offence be committed, the said person who so seduced, enticed, or 
persuaded shall, on conviction, be sentenced to suffer such punishment as the per- 
son committing said offence would be liable to suffer as a punishment for the crime 
so committed by him. 

272. If any person within this State shall attempt to seduce, entice, or persuade 
any other person to commit any of the offences prohibited by said sections, though 
such offence has not been committed, and shall be convicted thereof, he shall be 
sentenced to confinement in the penitentiary for not less than two years nor more 
than four years, or to a fine of not less than five hundred nor more than two thousand 

* dollars, in the discretion of the court. 
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REVISED CODE OF THE STATUTE LAWS OF MISSISSIPPI. 


[Edition, 1880.) 
TREasoON. 


$2965. Levying war against this State, or adhering to its enemies, giving them aid 
and comfort, shall be deemed and adjudged treason against this State, and shall be 
punished with death upon conviction thereof. 
§ 2966, No person shall be convicted of treason against this State, unless upon the 
testimony of two witnesses to the same overt act, or on his own confession in open 
court. 





PENAL CODE OF MONTANA. 
Tirte IlL.—Orrexses Acarnst toe SOVEREIGNTY oF THE Srara. 


Sec. 50, Treason against this State consists only in levying war against it, adhering 
to its enemies, or giving them aid and comfort, and can be committed only by persons 
owing allegiance to the State. The punishment of treason is death. 

Sec. 51. Misprision of treason is the knowledge and concealment of treason, without 
otherwise assenting to or participating in the crime. It is punishable by imprison- 
ment in the State prison for a term not exceeding five years. 


COMPILED STATUTES OF NEBRASKA, 1899. 
TREASON. 
PROVISIONS OF CONSTITUTION. 


Sec. XTV. Treason against the State shall consist only in levying war against the 
State, or in adhering to its enemies, giving them aid and comfort. No person shall 
be convicted of treason unless on the testimony of two witnesses to the same overt 
act, or on confession in open court. 


PROVISIONS OF CRIMINAL CODE. 


Sec. 22. (Treason.) Any person or persons residing in this State, who shall levy 
war against this State, or the United States of America, or shall knowingly adhere to 
the enemies of this State, or the United States, giving them aid and comfort, shall be 
deemed guilty of treason against the State of Nebraska, and shall be imprisoned in 
the penitentiary during life. 

Sec. 23, (Accessories.) Any pereon or persons residing within this State who 
shall surrender or betray, or be in any way concerned in the surrendering or betray- 
ingany military post, fortification, arsenal, or military stores of this State, or the 
United States, into the possession or power of any enemies of either, or shall supply 
arms oF ammunition or military stores to such enemies, or who shall, unlawfully and 
withoutauthority, usurp possession and control of any such military post, fortification, 
arsenal, or military stores, or having knowledge of any treason against this State, or 
the United States, shall wilfully omit or refuse to give information thereof to the 
governor, or some judge of this State, or to the President of the United States, shall 
be imprisoned in the penitentiary not less than ten years nor more than twenty years. 


PUBLIC STATUTES OF NEW HAMPSHIRE. 
Cuaprer 279,—Treason anp MIsprision. 


Srorton 1. If any person owing allegiance to this State shall levy war or conspire 
to levy war against it, or shall in any way give aid and comfort to the enemies ofthis 
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ing to make a hostile invasion of any other State or Territory of the United States, or 
shall engage in plotting or contriving any such invasion, or shall knowingly furnish 
any money, arms, ammunition, or other means in aid of such object, or shall in any 
way knowingly and willfully aid, abet, or council any such combination, organization, 
or conspiracy, or any such hostile invasion, such person or persons shall be deemed 
guilty of a high misdemeanor, and shall, on conviction, be punished by fine or 
imprisonment at hard labor, or both, the fine not to exceed one thousand dollars and 
the imprisonment not to exceed the term of ten years. 

6. If any person or persons having knowledge of the commission of any of the 
misdemeanors aforesaid shall conceal, and not, as soon as may be, disclose and make 
known the same to some one of the justices of the peace of the county where the said 
misdemeanor was committed, he or they shall be deemed guilty of a high misde- 
meanor, and shall, on conviction, be punished by fine not exceeding four hundred 
dollars or by imprisonment at hard labor not exceeding one year, or both. 


PENAL CODE OF NEW YORK. 
TitLe ['V.—TreEason. 


Sec. 37. Treason defined.—Treason against the people of the State consists in— 

1, Levying war against the people of the State, within this State; or 

2. A combination of two or more persons by force to usurp the government of the 
State or to overturn the same, shown by a forcible attempt, made within the State, 
to accomplish that purpose; or 

3. Adhering to the enemies of the State, while separately engaged in war with a 
foreign enemy, in a case prescribed in the Constitution of the United States, or giving 
to such enemies aid and comfort within the State or elsewhere. 

Sec. 38. Punishment of treason.—Treason is punishable by death. 

* * * * * * * 

Sec. 169. Conspiracies against peace, etc-—I{ two or more persons, being ont of this 
State, conspire to commit any act against the peace of' this State, the commission or 
attempted commission of which, within this State, would be treason against the 
State, they are punishable by imprisonment in a State prison not exceeding ten 
years. : 


PENAL CODE OF NORTH DAKOTA, 


Src. 7038. If two or more persons, being out of this State, conspire to commit any 
act against the peace of this State, the commisston or attempted commission of which, 
within this State, would be treason against the State, they are punishable by im- 
prisonment in the penitentiary not less than one and not exceeding ten years, 

Sec. 7043. Every person owing allegiance to this State who levies war against it, or 
adheres to its enemies or gives them aid or comfort within this State, or elsewhere, 
is guilty of treason. No person shall be convicted of treason unless on the evidence 
of two witnesses to the same overt act, or his confession thereof in open court. Every 
person guilty of treason shall, upon conviction thereof, be punished by death, or, at 
the discretion of the court, shall be imprisoned in the penitentiary not less than five 
years and be forever incapable of holding any office under this State. 

Sec. 7044. Every person owing allegiance to this State and having knowledge of 
any treason against it who conceals and does not, as soon as may be, disclose the same 
and make the same known to the governor or the attorney-general or to some judge 
of this State or of some district thereof, or to the State’s attorney of some county or a 
magistrate thereof, is guilty of misprision of treason, and upon conviction thereof 
shall be punished by imprisonment in the penitentiary not less than one and not 
exceeding five years. 





































1710. The following acts constitu 
1. Levying war against this State 
2. A combination of two or more py 

this State or to overturn the same, e 

State to accomplish such purpose; ’ 
a. Adhering to the enemies of this Stata w 

foreign enemy, in the cases prescribed in tl 

giving to such enemies aid and comfort in th ‘ 
1711. To constitute levying war against this 

committed. To conspire merely to levy war i 
1712, Where persons rise,in ineurredtici wslibe 

force and intimidation, the execution of a statute | 

they are guilty of levying war. But an endeavor, 
arms, to resist the execution of a law in asingle 
not levying war. 

1713. Every person convicted of the crime of 
sane. 


LAWS OF PENNSYLVA! 
Orrenses AGAINST THE 


1, If any person owing allegiance to the Commony 
war against the same, or shall adhere to the e1 on 
comfort within the State or elsewhere, and shall be ti 
sion in open court or on the testimony of two witnesses 
treason whereof he shall stand indicted, such person sk 
guilty of treason against the Commonwealth of P 
pay a fine not exceeding two thousand dollars and 
separate arm solitary confinement at labor, not exce 

2. If any person, having knowledge of any of the ti 
and not, as soon as may be, disclose and make 
attorney-general of the State or some one of the 
shall, on conviction, be adjudged guilty of misprison of r 
to pay a fine not exceeding one thousand dollars 
separate or solitary confinement at labor not e: 
That nothing herein contained shall authorize the cor 
for concealing any treasons committed by them resp 








3. If any person or persons belonging to or residing within this State, and under 
the protection of its laws, shall take a commission or commissions from any person, 
State, or States, or other enemies of this State or of the United States of America, or 
who shall levy war against this State or government thereof, or knowingly and will- 
ingly shall aid or assist any enemies in open war against this State or the United 
States by joining their armies or by enlisting or procuring, or persuading others to 
enlist for that purpose, or by furnishing such enemies with arms or ammunition, or 
any other articles for their aid and comfort, or by carrying on a traitorous corre- 
spondence with them, or shall form, or be in any wise concerned in forming, any 
combination, or plot, or conspiracy for betraying this State or the United States of 
America into the hands or power of any foreign enemy, or any organized or pre- 
tended government engaged in resisting the laws of the United States, or shall give 
or send any intelligence to the enemies of this State or of the United States of 
America, or shall, with intent to oppose, prevent, or subvert the government of this 
State or of the United States, endeavor to persuade any person or persons from enter- 
ing the service of this State or of the United States, or from joining any volunteer 
company or association of this State about being mustered into service, or shall use 
any threats or persuasions, or offer any bribe, or hold out any hope of reward with 
like intent, to induce any person or persons to abandon said service or withdraw 
from any volunteer company or association already organized under the laws of this 
Commonwealth for that purpose; every person so offending and being legally con- 
victed thereof shall be guilty of a high misdemeanor, and shall be sentenced to 
undergo solitary imprisonment in the penitentiary at hard labor for a term not 
exceeding ten years, and be fined in a sum not exceeding five thousand dollars, or 
both, at the discretion of the court: Provided, That this act shall not prohibit any 
citizen from taking or receiving civil commissions for the acknowledgment of deeds 
and other instruments of writing. 

4, If any person or persons within this Commonwealth shall sell, build, furnish, 
construct, alter, or fit out, or shall aid or assist in selling, building, constructing, 
altering, or fitting out, any vessel or vessels for the purpose of making war or pri- 
vateering, or other purpose, to be used in the service of any person or parties what- 
ever to make war on the United States of America, or to resist by force or otherwise 
the execution of the laws of the United States, such person or persons shall be guilty 
of a misdemeanor, and on conviction thereof shall be sentenced to undergo solitary 
imprisonment in the penitentiary at hard labor not exceeding ten years and be fined 
in a sum not exceeding ten thousand dollars, or both, at the discretion of the court. 

5. No person shall within this State recruit or enlist, or attempt or offer to recruit 
or enlist, any man or men to serve as volunteer of any other State, or shall in any 
way procure or attempt to procure any man or men to leaye this State for the pur- 
pose of enlisting in the volunteers of any other State; and any person offending 
in the premises, or any of them, shall be deemed guilty of a misdemeanor, and on 
conviction thereof shall be subject to a fine not exceeding five hundred dollars and 
be imprisoned at hard labor for a term not exceeding twelve months; and all fines 
imposed under this act shall be paid to the person who shall have prosecuted the 
party offending to conviction. 


GENERAL LAWS OF RHODE ISLAND. 
Tite XXX.—Or Cames axn PuxtsuMents. 


Crrarrer 275.—Of offenses against the sovereignty of the State. 


Secrion 1. Every person who shall be convicted of treason agains: this State by 
levying war against the same or by adhering to the enemies of this State, giving 
them aid and comfort, shall be imprisoned during life. 
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CRIMINAL STATUTES OF SOUTH CAROLINA (1894). 
Conspmmacy. 


Secrion 198. If any two or more persons shall band or conspire together, or go in 
disguise upon the public highway or upon the premises of another, with intent to 
injure, oppress, or violate the person or property of any citizen because of his polit- 
ical opinion or his expression or exercise of the same, or shall attempt, by any means, 
‘measures, or acts, to hinder, prevent, or obstruct any citizen in the free exercise 
and enjoyment of any right or privilege secured to him by the Constitution and laws 
of the United States or by the constitution and laws of this State, such persons shall 
be deemed guilty of a felony, and on conviction thereof be fined not less than one 
hundred or more than two thousand dollars or be imprisoned not less than six 
months or more than three years, or both, at the diseretion of the court, and shall 
thereafter be ineligible to and disabled from holding any office of honor, trust, or 
profit in this State. 





Lewunnzcrion on Resencion, 


Sxc. 209. Whenever, by reason of unlawful obstructions, combinations, or assem- 
blages of persons, or rebellion against the authority of the government of this State, 
it shall become impracticable, in the judgment of the governor of the State, to enforce 
by the ordinary course of judicial proceedings the laws of the State within any county 
or counties of the State, it shall be lawful for the governor of the State to call forth 
the militia of any or all of the counties in the State and employ such parts thereof 
as he may deem necessary to enforce the faithful execution of the laws or to suppress 
such rebellion. 

Sec. 213, The governor of the State, when in his judgment the public safety may 
require it, is hereby authorized to take possession of any or all of the telegraph lines 
in the State, their offices and appurtenances; to take possession of any or all railroad 
lines in the State, their rolling stock, their offices, shops, buildings, and all their 
appendages and appurtenances; to prescribe rules and regulations for the holding, 
using, and maintaining of the aforesaid telegraph and railroad lines in the manner 
most conducive to the interest and safety of the Government; to place under mili- 
tary control all the officers, agents, and employees belonging to the telegraph and 
railroad lines thus taken possession of, so that they shall be considered a part of the 
military establishment of the State, subject to all the restrictions imposed by the 
Rules and Articles of War. 

Sec. 214. The governor is authorized to employ as many persons as he may deem 
necessary and proper for the suppression of such insurrection, rebellion, or resistance 
to the laws, and for this purpose he may organize and use them in such manner aa 
he may judge best for the public welfare. 

Sec. 215. If, during any insurrection, rebellion, or unlawful obstruction of the 
laws, as set forth in section 209 of this chapter, the governor of the State in his judg- 
ment shall deem the public safety requires it, he is authorized to suspend the privi- 
lege of the writ of habeas corpus in any case throughout the State or any part thereof, 
and whenever the said privilege shall be suspended as aforesaid no military or other 
officer shall be compelled, in answer to any writ of habeas corpus, to return the body 
of any person or persons detained by him by authority of the governor; but upon 
the certificate, under oath, of the officer having charge of anyone so detained that 
such person is detained by him asa prisoner under the authority of the governor, 
further proceedings under the writ of habeas corpus shall be suspended by the judge 
or court having issued the said writ so long as said suspension by the governor shall 
remain in force and said rebellion continue. 
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STATUTES OF VERMONT (1894). 
TirLe 32.—CRIMES AND OFFENSES. 
CuHaprer 211.—Treason. 


Sxc. 4881. A person who, owing allegiance to this State, levies war or conspires to 
levy war against the same, or adheres to the enemies thereof, giving them aid and 
comfort, within the State or elsewhere, shall be guilty of treason against this State 
and shall suffer the punishment of death. 

Sxc. 4882. Such person may be tried in any county in the State, but shall not be 
convicted except upon testimony equivalent to two witnesses to the same overt act 
of treason of which he stands indicted, or upon confession in open court. 

Sec. 4883. A person owing allegiance to this State, knowing such treason to have 
been committed, or knowing of the intent of a person to commit such treason, who 
does not within fourteen days from the time of having such knowledge give informa- 
tion thereof to the governor of the State, to one of the judges of the supreme court, 
or to a justice, shall be guilty of misprision of treason, and shall be punished by 
imprisonment in the State prison not more than ten years and not less than five 
years, and by tine not exceeding two thousand dollars, or either of said punishments, 
in the discretion of the court. 


CODE OF VIRGINIA (1887). 
OFFENCES AGAINST THE SOVEREIGNTY OF THE STATE. 


Sec. 3658. Treason defined; how proved and punished.—Treason shall consist only in 
levying war against the State or adhering to its enemies, giving them aid and com- 
fort, or establishing, without authority of the legislature, any government within its 
limits separate from the existing government, or holding or executing, in such 
usurped government, any office, or professing allegiance or fidelity to it, or resisting 
the execution of the laws under color of its authority; and such treason, if proved 
by the testimony of two witnesses to the same overt act, or by confession in court, 
shall be punished with death. 

Sec. 3659. Misprision of treason; how punished.—If any person, knowing of such 
treason, shall not, as soon as may be, give information thereof to the governor, or 
some conservator of the peace, he shall be punished by fine not exceeding one thou- 
sand dollars or by confinement in the penitentiary not less than three nor more 
than five years. 

Src. 3660. Altempting, or instigating uthers, to establish usurped government; how pun- 
ished.—If any person attempt to establish any such usurped government, and com- 
mit any overt act therefor, or by writing or speaking endeavor to instigate others to 
establish such government, he shall be confined in jail not exceeding twelve months 
and fined not exceeding one thousand dollars. 

Sxc. 3661. Conapiring to incite the colored population to insurrection against the white 
population or the white against the colored; how punished.—If any person conspire with 
another to incite the colored population of the State to acts of violence and war 
against the white population, or to incite the white population of the State to acts of 
violence and war against the colored population, he shall, whether such insurrection 
be made or not, be punished by confinement in the penitentiary not less than five 
nor more than ten years. 
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INSURRECTION AGAINST THE MILITARY GOVERNMENT IN NEW 
MEXICO AND CALIFORNIA, 1847 AND 1848." 
[Submitted May 31, 1900, Printed as a Senate document by order of the Senate, Fifty-sixth Congress, 
first session, Doc, No. 442. Cuse No. 141, Diviston of Insular Affairs, War Departinent.] 

Srr: I have the honor to call your attention to the official reports 
of the officers of the United States Army who conducted the military 
operations for the suppression of the insurrection against the military 
government established by the United States in New Mexico and cer- 
tain details connected therewith. 

Historical writers have given scant attention to the incidents referred 
to, probably because they were far removed from the locality in which 
occurred the more stirring events of the same period. But the ques- 
tions now occupying the public mind give new interest and increased 
value to these almost forgotten incidents in our national history. 

The conquest of New Mexico by the military forces of the United 
States was accomplished by the campaign of 1846. (Leitensdorfer v. 
Webb, 20 How., 176.) 

In compliance with instructions given by the President, the officer 
in command, General Kearny, organized a civil government for the 
occupied territory, and filled the executive and judicial offices by 
appointment, 

These civil functionaries thus appointed entered upon the discharge 
of their duties in apparent unconsciousness of exposure to more than 
ordinary peril. 

In December, 1846, the native inhabitants organized a conspiracy to 
overthrow the United States authority in New Mexico. On the night 
of January 15, 1847, the governor, Charles Bent; the sheriff, Stephen 
Lee; the circuit attorney, James W. Leal; the prefect, Cornelio Vigil, 
and a number of others, citizens and officials of the United States and 
Mexican supporters of the United States authority, were assassinated 
in the town of San Fernando de Taos. On the same night seven other 
Americans were killed at Arroya Hondo and two at Rio Colorado. 

It was soon apparent that the insurrection was general and the pur- 
pose was to kill all the Americans and those Mexicans who had accepted 
office under the American Government, 

Col. Sterling Price was then commander of the army in New Mexico, 
with headquarters at Santa Fe, He learned of the uprising and attend- 
ant atrocities on January 20, 1847, and that the army of insurrection 
was marching on Santa Fe and the force increasing by enlistments of 
the inhabitants along the line of march. He deemed it advisable to 


"See Rep. Campaign Text Book, 1900, pp. 90, 91. 
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On the morning of February 4, 1847, the Americans again advanced 
to renew the assault. The artillery was brought to bear against the 
two sides of the church. After battering it for two hours, a charge 
was made under the leadership of Captain Burgwin of the First Dra- 
goons. In this assault Captain Burgwin and several of his men were 
killed, but theassault was unavailing, The church walls were still unpen- 
etrated by the artillery. Ladders were then made and holes cut in the 
wall with axes, through which the soldiers with their hands threw fire 
and lighted shells into the church. Another assault was made on the 
church door, which again failed with loss. The artillery was then 
brought up within 60 yards, and after 10 rounds one of the holes which 
had been cut with the axes was widened into a practicable breach, 
through which a storming party entered, dislodged the enemy, and 
took possession of the church. This ended the hostilities of the day. 
The enemy still occupied the two large buildings. The next morning 
the enemy surrendered. The number of insurgents engaged in this 
fight was between 600 and 700, The loss sustained by them was about 
150 killed. The number wounded is not known,’ The American loss 
in killed and wounded was 52. 

Under date of January 23 Captain Hendley, commanding at Las 
Vegas, N. Mex., reported to Colonel Price as follows: 

Every town and village except this (I did not give it time) and Tucoloti have 
declared in favor of the insurrection. The whole population appear ripe for the 
insurrection. 

On July 30, 1847, Colonel Price, department commander, reported 
to the Secretary of War as follows: 

It is certain that the New Mexicans entertain deadly hatred against the Americans, 
and that they will cut off small parties of the latter whenever they think they can 
escape detection. 

The insurrection in eastern New Mexico was inaugurated by killing 
eight Americans at Mora on January 20, 1847. In pursuance of his 
duty to suppress the insurrection in that locality, Captain Hendley 
concentrated his grazing guards at Las Vegas, and on January 24, 
1847, proceded in force to Mora, He found a body of Mexicans in 
aris, prepared to defend the town. A general engagement ensued, 
the Mexicans retreating and firing from the windows of the houses. A 
body of insurgents had taken possession of an old fort and opened fire 
upon the Americans. Captain Hendley succeeded in taking possession 
of a part of the fort and was preparing to burn it when he fell mor- 
tally wounded, dying ina few minutes. The Americans, having no 
artillery with which to reduce the fort, retired to Las Vegas. In the 
battle of Mora the insurgents suffered a loss of 25 killed and 15 taken 
prisoners. The American loss was 1 killed and 3 wounded. Later in 
the season Captain Morin, who succeeded Captain Hendley, renewed 
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civil court and assailed the indictment on the ground that he was not 
a citizen of the United States nor bound to yield allegiance to that 
Government. Strong pressure was brought to bear in his behalf, and 
the district attorney, Mr. Blair, referred the matter to Washington 
for instruction. Mr. Marcy, Secretary of War, advised the President 
as follows: 


On the 26th of June, 1847, I wrote to the commanding officer of Santa Fe a letter 
(a copy of which accompanies this communication) in which the incorrect deseription 
of the crime in the proceedings of the court is pointed out. It is therein stated that 
“the territory conquered by our arms does not become, by the mere act of conquest, 
a permanent part of the United States, and the inhabitants of such territory are not, 
to the full extent of the term, citizens of the United States. It is beyond dis- 
pute that on the establishment of a temporary civil government in a conquered 
country the inhabitants owe obedience to it and are bound by the laws which may 
be adopted. They may be tried and punished for offenses, Those in New Mexico 
who in the late insurrection were guilty of murder, or instigated others to that crime, 
were liable to be punished for these acts, either by the civil or military authority, 
but it is not the proper use of legal terms to say that their offenses were treason com- 
mitted against the United States; for to the Government of the United States—as the 
Government under our Constitation—it would not be correct to say that they owed 
allegiance. It appears by the letter of Mr. Blair, to which I have referred, that those 
engaged in the insurrection have been proceeded against as traitors to the United 
States. In this respect I think there was error, so far as relates to the designation of 
the offense, Their offense was against the temporary civil government of New 
Mexico and the laws provided for it, which that government had the right and, 
indeed, was bound to see executed.,”" 


For this reason the President declined to exercise the power to par- 
don vested in him as the chief civil magistrate of the United States, 
but, as commander in chief of the Army, authorized the military goy- 
ernor to use his discretion in the matter, and the prisoner was par- 
doned by the governor. 

The events resulting from this insurrection did not escape the atten- 
tion of Congress. That body, on July 10, 1848, passed a resolution 
calling upon the President for information in regard to the existence 
of civil governments in New Mexico and California; their form and 
character, by whom instituted and by what authority, and how they 
were maintained and supported; also whether any persons had been 
tried and condemned for ‘treason against the United States” in New 
Mexico. 

President Polk replied to said resolution by message (dated July 17) 
received July 24, 1848, in which he discusses the character of military 
government, taking the position that such a government may exercise 
the ** fullest rights of sovereignty.” (See Ex, Doc. No. 70, first ses- 
sion Thirtieth Congress.) 


ut py * Califor 
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(See report of April 13, 1848, Senate Doe. No. 18, first session Thirty- 
first Congress, p. 497.) 

By January, 1848, the aspect of affairs became so serious that 
Colonel Mason, the military governor of California, determined to 
raise a regiment of volunteers for the protection of the government of 
which he was the head. On January 28, 1848, Colonel Mason wrote 
to Governor Abernethy, of Oregon: 

From intelligence received here yesterday from Commander Shubrick * * * I 
deem it of the utmost importance to raise a corps of 1,000 men to send to Lower 
California and Manzatlin as early as practicable. (Id., p. 443.) 

On the same day, in a letter addressed to Messrs, Swift, Ford & 
Thompson, Colonel Mason says: 

From intelligence received here yesterday from Commodore Shubrick, who took 
Manzatlin on the 11th of November, it becomes of the greatest importance to send 
him a land force as early as practicable, toenable the United States to hold that port 
and the ports of La Paz and San Jose, in Lower California. * * * Without the 
aid of this land force, the Commodore writes that the United States flag at San Jose 
and Manzatlin will be hauled down. (Id., p. 445.) 

On August 16, 1848, Colonel Mason reports to Gen. R. Jones, 
Adjutant-General, Washington, D. C., as follows: 


Heanqvarters Tenth Miirrary Department, 
Monterey, Cal., August 16, 1848, 

Srr: I have the honor to inclose you herewith copies of reports made by Lieutenant- 
Colonel Burton and the officers under his command, the originals of which were 
received by me on the 15th of June last. These give a history of the suppression of 
the insurrection in the peninsula, which in its entire management reflects high credit 
upon all concerned. I can only draw your attention to the reports of Lieutenant 
Hey wood's defense of San Jose; Captain Steele’s rescue of the American prisoners at 
San Antonio, and of Lieutenant-Colonel Burton’s attack upon the enemy at Todos 
Santos. 


The official documents, copies of which and extracts from which are 


herewith presented, are much more interesting than this inadequate 
sketch of their contents. 





REPORTS AND PROCLAMATIONS REGARDING THE INSURRECTION AGAINST THE 
MILITARY GOVERNMENT IN NEW MEXICO, 


President Polk, in his message to Congress dated July 24, 1848, 
speaking with reference to New Mexico, says: 

Whilst this Territory was in our unquestioned possession as conquerors, with a 
population hostile to the United States, which more than once broke out in open 
insurrection, it was our unquestionable duty, ete. (Richardson’s Comp. Messages 
of Pres., vol. 4, p. 597.) 

{Report on discovery of conspiracy by Governor Bent.) 
Santa Fe, N, Mex., December 26, 1846, 

Str: I have been informed indirectly that Col. A. W. Doniphan, who, in October 
last, marched with his regiment against the Navajo Indians, has made treaty of peace 


































Hon, James Bucnanan, 
Secretary af State of the United States, 
(Report on the inception of hostilities and re 4 





8m: It becomes my melancholy duty to announce to ye 
Charles Bent, the governor of this Territory, = 
On the morning of the 19th ultimo he was assailed 
town of Don Fernando de Taos, by a company of 
company with a number of the Mexican inhabitant 
with all the horrible details of savage barbarity. T 
same and following day 12 other Americans and 2 
among whom were James W. Leal, circuit attorney for 
L. Lee, and Cornelio Vigil (Mexican), sheriff and pe 
After the murder of Governor Bent most of the 
valley of Taos and of the small towns in the vicinity 
Pueblo Indians in the work of pillage and murder. Thi 
a revolutionary army, appointed their leaders, and sen’ 
of the Territory to excite the people to rebellion. De me 
upon the settlement of the Pofil, where most of the Gov 
all of which they drove off, and upon the town of Lo 
8 Americans. The main body of the insurgents, nui 
Mexicans and Pueblo Indians, advanced toward Santa 
many of the better inclined on their route. Upon the 
ments and outrages Col, Sterling Price promptly made 
them, 
Colonel Price marched from this capital toward Taos | 
force of about 400 men, with four pieces of artillery, a 
on the 24th and 29th at Law Cafiada and La Embuda, each 
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considerable loss. He entered the town of Don Fernando on the evening of the 3d 
instant and immediately attacked the Pueblo town, lying about two miles from Don 
Fernando, a stronghold of the Pueblo Indians, into which all the Indians and all the 
Mexican insurgents who had not dispersed after the previous battles had thrown 
themselves for a last desperate struggle. They defended the town with great bravery, 
but the incessant and gallant charges of Colonel Price’s command succeeded in taking 
it on the evening of the 4th instant. What remained of the Pueblo surrendered at 
that time at discretion, agreeing to deliver up their leader in the rebellion, who was 
brought in, delivered up in two or three days afterwards, and was unfortunately shot 
by an exasperated soldier while under charge of the guard. 

Of the 4 principal leaders of the revolt 2 were slain in battle, 1 was taken and 
hanged under sentence of a court-martial, and | survives, and has not yet been taken. 

A smal! detachment of troops stationed near Lode Mora, in consequence of the 
murder of the 8 Americans there, dispersed and slew a nomber of the i 
and utterly destroyed the town. Some 50 prisoners have been retained by the 
military and civil authorities for trial as being deeply implicated in the insurrection, 
and I deem it of the highest importance to the future peace and safety of the Terri- 
tory that they should be dealt with according to the severest penalties of the laws of 
the United States when proved guilty as perpetrators of or participators in the late 
barbarous outrages. 

The details of the military operations consequent upon the late disturbances will, 
no donbt, be communicated to the proper department by the colonel commanding, 

The losses sustained by Americans and other citizens by pillage during the late 
insurrections is estimated to be over $100,000. : 

The rebellion seems to be crushed, but from my experience of the character and 
disposition of this people I apprehend that, should our arms meet with a reverse in 
Chihuahua or elsewhere south of this Territory, it would be the signal of another 
outbreak. 

* * * * * * 
Dowactano Vier, . 
Secretary of Territory. 
Hon, James Bucnanan, 
Secretary of State of the Uuited States, 


[Report of Colonel Price on the hostilities In vicinity of Santa Fe. Records War Department, } 


Heapquarrers Anwy ix New Mexico, 
Santa Fe, February 15, 1847. 

Sr: I have the honor to submit to you a short account of the recent revolutions in 
this Territory and a detailed report of the operations of the forces under my com- 
mand and consequent upon the rebellion. 

About the 15th of December last | received information of an attempt to excite the 
people of this Territory against the American Government. This rebellion was 
headed by Tomas Ortiz and Diego Archuleta. An officer formerly in the Mexican 
service was seized, and on his person was found a list of all the disbanded Mesican 
soldiers in the vicinity of Santa Fe. Many other persons supposed to be implicated 
were arrested, and a full investigation proved that many of the most influential per- 
sons in the northern part of this Territory were engaged in the rebellion, All 
attempts to arrest Ortiz and Archuleta proved ansuccessful, and these rebels have 
without doubt eseaped in the direetion of Chihuahua. 

After the arrest above mentioned and the flight of Ortiz and Archuleta the rebellion 
appeared to be suppressed, but this appearance wax deception. 

On the 14th of January Governor Bent left this city for Taos. On the 19th of the 
same month this valuable officer, together with 5 other persons, were seized at Don 


. 
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the right flank, and from which a warm fire was being ponred on ns; this was done in 
the most gallant manner. A charge was then ordered to be made upon all the points 
occupied by the enemy in any foree. Captain Angney with his command, supported 
by Lieutenant White’s company, charged up one hill, while Captain St. Vrain's 
company turned the same in order to cut off the enemy when in retreat. The 
artillery, supported by Captains McMillen, Barber, and Slack, with their respective 
companies, at the same time took possession of some houses (inclosed by a strong 
corral densely wooded with fruit trees, from which a brisk fire was kept up by the 
enemy) and of the heights beyond them. Captain Halley’s company was ordered 
to support Captain Angney. Ina few minutes my troops had dislodged the enemy 
at all points, and they were flying in every direction. The nature of the ground 
rendered pursuit hopeless, and it being near night I ordered the troops to take up 
| quarters in the town, The number of the enemy was about 1,500. Lieutenant 

Irvine was wounded. In the charge my loss was 2 killed and 6 wounded; of the 

killed 1 was a teamster who volunteered in Captain Angney’s company. The loss 
| of the enemy was 36 killed; wounded not ascertained. ? 

The next morning the enemy showed themselves in some force (I think not leas 
than 400) on the distant heights. Leaving a strong guard in the town, I marched in 
pursuit of them; but they were so shy and retreated so rapidly that, finding it impos- 
sible to get near them, I returned to town. 

While at Cafiada a number of the horses belonging to Captain Slack’s company 
were brought in by Lieutenant Holeomb. 

On the 27th I advanced up the Rio del Morte as far as Loceras, where, early on 
the 28th, [ was joined by Captain Burgwin, commanding Company G, First Dra- 
goons, and Company A, Second Regiment Missouri Mounted Volunteers, commanded 
by Lieutenant Boone. Captain Burgwin’s command was dismounted, and great credit 
is due to him and his officers and men for the rapidity with which a march so long 
and arduous was performed. At the same time Lientenant Wilson, First Dragoons, 
who had volunteered his services, came up with a 6-pounder which had been sent 
for from Cafada. 

My whole force now comprised 479, rank and file. On the 29th I marched to La 
Toya, where | learned that a party of 60 or 80 of the enemy had posted themselves 
on the steep slopes of the mountains which rise on each side of the canyon or gorge 
which leads to Embudo. Finding the road by Embudo impracticable for artillery 
or wagons, I detached Captain Burgwin in that direction with his own company of 
dragoons and the companies commanded by Captain St. Vrain and Lieutenant White. 
This detachment comprised 180, rank and file. 

By my permission Adjt. R. Walker, Second Regiment Missouri Mounted Volun- 
teers, accompanied Captain Burgwin, Lieutenant Wilson, First Dragoons, also vol- 
unteered his services as a private in Captain St. Vrain's company, 

Captain Burgwin, pushing forward, discovered the enemy to the number of between 
six and seven hundred posted on the sides of the mountains just where the gorge 
becomes so contracted as scarcely to admit of three men marching abreast. 

The rapid slopes of the mountains rendered the enemy's position very strong, and 
its strength was increased by the dense masses of cedar and large fragments of rock 
which everywhere offered them shelter. The action was commenced by Captain 
St. Vrain, who, dismounting his men, ascended the mountain on the left, doing 
much execution. Flanking parties were thrown ont on either side, commanded, 
respectively, by Lieutenant White, Second Regiment Missouri Mounted Volunteers, 
and by Lieutenants McIlvaine and Taylor, First Dragoons. These parties ascended 
the hills rapidly, and the enemy soon began to retire in the direction of Embudo, 
bounding along the steep and rugged sides of the mountain with a speed that defied 
pursuit. The firing at the pass of Embudo had been heard at La Joya, and Captain 
Slack, with 25 mounted men, had been immediately dispatched thither. He now 
arrived and rendered excellent service by relieving Lieutenant Wie, wacee worn 
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As soon as the troops above mentioned had established themselves under the west- 
ern wall of the church, axes were used in the attempt to breach it; and, a temporary 
ladder having been made, the roof was fired. About this time Captain Burgwin, at 
the head of a smal! party, left the cover afforded by the flank of the church, and 
penetrating into the corral in front of that building endeavored to force the door. 
In this exposed situation Captain Burgwin received a severe wound, which deprived 
me of his valuable services, and of which he died on the 7th instant. Lieutenants 
Mellvaine, First Dragoons, and Royall and Lackland, Second Regiment Mounted 
Volunteers, accompanied Captain Burgwin into the corral; but the attempt on the 
church door proved fruitless and they were compelled to retire behind the wall. In 
the meantime small holes had been cut into the western wall and shells were thrown 
in by hand, doing good execution. The 6-pounder was now brought around by 
Lieutenant Wilson, who, at the distance of 200 yards, poured a heavy fire of grape 
into the town. The enemy during all this time kept up a destructive fire upon our 
troops. About half past 3 o'clock the 6-pounder was run up within 60 yards of the 
church, and after 10 rounds one of the holes which had been cut with the axes was 
widened into a practicable breach. The gun was now run up within 10 yards of the 
wall. A shell was thrown in—three rounds of grape were poured into the breach, The 
storming party, among whom were Lieutenant Dyer, of the ordnance, and Lieuten- 
ants Wilson and Taylor, First Dragoons, entered and took possession of the eharch 
without opposition. The interior was filled with dense smoke, but for which eir- 
cumetance our storming party would have suffered great loss. A few of the enemy 
were seen in the gallery, where an open door admitted the air, but they retired 
without firing a gun. The troops left to support the battery on the north were now 
ordered to charge on that side. The enemy abandoned the western part of the town. 
Many took refuge in the large houses on the east, while others endeavored to escape 
toward the mountains. These latter were pursued by the mounted men under 
Captains Slack and St. Vrain, who killed 51 of them, only 2 or 3 men escaping. 

It was now night and our troops were quietly quartered in the houses which the 
enemy had abandoned. On the next morning the enemy sued for peace, and think- 
ing the severe loss they had snstained would prove a salutary lesson, I granted their 
supplication, on the condition that they should deliver up to me Tomas, one of their 
principal men, who had instigated and been actively engaged in the murder of Goy- 
ernor Bent and others. The number of the enemy at the battle of Pueblo de Taos 
was between 600 and 700. Of these about 150 were killed; wounded not known. 
Our own loss was 7 killed and 45 wounded. Many of the wounded have since died. 

The principal leaders in this insurrection were Tafoya, Pablo Chavis, Pablo Mon- 
toya, Cortez, and Tomas, a Pueblo Indian. Of these, Tafoya was killed at Cafiada; 
Chavis was killed at Pueblo; Montoya was hanged at Don Fernando on the 7th 
instant, and Tomas was shot by a private while in the guardroom at the latter town. 
Cortez is still at large. This person was at the head of the rebels in the valley of 
the Mora. For the operations in that quarter I refer you to the subjoined letters 
from Captains Henley, Separate Battalion Missouri Mounted Volunteers, and Mur- 
phy, of the infantry, and Lieutenant McKamey, Second Regiment Missouri Mounted 
Volunteers. 

In the battles of Cafiada, Embudo, and Pueblo de Taos the officers and men 
behaved admirably. Where all conducted themselves gallantly, I consider it 
improper to distinguish individuals, as such discrimination might operate prejudi- 
cially against the just claims of others. 

I have the honor to be, very respectfully, your obedient servant, 
Srer.inc Price, 
Colonel, Commanding the Army in New Mexico, 
The Apsvrant-GENERAL ov THe Any, 
Washington, D. ©. 
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List of the killed and wounded at Caftada, Embudo, and Pueblo de Taos. 
AT THE BATTLE OF CANADA, JANUARY 24, 1847. 


1 
Names, ! Rank. | Company. 





Killed: 
Graham.. Company B ...... 
G. Mesxerumith ... Volunteered for 





' the occasion. 





Aulmon.. 
Murphy 
Mezer.. 





Regiment and 
battalion. 


lasso dO ....02..5- 


. Lieutenant Dyer’s 
Selachment 








.-| Acting adjutant 
signty. 
-.| Slightly. 
Do. 


-.| Severely. 











-| Severely wounded 





Killed: H 
Papin ............- | Private ........... Santa Fe Volun- | Capt. St. Vrains’s 
teers. company. 
Wounded 
Dick ......2.....0 ' (A negro) ........ Governor Bents's.| Servant.......... 
AT PUEBLO DE TAOS, ON FEBRUARY 4, 1847. 
Killed: 
Atkins ............ Teamster......... Ammunition | Employ of quar- 
w wagon. termaster. 


ounded: 
Alfred L.Caldwell.} First sergeant ....) K, Lieutenant 
White. 


James Austin .....| Private 
James W. Jone .| Third corporal 








Robert C. Bower ..| Private....... 

E. W. Boone. 
Sam). Lewis....... Private .....2..... M, Captain Halley 
T.G. West ..... ..| First lieutenant ..| N, Captain Barbee 
1.H. Callawa: Private ..... do... 












John Nagel . do... 
John J. Sights. .do.. 
Sam H. McMillan ., Captain 


Henry Fender .... 





ae 





+ lan, 


Geo. W. Johnson .. 
Robt. Hewitt. . 
Geo. W. Howser . 
Wm. Ducoing ... 
John Mansfield . 
Jacob Noon... 
Wm. Gibbons . 
G. B. Ross 








oO . 
Cuptain .......... 2066! a 


. Sergeant ......... 0.00. 
Corporal. . aes 


eae i ne 


8. W. Crain 
R. Deets... 

G. F. Sickenberg 
I. Truax 


Hagenbagh aes 
Anderson. 

Beach . 
Hutton 


J elOe Acrenaias 
VD, Captain MeMii- 
Private ........62. ceeee dO ..... 2 scenes 






















Second iment | Mortally wounded 
isourt ‘olun- (since dead). 
ers. 









Second Regiment 
Missouri Volun- 







Severely wounded. 
S Do. 


Severely wounded. 





.. Slightly wounded. 
lea. 


" Mortally wounded 
(since dead). 
. Severely wounded. 


. Severely wounded 
(since dead). 
Severely wounded. 


Slightly wounded. 
Do. 


; ey 
Se ee a gt at 
-gubzyes 
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On the 29th he was sent forward in command of a detachment, made up of his own 
company and about 100 volunteers, to drive the enemy from a stronghold in a moun- 
tain pass near a town called Embudo. Early in the day Captain Burgwin found the 
enemy posted on the heights, in the ravines, and behind all trees and rocks where 
shelter could be found. The enemy numbered about 500, consisting of Mexicans and 
Pueblo Indians. Captain Burgwin at once engaged the enemy by ordering Captain 
St. Vrain’s company of citizens and mountain men to dismount and skirmish on the 
left of the road. 

At the same time I was ordered to throw out the dragoons on the right and left. 
The action lasted about two and one-half hours. The enemy was put to flight with 
considerable lost and was pursued more than 2 miles from hill to hill through the 
ravines, and was completely routed and driven beyond the town of Embudo, of which 
Captain Burgwin took possession and in which his command camped on the night of 
29th. In this engagement Captain Burgwin lost 1 man killed and 1 wounded. The 
enemy lost, #0 far as could be ascertained, about 20 killed and 60 wounded. 

On January 30 Captain Burgwin joined Colonel Price at a town called Trampas, 15 
miles from Embudo, On 31st the march was continued toward Taos Valley, which 
Colonel Price reached on the evening of February 2 with hiscommand. On the even- 
ing of 3d.a march of 6 miles was made to the Pueblo de Taos. 

After an attempt to reduce the place by a bombardment it was found impractica- 
ble, and Colonel Price returned to Don Fernando de Taos for the night. Early on 
the morning of 4th the town of Pueblo de Taos, in which the enemy to the num- 
ber of 1,000 was fortified, was attacked at different points by the artillery and 
musketeers. 

At about 11 o'clock a.m. Captain Burgwin, in command of his own company and 
a part of Captain McMillins’s company, Missouri Volunteers, charged the town from 
the front and carried by storm all the outward defenses up to the walls of the church. 
A simultaneous charge was to have been made on the left flank by a portion of the 
large force of volunteers stationed there beyond effective rifle range, but from some 
mistake the dragoons were first in the charging, and for some time were exposed 
to the galling fire of the enemy through loopholes in the church and main buildings. 
It was during this period that Captain Burgwin received a mortal wound. The main 
foree, however, coming up soon, carried the church and put many of the enemy to 
flight. The town was carried and the battle closed near night, having killed about 
150 of the enemy. 

T assumed command of the dragoons, being the next officer in rank and having 
served with them in all the engagements. 

Capt. 1. U.K. Burgwin died on the morning of February 7. In the action of the 4th 
Company G, First Dragoons, lost 7 killed and 16 wounded, exclusive of the captain. 


I am, sir, very respectfully, your most obedient servant, 
Rurvus INGatis, 


Second Lieutenant, First Dragoona. 
Lieut, Col. C. Witarton, 


Commanding First Dragoons, Fort Leavenworth, Mo. 
A true copy. 
W. LH. Stanton, 
Second Lieutenant, First Dragoona, 


Heapquarters, Forr LeaveNwortn, 
April 1, 1847. 
Sir: It is with more than ordinary grief that I herewith inclose an official report 
of the death of Capt. J. H. K. Burgwin, of the First Regiment Dragoons, who was 
mortally wounded in the battle of Pueblo de Taos on the 4th of February last. 


13635 - 02 +5 
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Taos toward Santa Fe, Toma, Ortes, and Archuleta at their head, The Mora men— 
I do not know what leaders they have, but hope to be better able to tell you in a 
few days. 

Tam collecting all the provisions | can at this point, for I think you will find that 
troops must be kept here, as it would keep San Miguel, Mora, and surrounding 
country in check. 

If you conelade to forward me the artillery, send me word and I will meet it. 
wunt permission to purchase corn to feed from 70 to 100 horses, as some mounted men 
will be required for two or three weeks. My force by to-morrow or next day will 
amount, inclading grazing parties and other Americans that have joined me for pro- 
tection, to about 225 men, say 175 efficient men, out of which Lieutenant Hawkins 
is now absent with 35 men. : 

Hoping that you may approve of what I have already done and send me full 
instruction and plenty of ammunition, . 

T remain, your obedient servant, 
T. R. Henny, 
Captain Company G, Commanding at Vegas. 
Col. 8. Prick. 


P. 8.—The express sent by Lieutenant-Colonel Willock was attacked at the San 
Bernal Spring, and only eseaped by deserting their mules and taking to the moun- 
tains afoot. The action against the population bere, | would suggest, should be active 
and vigorous. nite 


Jaxuary 23, 1847—2 o'clock p. m. 

Sm: An express has just arrived from Lieutenant Hawking, at the Mora River, 
that he had met Captain Morphy, escorted by a detachment of Captain Jackson's 
company. Lieutenant Hawkins will escort Captain Murphy from Mora to this place, 
and from here I will go with him myself until I meet an escort from Santa Fe, which 
I desire you will hurry on as as fast as possible, and let them bring me the artillery 
if you conclude to send me any, Captain Jackson's men will return from the Mora 
to meet the trains, which are one day’s march from that place. No fresh news about 
the Mexicans except Lieutenant Hawkins’s report that a parcel of the Apache Indians 
have joined with the Mexicans. So Mr. Wells at the Mora has heard. The escort- 
ing of Captain Murphy will much impede my operations here. 

Respectfully, 


L. R. Henpiy, Captain, ete. 
Colonel Price. 


Bacas (VeGas), January 26, 1847, 

Sr: The grazing parties of this part of the country have all assembled at Begos 
and we are about 250 strong. We learned a few days since that there were a force 
of Mexicans assembled at Mora town, and on yesterday we started up to that place 
with a force of 80 men under the command of Captain Hendly for the purpose of 
ascertaining their strength, and on our arrival we found that there were 150 or 200 
men, We halted in the suburbs of the town and were consulting whether we would 
attack the town or not; and while we were consulting there 4 Mexicans came run- 
ning down ont of the mountains; 6 of us mounted our horses and aimed to cut them 
off from the town, but the Mexicans came running out to their relief and at that 
time Captain Hendly ordered the company to mount and charge on them; and they 
fired on ns two or three times and then retreated to their fort, and we cut off 15 and 
took them prisoners. 

We kept up a firing for a considerable length of time. After killing from 15 to 20 
we commenced burning and tearing down their houses, and had succeeded in getting 
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Major Edmonson entered the canyon and a desultory fight ensued, for the partic- 
ulars of which I refer you to the official report of the engagement, which is herewith 
sent. This unsuccessful attempt to recapture the lost animals has emboldened the 
Mexicans and Indians to commit further acts of aggression. On June 27 Lient. RB. 
T. Brown, Second Missouri Mounted Volunteers, with 2 volunteers and a Mexican 
guide started in pursuit of some horses which had been stolen at Vegas. Lieutenant 
Brown found the animals at Las Vallas, a small village abont 15 miles south of Vegas, 
but npon his seizing them the Mexicans resisted and murdered the whole party. As 
soon as Major Edmonson was informed of the massacre of this party he marched 
from Vegas, and, surprising the town, shot down a few who attempted to escape and 
took about 40 prisoners. These prisoners are now confined in this city awaiting their 
trial. 

On the 6th of July the grazing camp of Captain Morin’s company (Separate Bat- 
talion Missouri Mounted Volunteers) was attacked, Lieutenant Larkin and 4 men 
were killed and 9 wounded, and all the horses, besides property of every ais 
fell into the hands of the outlaws. Lieutenant-Colonel Willock, 

Taos, immediately marched in pursuit of them, but at length finding it ieapomibee is 
overtake them returned to Taos. 

The forees ander my command are now so mach diminished by the departure of 
the companies whoce terms of service have expired, that I consider it necessary to 
concentrate ny whole command at this city. Rumors of insurrections are rife, and 
it is enid that a large force is approaching from the direction of Chihuahna. [am 
unable to determine whether these rumors are true or false, but if is certain that the 
New Mexicans entertain deadly hatred against the Americans, and they will ent off 
small parties of the latter whenever they think they can escape detection. 

General Orders, No, 14, have been received and promulgated, and it is probable 
that three or four companies, composed of discharged volunteers and teamsters, for- 
merly in the employment of the assistant quartermaster, may be mustered into the 
service of the United States at this city, 

I have the honor to be, very respectfully, your obedient servant, 
Sreriine Price, 
Colonel, Commanding the Ninth Military Department. 
The AbsvTast-GENERAL oF THE ARMY, 
Washington, D. C. 


CAMP NEAR Santa Ciara Sratvas, New Mexico, 

’ June 14, 1847, 

Sr: In compliance with Orders, No, 187, May 16, I proceeded to Las Vegas with 
Companies Band F, Second Regiment Missouri Mounted Volunteers, and the detach- 
ment Laclede Rangers, commanded by Lieutenant Elliott. Upon my arrival at San 
Magil I was informed that a large party of Shian and Apache Indiane had gone to 
the month of the Moro on Red River to join a marauding party of Mexicans and 
others, numbering 300 to 400, and commanded by the outlaw Cortes, and that srnall 
detachments were being sent into the settlements to commit depredations on the 
property of the citizens and American soldiers. On my arrival at Las Vegas, May 
20, being informed that a party of about 50 Indians were in the mountains 30 miles 
north, having with them about 200 stolen animals, I dispatched Company I’, Captain 
Horine, in pursuit. On the same day Company B, Captain Dent, was sent to dis- 
perse a marauding party said to be about 40 miles south of this place. 

On the evening of the same day I received information of the surprise of our graz- 
ing party under Captain Roberson near Wagon Mound by a party of Indians and 
Mexicans, in which we lost 1 man killed and 2 wounded, and 250 horses. Being 
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chee until the main oe ee eee The men 
were immediately ordered to dismount, conceal their horses as fur as possible, and 
take advantage of the rocks until the enemy should approach sufliciently near to 
enable us to make a charge, sending at the same time a detachment to the bank of 
the river to secure the water and prevent the enemy passing up the canyon in our 
rear. Our troops being thus disposed of, the fight commenced at the three several 
points and continued without intermission about four hours, the enemy alternately 
advancing and retreating as new recruits arrived. 

About sunset, having driven beyond our reach the Indians and Mexicans, finding 
lange portion of the troops out of ammunition, many of our men having ceased 
firing for want of it, and knowing that we would necessarily have to fight our way 
out of the canyon, as the enemy occupied the passes, I determined to reach the open 
ground at the top of the canyon before dark, which was effected in good order, 
except in fording the river, where the enemy, anticipating our movement, were 
cancealed in considerable numbers, opened a hot fire. wounding 2 of our men and 
killing several horses. After crossing the river we returned the fire of the Indians 
and drove them back with the loss of 5 killed and several wounded. We then pro- 
ceeded to the top of the hill in good order, reaching it at dark, whereupon our 
troops were immediately formed for action; bat no enemy appearing, we marched 
to water and encamped for the night, in view of returning to the canyon the follow- 
ing morning. Our number in the engagement was 77. The namber of the enemy 
could not be correctly ascertained, but have been variously estimated at from 400 to 
600, Our loss was | man killed and 3 slightly wounded, while the enemy’s loss was 
reported at 41 killed. The nomber of their wounded vould not be ascertained, as 
they were removed off the field as fast as they fell. 

On consulting with the officers the next day, 27th, and finding that that portion 
of our troops farnished by the grazing parties (composing much the largest portion 
of the command) were entirely ont of ammunition, we were reluctantly compelled 
to suspend operations until a farther supply could be obtained. Upon reentering 
the canyon we found that the enemy had left on the night after the battle in great 
haste, leaving horses, cattle, camp equipage, etc., not taking time to scalp or strip 
our man lost in the action, as is their eastom. We pursued them with all possible 
dispatch to their first camping ground in their retreat, where, from appearances, they 
bad made a division of their property and forces. We continued to follow their 
traces many miles in the plains, until, getting among large herds of mustangs, or 
wild horses, it became impossible to track them farther. Onr horses being much 
fatigued and tenderfooted from our travel over the rocks, we returned to our present 
camp near Wagon Mound. Since the 26th of May (as far as my knowledge extends) 





there has been no farther depredations committed in or marauding parties infesting” 


this portion of the Territory. 
Respectfully, yours, etc., D. B. Epmosxson, 
‘ajor, Commanding Detachment, ete. 
Col. 8. Price, 
Commenting Army in New Mexico, 


[OMeinl public proclamations regarding insurrections. Records War Department.) 


ARMY OF THE WEST—MASSACRE OF GOVERNOR BENT AND OTHER AMERICANS AT TAGS— 
BATTLES OF CASADA, BLEMBODA, TAOS, AND MORO—AMERICANS VICTORIOUS, 


On the 13th of January, 1847, Charles Bent, governor of the Territory of New 
Mexico, left Santa Fe, the seat of government, for Taos, his place of residence, 
While there the friends of two Pueblo Indians who where confined in prison at that 
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they found the Mexicans and Indians strongly fortified. A few rounds were fired by 
the artillery that evening, but it was deemed advisable not to make a general attack 
then, but wait until morning. The attack was commenced in the morning by two 
batteries under the command of Lieutenants Dyer and Wilson, of the Regular Army, 
and Lieutenant Harsentiver, of the light artillery, by throwing shells into the town. 
About 12 o'clock m. a charge was ordered and gallantly executed by Captain 
Burgwin’s company, supported by Captain MeMillan’s company, and Captain Ang- 
ney’s battalion of infantry, supported by Captain Barbee’s company. The church 
which had been osed as a part of the fortifications was taken by this charge. The 
fight was hotly contested antil night, when two white flags were hoisted, but were 
immediately shot down, In the morning the fort was surrendered. In this battle 
fell Captain Bargwin, than whom a braver soldier or better man never poured out 
his blood in his country’s cause. 

The total loss of the Mexicans in the three engagements is estimated at 282 killed; 
the number of their wounded is unknown. Our total loss was 11 killed and 47 
wounded, 3 of whom have since died. 

Killed. —Privates Messersmith, Graham, Papin, First Sergt. A. L. Caldwell, Private 
R. T. Bower, First Sergt. G. B. Ross, Privates Brooks, Levicy, Hansuker, J. Troax, 
and Sergeant Hart. 7 

Wounded,—Colonel Price, Capt. J. H. Burgwin (since died), First Lieutenant Van 
Valkenberg (since died), Captain McMillan, First Lieutenant Irwin, First Lieut. T. G. 
West, Lieut. J. Mansfield, Sergts, A. V. Aull, Caspers, J. Vanroe, Furguson, Cor- 
porals Jones and Ingleman, Privates Aulman, Murphy, Mezer, James Austin, A. 
Lewis, J. H. Calaway, John Nagle, J. J. Sights, Henry Fender, Johnson, R. Hewitt, 
Howser, Ducoing, J. Moon, Gibbons, J. L. Linneman, §, Blodgett, Crain, R. Deets, 
G. T. Sickenberg, Hagenbaugh, Anderson, Beach, Hutton, Hillimae, Walker, 
Schneider, Shay, Near, Bremen, Bielfeldt, Jod, Kohn. 

On the 25th ultimo Captain Hendly (of Colonel Willock’s battalion), who was in 
command of the grazing parties on the Rio Moro, marched with 80 men to the town 
of Moro to suppress the insurrection there and arrest the murderers of Messrs, Cul- 
ver, Waldo, Noyes, and others, who were massacred at that place, 

He found a body of Mexicans under arms prepared to defend the town, and while 
forming his men into line for attack a small party of the insurgents were seen run- 
ning from the hills. A detachment was ordered to cut them off, which was attacked 
by the main body of the enemy. A general engagement immediately ensued, the 
Mexicans retreating to the town and firing from the windows and Joopholes in their 
houses. Captain Hendly and his men closely pursued, rushing into their houses 
with them, shooting some, and running others through with bayonets. 

A lange body of the insurgents had taken possession of an old fort and commenced 
a fire from the loopholes upon the Americans. Captain Hendly, with a small party, 
had taken possession of an apartment in the fort and, while preparing to fire it, was 
shot by a ball from an adjoining room. He fell, and died in a few minutes. Our 
men, having no artillery and the fort being impregnable without it, retired to Las 
Vegas. The enemy had 25 killed and 17 taken prisoners. Our loss, 1 killed and 
2 or 5 wounded, 

On the Ist instant, Captain Morin, who had been ordered from Santa Fe by Colonel 
Willock to sueceed Captain Hendly in the command, proceeded with a body of men 
and one piece of cannon to Moro and razed the towns (Upper and Lower Morro) to 
the ground, the insurgents having fled to the mountains. Several Mexicans were 
captured, supposed to be concerned in the murder of Messrs. Culver, Waldo, and 
others, and after many threats were forced to show where the bodies were buried. 
Seven of them were found and carried to Las Vegas for interment.—Government 
Printing Office, Sante Fe, February 15, 1847. 
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motto for his perversity, the word ‘‘Canton,” and now itis ‘The reunion of Taos!” 
Behold the works of the champion who guides thé revolution! And ean there bea 
single man of sense who would valuntarily join his ranks? I should think not. 

Another of his pretended objects is to wage war against the foreign government. 
Why, if he is so full of patriotism, did he not exert himself and lead troops to pre- 
vent the entry of American forces in the month of August, instead of ylutting his 
insane passions and showing his martial valor by the brutal sacrifice of defenseless 
victims, and this at the very time when an arrangement between the two Govern- 
ments, with regard to boundaries, was expected? Whether this country has to 
belong to the Government of the United States or return to its native Mexico, is it 
not a gross absurdity to foment rancorous feelings toward people with whom we are 
either to compose one family or to continue our commercial relations? Unquestion- 
ably it is. 

To-day or to-morrow a respectable body of troops will commence their march for 
the purpose of quelling the disorders of Pablo Montoya in Taos. The Government 
is determined to pursue energetic measures toward all the refractory until they are 
reduced to order, as well as to take care of and protect honest and disereet men; and 
1 pray you that, hearkening to the voice of reason, for the sake of the common 
happiness and your own preservation, you will keep yourselves quiet and engaged in 
your private affairs. 

The term of my administration is purely transitory. Neither my qualifications nor 
the ad interim character, according to the organic law in which I take the reins of gov- 
ernment, encourage me to continue in so difficult and thorny a post, the duties of 
which are intended for individuals of greater enterprise and talents; but I protest to 
you, in the utmost fervor of my heart, that I will devote myself exclusively to 
endeavoring to secure you all the prosperity so much desired by your fellow-citizen 
and friend, 


Doxaciaxo Vier. 
Santa Fe, January 22, 1847. 


(Cirenlar,) 
SUPREME GOVERNMENT OF THE TERRITORY. 


When a father of a family neglects or, more properly speaking, feigns not to per- 
ceive the misbehavior of his children, and permits them to escape merited punish- 
ment, their propensity to indulge in excesses continually increases until the habit 
is so confirmed that not even the seyere punishment imposed by laws is sufficient to 
check them in the career which they have marked out for themselves; and the same 
is the case with a whole people under similar circumstances, Taos, whose beautiful 
valley rewards with abundant fruit the labors of industry, sheltered in her bosom a 
class of population wholly demoralized, the history of whose civil existence is a 
record of a series of crimes. In the year 1837 the flames of the revolution of La 
Canada having been extinguished, they were kindled anew in this valley. The timely 
measures adopted by General Armijo to quench them and the execution of some 
rebels who were taken between this and La Canada gave peace to the country for a 
time, and order wasin appearance reestablished; but as the rebels were not punished 
with due severity at the very places where they had confederated, nor subjected to 
the necessary restrictions, they remained unawed, Very soon, therefore, after their 
rout at the little gap these people of Taos began to manifest the evil intentions which 
they harbored in their bosoms, in consequence of the impunity of their first crimes 
and of those which they have successively committed, until that which they recently 
perpetrated with so much savage inhomanity, which has covered us with mourning 
and plunged us in grief and sad recollections. 

In the year 1843 they rose and sacked the tithe granaries tivated at various points 
in the valley of Taos, and the Government, shrinking from the duty of punishing 
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Sante Fe, March, (847. — 

Sr: Since my letter of the 16th February a number of persons engaged in the late ~ 
rebellion have been brought to trial before the United States district court for this 
Territory. Antonio Maria Trojillo was found guilty of treason, and received the 
sentence of the court. 

A petition was immediately laid before me, signed by the presiding justice, one of 
associate justices, United States district attorney, the counsel for the defense, most - 
of the members of the jury before whom the accused was tried, and many of the 
most respectable citizens, praying that the execution of the sentence of the court be 
suspended until a petition could be laid before the President of the United States for 
the pardon of the prisoner, on the ground of his age and infirmity. 

Though feeling assured that the accused had had a fair trial, and had been justly 
sentenced and legally convicted, I still feel justified in granting the prayer of the 
petition, signed as it was by the court and the jury before whom he was tried and 
convicted. 

Tam informed that a petition will be immediately forwarded to the President 
praying for the pardon of Trujillo on the ground above stated. I trust the President 
will give the matter careful consideration. The prisoner is about 75 years of age 
necessarily infirm, and evidently near the end of his days; and, although as the head 


_of an influential family, much was done in his name to excite and forward the late 


rebellion, still, on account of his years and the near termination of his career, | can 
not but consider him a proper subject for the mercy of the Government. 

The United States district court is still in session at this capital, having under trial 
three indictments for treason against three prominent persons in the late rebellion. 
Twenty-four prisoners have been discharged for want of testimony to indict them for 
treason, and also on the ground that they have been under the influence and deceived 
by the representations of men who had always exercised tyrannical control over them. 

Tam informed that there are upward of 40 prisoners confined in the northern dis- 
trict awaiting their trial at the coming term of the United States district court for that 
district. 

I can not do less than commend the diligence and at the same time the fairness 
and justice with which the tribunals of the Territory discharge their duties. 

With the highest sentiments of esteem, truly, your obedient servant. 


Dowactano Vir. 
Hon, James Buenanan, 


Secretary of State, Unitect States, 


Saxta Fr, March 20, 1847. 

Sr: A few days since the colonel commanding received a deputation of principal 
men from the Navajo Indians, from whom he exacted a promise that all the prison- 
ers and stock taken in their late maranding expeditions against the settlements of 
the southern district should be restored by the end of the present month, 

T have no confidence of the fulfillment-of the promise; indeed, these Indians con- 
tinue to commit daily outrages in the disregard of their promise. I hope measures 
will be immediately taken by the officer in command here to compel not only a res- 
titution of property and prisoners, but to secure for the future respect for our arms 
and Government and a lasting submission on the part of these tarbulent savages. 
The interest and prosperity of the Territory urgently demands it. 

In the late attacks of these Indians many citizens have been deprived of their all, 
and unless something be speedily done to prevent further depredations the native 
citizens will have just cause to complain that the promises made to them by Brigadier- 
General Kearny, to the effect that they should be protected ayninst these Indians, 
their ancient enemies, bas been shamefully violated and disregarded. 
























(Reports on the Insurrection against: 
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Sim: I have the honor to inelose 
Colonel Burton and the officers 
received by me on the 15th of June | 
the insurrection in the peninsula, 
credit upon all concerned. I ean onl: 
Heywood's defense of San Jose; of C 
of war at San Antonio, and of 
at Todos Santos, 


* * +* 


Gen. R, Jones, 
Adjutant-General, Washington, D. C. 
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or above the parapets. On the morning of the 6th the enemy appeared to he a little 
scattered, a considerable force being seen riding about some distance from the town, 
and at the same time a strong party of them, posted at the lower end of the street, 
were keeping up an annoying fire upon us. I judged this a favorable opportunity to 
take a sortie upon them, and, taking 25 men with me, closed with them and dis- 
lodged them, driving them into the hills without the loss of a man on onr part, and 
returned to the euartel, , 

On the morning of the 7th it was reported to me that the enemy had broken into 
the houses on the main street, and there was some property exposed which might 
be secured, I took a party of men and went down and bronght up a number of 
articles belonging to the Californians who were in the enartel; some distant firing 
took place, but no injury was sustained, On the same day, hearing there were some 
stores of rice and tobacco in a house some 300 yards down the main street, I deter- 
mined upon an effort to obtain them, and sallied ont with $01imen; these were imme- 
diately fired upon from several different quarters, and some fighting ensued, resulting 
in the death of one of my volonteers—shot through the heart. We charged down 
the end of the street, and drove the enemy to the cover of a cornfield at the ontside 
of the town, where they were considerably reenforced, and recommenced a hot fire; 
but we were enabled to save a part of the articles which we were in search of, though 
we found that the enemy had anticipated us in this object, having forced the build- 
ing from the rear. On the afternoon of the following day Ritchie's schooner, having 
provisions for us from La Paz, came in sight and anchored, but a canoe which was 
enticed toward the shore by a white flag displayed by the enemy was fired upon, 
and the schooner immediately got under way. On the 10th the enemy had entire 
possession of the town; they had perforated with portholes all the adjacent houses 
and walls, oecupying the church, and, hoisting their flagon Galindo’s honse, 90 yards 
distant, held a high and commanding position, which exposed our back yard and the 
kitchen to a raking fire, which from this time forth was almost incessant from all 
quarters upon us, the least exposure of person creating a target for 50 simultaneous 
shots. The enemy appeared to have some excéllent rifles, among other arms; and 
some of them proved themselves tolerably sharp shooters, sending their balls con- 
tinually through our portholes. 

On the 11th the fire was warm, but on our part it was rarely that we could get 
sight of them. In the afternoon of this day we had to lament the death of Passed 
Midshipman MeLanahan, attached to the United States ship Cyane. A ball striking 
him in the right side of the neck, alittle below the thyroid cartilage, lodged in the left 
shoulder. He died in about two hours. He was a young officer of great promise, 
energetic, of much forethought for his age, and brave to temerity. All lamented his 
untimely fate and all bear willing testimony to his worth. On the morning of the 12th, 
at daylight, we discovered that the enemy had thrown upa breastwork upon the sand, 
about 150 yards to the northeast of the cuartel and entirely commanding our water- 
ing place. We fired several round shot at it with little effect. We succeeded in get- 
ting in sore water at night, but at great hazard, the enemy being in strong foree and 
kept a close watch upon us. Their force was over 300, speaking within bounds. I 
immediately commenced digging a well in the rear of Mott's house, which is the low- 
est ground. T found that we had to go through rock and judged we should have to 
dig about 20 feet. T thought it impudent to blast, as the enemy, suspecting our inten- 
tion, would throw every obstacle in our way. The men worked cheerfully on this 
and the succeeding day against all difficulties, Our situation was becoming now an 
imminently critical one, having, with the greatest economy, but fou days’ water. 
On the 14th we continued digging for water. We found that the enemy hac thrown 
up a second breastwork, more to the westward, giving them a cros fire upon our 
watering place. There wax « continual fire kept up upon the enartel during the day. 
At 3 o'clock 30 minutes p. mm. a sail was reported in sight, which proved to be the 

































the severe fire that this heroic 
we have not positively | 
report says 35; wounded not known. 
upon the cuartel I can not speak wi 
know of a number of wounded, o 
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Lieutenant, United Ste 
Lient. Col. Henry 5. Burro, 
United States Army, Commanding Troops in 
True copy: 


First Lieutenant, Third Artillery, Act 
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Unsiren Srares Banracks, 
La Paz, Cal., March 10, 1848. 
Sir: I have the honor to continue my report of January 16, 1548. 
From the arrival of the U. 8. sloop of war Cyane at this place on the Sth of Decen- 
ber, 1847, until the time of her departure, and the arrival of the U. 8. storeship 
Southampton, February 11, 1848, nothing of particular importance occurred in this 
pertion of Lower California, the enemy haying removed the main body of their force 
to invest San Jose, leaving a few outposts on the roads leading to this place for the 
porpose of cutting off all our communications with the interior of the country. 
On the 8th of February I received a communication from the commander of the 
Mexican forces, which is herewith inclosed with my reply, marked ‘A.”’ 
The arrival of the Cyane at San Jose was very opportune, as the gallant little gar- 
rison of that place was closely invested and in a distressed condition. 
The report of Lientenant Heywood, United States Navy, commanding at San Jose, 
is herewith transmitted, marked ‘‘B."’ [can not omit this opportunity of express- 
ing my own gratification and that of my command with the cordial 
whenever necessary, of Captain Du Pont and his officers during the time the Cyene 
was here. 
About the 13th of February we began to collect horses and saddles for the purpose 
of mounting a portion of this command. 
On the night of the 26th of February Lieutenant Young, with a small party, sur- 
prised an outpost of the enemy about 7 leagues distant and captured three men. 
On the night of the 26th of February Lieutenant Matsell, with a small party, sur- 
prised another outpost about 6 leagues distant and captured two more. 
Captain Steele endeavored to surprise another outpost a few nights afterwards, but 
the enemy, receiving information of his movements in spite of his precautions, were 
not to be found. 
* . * . * * 
H, 8. Burros, 
Lientenant-Colonel First New York Volunteers, Commanding, 
Lient. W. T. BHERMAN, 
Firet Lieutenant, Third Artillery, 
Acting Assistant Adjutent-General. 
True copy. 
W. T, Sterman, 
First Lieutenant, Third Artillery, 
alcting Assistant Adjutant-General. 


Hxapquarrens Unirep States BARRACKS, 
La Paz, Lower California, March 20, 1848. 

Sm: [ have the honor to report that on the evening of the 15th instant Captain 
Steele, New York Volunteers, commanding a party of First New York Volunteers, 
accompanied by Lieutenant Halleck, United States Engineers, Suneon Perry, 2 
foreigners, residents in the country, and 3 friendly Californians acting as guides, 
aggregate 34, left this place with orders to attack an outpost of the enemy, about 5 
leagues distant; or if, from information received on the route, it should prove prac- 
ticable, to make a forced march upon San Antonio, the enemy’s headquarters, and 
endeavor (o rescue the American prisoners of war at that place. 

The forced march upon San Antonio was made with great success; the enemy was 
surprised, several killed and wounded, two Mexican officers and one soldier taken 
prisoners, several artos and a small quantity of ammunition destroyed, the official 
correspondence und the flag of the enemy captured, one ambuscading party of the 
evemy defeated, and the command safe in La Paz within thirty hours from the time 
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and being too tired to pursue them, we collected all the arms they abandoned (some 
$0), their trumpet, bullet molds, ete., destroyed them, and left them in the plaza, as 
if was impracticable to carry them with us. 

T have to record the loss of one of our number, Sergt. Thomas M. Hipwood, of B 
company, who fell dead in the change, pierced by a bayonet and two balls. ‘A better 
and u truer man never fell in his country's service or the performance of his duty, 
and his loss will ever be lamented by those who knew his worth.” 

Pantaloons, cravats, hats, horses, saddles, attest the numerous narrow escapes, but 
none wounded, 

Not more than half an hour elapsed before we were on our way back. We halted 
ataranch after traveling some 10 miles (owing to the accession to our number of 
men, and but one or two horses, many had to walk that distance) for the first time 
to refresh. In two hours we were on our way again, but little recruited in strength, 
Proceeding siowly, we reached the mountain pass of Trincheras a little before sunset 
and were just entering an arroyo, bordered by elevated banks and a thick growth of 
underbrush, when a fierce fire of masketry opened upon us in front; a dismonnt and 
rally in front was bnt the work of an instant, the men standing fire like veterans. 
1 ordered the advance guard to deploy the right and left, who drove them from tree 
to tree and hill to hill, while the main body proceeded slowly, leading their horses, 
until we had passed the dangerous ground, when we mounted and took a different 
road, diverging to the right, which would make the distance much farther, but the 
traveling much safer. 

There was none wounded on our side, One of the captives, Captain Calderon, 
received a severe wound froma rifle ball in the right breast from the fire of the 
enemy, which did not preyent his riding, however; the horses received several 
wounds, but not so as to disable them. The loss on the part of the enemy was some 
five or six killed and wounded. We continued our march, proceeding some 3 miles 
farther, when our rear guard was attacked; but on firing one musket at them, they 
scampered off and scarcely a charge ensued. We proceeded cautiously, but our 
horses were getting now so fatigued that they would lie down, and it was with the 
greatest perseverance and exertion that we continued advancing, but finally arrived 
at the barracks on the morning of the 17th at 2 a.m. 

Having accomplished the extraordinary distance of 120 miles (the route we took) 
in less than thirty hours on the same horses, with but little food or refreshment, 
stopping but once to feed, through the most rocky country and the roughest road 
that can be traveled, and by men many of them totally unused to riding and with- 
out any previous preparation, I can not express in terms too commendatory the cool- 
ness and bravery displayed by the men of my command. Acting Lieutenant Scott, 
B Company; Sergeant Peasley, A Company, and Sergeant Denneston, B Company, 
were conspicuous, 

To Surg. Alexander Perry, Lieutenant Halleck, United States Engineers, most 
sincere thanks are due for their counsel and assistance. And to Mr. Herman Ehren- 
berg, “my volunteer aid,” to say that he fally sustained that reputation for gal- 
lantry, coolness, and bravery that has been awarded to him on former occasions is 
enough, And to Luz, Morano, and to Juan de Dios Talamantis, our Californian 
guides, I am greatly indebted. Their bravery and fidelity deserve to be duly 
appreciated, P 

Respectfully, your obedient seryvan 
Seymour G. STEELE, 
Captain, Firat New York Regiment, Commanding. 
Lieut, Col. Hexry 8, Burron, 
United States Army, Commanding United States Forces, ete, 
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of | officer and 25 noncommissioned officers and privates, on the Eth instant, for the 
purpose of communicating with Captain Dupont, commanding U. 8. sloop of war 
Oyane. He returned here on the 11th instant, having captured 10 prisoners on his 
march and taken a number of arms. 

From him I learn that the naval force at San Jose have thirty-odd prisoners, and 
among others Mauricio Castro, the self-styled political chief of Lower California, 
Lieutenant Selden, with a party from the Cyane, made a most opportune march on 
Santiago, where he captared a number of the enemy who had fled from the field of 
Todos Santos. Castro, who commanded the enemy's forces in the action on the J0th, 
was arrested near Maria Flores by the civil authorities and delivered up to Lieutenant 
Selden. 

During the stay of our main body at Todos Santos 14 prisoners were captured, 
among them two sons of the reverend padre, Gabriel Gonzales, officers of the 
Mexican forces. 

We left Todos Santos on the 5th instant and arrived at this place on the 7th. The 
result of this short campaign has been the complete defeat and dispersion of the 
enemy's forces. 

We have captured their chief and 6 officers and 103 noncommissioned officers and 
privates, and others are daily presenting themselves to the civil pie in dif- 
ferent parts of the country. 

The captured arms have been given to those rancheros known to be friendly to the 
interests of the United States for their protection, 

Tam, sir, with much respect, your obedient servant, 
Henny 8, Brrros, 
Lieutenant-Colonel, New York Volunteers. 
Lieut. W. T. SHeeM as, 3 
Acting Assistant Adjuiant-General, Tenth Military Department, 


Tonos Sastos, March 30, 1848. 

IT have the honor to report that after receiving your verbal order at 10 o'clock a, m. 
this day “‘to select the men" from ‘those of my company that were mounted, whose 
horses would be able to carry them more expeditiously to the junction of the road 
by the arroyo Muelle at its mouth with the road from Todos Santos, in the direction 
of Magdalena Bay one league and a half from Todos Santos, and there ascertain 
whether the enemy had passed toward Magdalena Bay, and if so to follow them; or 
if still remaining at Todos Santos to attack them or not, at my discretion,” I selected 
45 men, and at 1 p. m. arrived at the point designated, where I received information 
that the whole of the Mexican forces, numbering from 200 to 300, were lying in posi- 
tion on the main road leading out to Todos Santos and about half a league from it, 
I immediately dispatched a courier to you with this information, adding my determi- 
nation to attack him in the rear about the time you should approach from the front. 
The men and horses were then allowed one hour's rest—the latter having been fifty- 
six hours without feed. At2 p.m. we again mounted; at 3 passed through Todos 
Santos and passed as rapidly as our horses could bear us toward the point occupied 
by the enemy, who had been informed of our approach. When half a league with- 
ont Todos Santos we diseovered a body of cavalry posted, partly concealed among a 
heavy growth of cactac, at the foot of a steep ridge, and a body of Indians and Mexi- 
cans in line along its sum¢mit—in all about 120. The detachment was ordered into 
line within 60 yards of the first, and whilst forming, and before it could be dis- 
mounted, received the fire of thoee at the foot of the ridge, who retired toward those 
at the summit, where they were joined by a large number who came precipitately 
from the other side. 
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whole command arrived here, with Dy 
a copy of General Scott's General Orders, 
Before leaving Todos Santos Captain 
tenant Halleck and with me respecting th 
he was distinctly told, particularly by Lie 
oners they could not be shot without the s 
(Captain Naglee) could not, under the ci 
From San Tarins, April 8, 1848, Captain 
the report, approving of the course be had t 
return to La Paz. . 
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Actiny Assistant Adjutant-General, Tenth 
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T have no other news to communicate except that the country has been well cleared 
of its cursed vermin, and that there are not half a dozen Taquies south of Punitica- 
tion. [| have 5 prisoners with me, but shall shoot 2 of them when near La Paz, in 
sight of the rnin that they have cansed. 1 have sent with this a note to Lientenant 
Penrose for 150 rations of hard bread and 150 rations of coffee. Mr. Pendleton will 
not get here before to-night and will not be able to leave here before to-morrow 
evening. bd 

Very respectiully, your obedient servant, 


Lieut. Col. H. 8. Burton, 
Commanting, La Paz. 


H. M. Nacren. 


A true copy. 
Henry 8. Boros, 
Diewtenant-Colomel, New York Volunteers, 


' 


La Paz, Lower Cautrornta, April 11, 1848, 
Sim: In your unofficial note of to-day you mention your intention of shooting two 
of your prisoners when near La Paz, in sight of the ruin they haye caused, I am 
under the impression that your instructions will not admit of this course. You will 
therefore bring all of your prisoners to La Paz, 
Lam, sir, with much respect, your obedient servant, 
Henry 8. Burros, 
Lieutenant-Colonel, New York Volunteers, Commanding, 
Capt. HH. M. Naqvee, H 


New York Volunteers, 
A true copy, 
W. T. SHERMAN, 
First Lieutenant, Third Artillery, Acting Assistant Adjutant-General, 


Heanqgvarrens First Deracoment New York VOLUNTEERS, 
Todox Santos, March 81, 1848: 

Sie: You will leave this place this afternoon at 4 o'clock, with the mounted men 
from your company, for the ‘Cunano,”’ distant about 450 miles, on the road to Mag- 
dalena Bay, for the purpose of intercepting any of the enemy's forces which may 
move in that direction. On arriving at that place you will be guided in the course 
then to be pursued by such information as you may obtain, it being the object to 
follow and cut up the scattered forces of the enemy wherever they may be found. 
And even before reaching ‘‘Cunano" you will be at liberty to change your direction 
if, in your opinion, cireumstances justify you in doing so. If you should not again 
join the main body, you will proceed to La Paz after having accomplished, so far as 
yon may be able, the object indicated above. The movements of the main body 
will depend entirely upon the information respecting the enemy's position; but it is 
hoped that you may be able to communicate to headquarters anything you may 
learn of the enemy's operations. In your treatment of the Taquies you will be gov- 
erned by General Orders, No. 372, of IS47, of General Scott's, regarding them as 
robbers and murderers who are bound by no civilized rules of warfare. 

Tam, sir, very respectfully, your obedient servant, 
Henny 8. Burros, 


Liewtenent-Colonel First New York Votunterre, Commanding. 
Capt. TH. M. Naguer, 
Firat New York Volunteers, 
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It being impossible for our tired horses to go farther, enffering for the want.of food, 
barely living upon sprouts of the mesquit tree, and there being no water at the 
places I have named—frequently 30 and 50 miles apart—and learning that a number 
of Mexican officers with 30 to 40 men were concealed near San Antonio, | determined 
to return, and on the 6th I ordered Lieutenant Pendleton to ti ce the road by “Agua 
Colorado,” while I took that to ‘San [arius,’’ and to meet at ‘‘Coneja,’’ where the 
roads join. 

On the 7th I learned that two Mexican eoldiers were concealed about the premises 
of Don Juan Gomez De Ayer, a Portuguese, living at San Ilarius. He denied any 
knowledge of them until he was placed in arrest and ordered to be taken to La Paz, 
when he had them produced. One of them had been wounded at San Jose. 

On the morning of the 8th we reached Coneja, 40 miles, and Lieutenant Pendleton 
joined me and brought one prisoner that one of his patrols had taken near Agua 
Colorado. On the $th we entered Cunano, 18 miles. Here, as at Coneja, both on 
the Pacific coast, we found a little very brackish water and some salt grass of two 
years’ standing, there having been no rain during that time. We learned that there 
had passed, in all, about 90 persons during the 24 and 3d; that none had passed 
since; that the greater part of these had been driven from the other roads in conse- 
quence of our close pursuit, and they were so much pressed, knowing they would 
receive no quarter, that many of them had thrown away their arms. 

On the morning of the 10th we entered Carisalle, 45 miles, without water or grass, 
and hearing of the surprise of the Mexicans near San Antonio by Lieutenant Selden, 
of the Cyane, we rested our tired men and animals during the 11th, and on the 12th 
returned to La Paz, and Lieutenant Pendleton and Sergeant Roach on the 14th, the 
former bringing three and the latter two prisoners. 

Although not so fortunate as to come in close contact with many of the enemy, we 
have at least succeeded in preventing any rennion and in keeping them moving 
toward Loretto and Mulige, toward which points they have proceeded with the 
most astonishing rapidity. Since the evening of the 3lst of March we have passed 
over all the road and searched all the ranchos between Todos Santos and La Pay, 
and as far north as Punifwation, and cleared that part of the country with the ruin 
that threatened to destroy its vitality. 

During the pursuit we have traveled 350 miles over a road—or rather a path, for 
there are nothing but narrow mule paths in any of Lower California—through a 
worthless waste of sandy, rocky country, literally covered with the cactus and various 
species of leatless thorn bushes so closely matted together that none but a Californian 
with his leather clothes and armor on can pass through them. The sun was so hot 
that we could not travel under it, and there was no water except at the places named, 
which was frequently so brackish that the thirst was increased more than dimin- 
ished. At these places we found one, and never more than two, miserable huts, in 
which the occupants barely existed upon some milk and meat, and the cattle so 
exceedingly poor that they could hardly sustain their frames. 

My command suffered much from the burning sun, dust, and the want of (heir full 
rations, living upon nothing but hard bread and fresh beef, and more than half the 
time upon the latter alone. 

I have the honor to be, very respectfully, your obedient servant, 
Henry M. Nacuer, 
Captain, First New York Regiment, Commanding Detachment. 

Hewry 8S. Burtox, 

Lieutenunt-Qolonel First New York Regiment, Commanding, ete. 
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Lieut. W. T. Simran, 


Acting Assistant Adjutant-Ceneral, Tenth . 
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Prepared by Fraxk L. Joannint, of the Insular Division, War Department. 


[References are to pages. | 
A. 
Abacé: 
export duty on, in the Philippines: 218. 
Absorbtion: 
of Texas: 38. 


Acquisition of territory: : 
by the United States, right of, an inherent right of sovereignty: 66, 82. 
incidental to power to make war: 82. 
treaty-making power: 82, 94. 
by discovery and occupation, ete.: 51. 
for conversion into States: 81. 
of islands from Spain, report on legal status of: 37 et seq. 
confirmed by cession by treaty: 94. 
powers of governing newly acquired territory by United States: 66. 
right of United States to acquire: 66, 4, 108. ; 
methods of: 51. 
questions relating to, in United States, belong to political department: 47. 
(See Territory. ) 
Acts, reconstruction (see Reconstruction acts): 
nonintercourse: 220, 221. 
Adams, John Quincy: 
action on controversy between Andrew Jackson and Judge Fromentin: 139. 
declaration that Constitution, ete., does not extend ¢¢ propio vigore over newly 
acquired territory: 140. 
Administration: 
of estates of deceased persons in Cuba, etc. (See Collector of customs; Marti 
y Buguet; Dubuque, Jacob. ) 
Admiralty matters: 
courts can not be established by President in conquered territory: 22. 
courts in Porto Rico can not be granted jurisdiction by President in: 30. 
jurisdiction, in what courts exercisable: 95, 267, 268. 
(See Confiscation; Captures. ) 
Admittance (American vessel) : 
seizure of, during Mexican war: 22. 
condemnation of, as lawful prize: 22. 
libel filed against captain of war vessel: 22. 
opinion of court on: 22. 
Ahern, Capt. Geo. P.: 
in charge of forestry bureau in the Philippines, report of: 607. 
Akaba, the: 
case of: 420. 
TL 
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Allegiance—Continued. 
local or actual, definel: 115, 
natural, originally perpetaal: 115. 
may be absolute or qualified: 115. 
theory under the feudal law: 115, 
right to transfer, an inherent right of man: 116,477. 
consent to, is presumed from the fact of residence: 117. 
correlative of, is protection: 118. 
citizenship is not necessary resultant of acknowledgment of; 118. 
report on right of Spain to accept renewal of, ete.: 173. 
of inhabitants of islands affected by treaty of 1898 with Spain: 173. 
how American citizenship may be acquired: 119. 
rights of English subjects in American colonies: 116. a 
right of inhabitants of Alsace and Lorraine to retain, fo Franee: 475. 
(See Citizenship; Aliens, ) 
Alliance: 
treaties of, not binding upon new State formed by separation: 190, 303, $27, 630, 
Alsace and Lorraine: 
right of inhabitants of, to retain allegiance to France: 475, 
American civil. war: 
President's proclamation blockading Southern ports: 220. 
cotton and other articles treated as contraband: 222. 
end of, as regards private rights: 17, 363. 
public matters: 17,363, 364, 
American Commission at Paris, 1808; 
action of, regarding contract obligations: 183. 
position taken by, ete., must be supported by coordinate branches of Govern- 
ment: 154. 
position taken by, regarding Cuban bonds issued by Spain: 192. 
sovereignty of United States over Philippines: 247. 
declaration of, regarding open door in the Philippines: 331. 
American Insurance Company v. Canter: 
question involved in: 95, 
arguments, ete.: 93 et seq, 
opinion of Johnson, J.: 93. 
views of Marshall, Ch, J.: 94, 
American Mail Steamship Company: 
claim of, for services in towing United States transport McPherson, report on: 414. 
services rendered by, to be considered as rendered under contract: 417. 
what to be considered in settling claim of; 420-421. 
(See Salvage. ) 
American Publishing Co. v. Fisher: 
views of Brewer, J., on right of trial by jury in District of Columbia: 111. 
Annexation: 
of territory. (See Acquisition of territory; Territory). 
of Hawaiian Islands: 42, 
Appropriation: 
for expenses in marking, ete., boundary line between United States and Mexico: 
44, 101, 
for purchase of Louisiana, (See Treaty; Louisiana. ) 
for purchase of Alaska, discussion in Congress: 39-40, 152-157. 
Arcos, Duke of: 
Spanish minister at Washington, letter transmitting memorandum of claim 
Jos’ Cagigas; 528. y 
(See Cagigas, José, ) 































opinion of, maseding mir 
letter to Secretary of War r 
: waters: 556. 

(See Vessels. ) 
landing of cables in Cuba and P R 
letter to Secretary of War regarding bk 

28, 20, 188, 200, 
opinion of, on application to construct 
mining claims in Cuba, 

concession to Dady & C 

Torre Pld concession fo 

views on right of expatriation: 175. 
extra allowances to army off 


B. 


Bank of the United States: 
act of Congress to incorporate subscribers to 
establishment of branch in New Orleans: 7 

Banks and banking: 
in the United States subject to legislative reg 
property rights subject to jus publicum: 259. 
act of Philippine Commission to prevent 

currency not in contravention of princi 
erty rights in the United States: 260. 

Batteries, stationary: 

left by Spain in Cuba and Porto Rico, report 
tion of: 566-571. 
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Batteries, stationary—Continued. 
failure of evacuation commissions to agree as to disposal of: 567. 
in the Philippines and Guam, agreement as to: 567. 
Baylies, Capt. James: 
collector of customs at Cienfuegos, Cuba: 478. 
(See Dubuque, Jacob. ) 
Beds of streams: 
in Porto Rico, ete., the property of the Crown: 496. 
(See Streams. ) 
Belligerent occupation. (See Military occupation.) 
Belligerent parties: 
in a public war are independent nations: 211. 
not required to pay for damages to property in track of war: 341, 343. 
may occupy and seize property of private individuals without liability for com- 
pensation: 345. 
Belligerent rights: 
authority of United States to exercise, in dealing with insurrection in the Phil- 
ippines: 211-218. 
customs duties exacted by government of Philippines enforced by exercise of: 
211. 
may be exercised by sovereignty engaged in suppressing insurrection: 212. 
exercixe of, by United States in Philippine Islands not affected by treaty of peace 
with Spain: 216, 
right of United States to exercise, in territory in insurrection: 227. 
confiscation of enemy’s property: 87. 
right to levy contributions on enemy’s property: 217. 
Benton, Thomas H., Senator: 
description of debate in Congress on extension of Constitution to Upper Cali- 
fornia and New Mexico: 96 et seq. 
statement regarding origin of doctrine announced in Dred Scott case: 84. 
“Thirty Years in the United States Senate,”’ quoted: 96-100. 
Birkhimer: 
on situation existing in rebel States: 18, 365. 
regulation of trade, ete.: 225, 308, 325, 338. 
on military government: 18, 363. 
Black, Wm. M.: 
chief engineer of Habana: 453. 
Blair, Frank P., district attorney in New Mexico: 
letter to Attorney-General regarding prosecution of insurgents: 271-272, 501-502. 
Blockade: 
right of Federal authorities to, ports of rebellious States: 211. 
Lincoln's proclamation declaring, of ports of rebellious States: 220. 
Board of harbor works of Ponce, P. R.: 
application of, to United States Government for assistance in collecting claim 
against Spain: 484, 485. : 
how created: 484. 
approval by Secretary of War of views set forth in report: 485. 
Bonds of Cuba: 
statement of Whitelaw Reid regarding: 187. 
amount issued by Spain: 192. 
declarations contained in: 192. 
contention of Spanish Coinmission at Paris (1898) regarding: 192. 
American Commission at Paris (1898) regarding: 192: 
Boundaries: 
of Mexican Republic, designated by treaty of 1848; 41. 
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Caja de Muertos (island): 
report on annulment of title to, granted by General Henry: 448-451. 
Calero, Juan B.: 
report on application of, to annul judgments rendered by courts of Cuba: 486. 
denial of application by Secretary of War: 487. 
Calhoun, John C.: 
debate with Webster regarding extension of Constitution to Tipser Calliorat 
etc. : 96 et seq. 
debate with Webster in 1849 regarding extension of Constitution over newly 
acquired territory; 140 et seq. 
doctrine of extension of Constitution over territory promulgated by: 140, 
contrary views entertained by, while Secretary of War under Monroe; 140. 
California: 
conquest of, title acquired by: 166. 
accomplished by campaign of 1846: 166, 
when complete: 384, 468. 
customs duties, levy of, on products of: 102, 167. 
circular of R. J. Walker: 102, 167. 
exacted by government of civil affairs: 166, 
instructions of Wm. L. Marcy, Secretary of War, to Colonel Mason: 102, 
military government, establishment and origin of: 12. 
how instituted: 13. 
continued existence of: 16, 20. 
announcement of Colonel Mason: 101. 
navigat' on laws, enforcement of: 103, 167. 
post routes, act of 1848 establishing: 101. 
tariff of the United States, enforcement of: 103, 167. 
end of Mexican rule in: 28, 359, 390, 492. 
letter from Buchanan to Vorhies regarding post-offices: 102. 
bound and privileged by Constitution ex proprio vigore: 103. 
a part of the Union on exchange of ratifications of Mexican treaty: 102, 167. 
annexed by treaty with Mexico. 
recognition of, by Congress as a part of the Union: 102, 167. 
act of Congress extending revenne laws over: 167, 169. 
organization of independent State government: 169, 243. 
refusal of Congress to recognize Senators and Representatives: 169, 243. 
message of President Taylor regarding collection of revenues in: 170. 
validity of grants of pueblo lands: 383, 384. 
termination of authority of Mexican officials: 384. 
insurrection against military government; 689-730, 
relinquishment of, by Mexico, by treaty of 1848: 41, 
title of United States perfected by conquest: 41, 81. 
debate on question of extending Constitution to: 96 et seq. 
acts of Congress extending boundaries to include: 101, 
laws relating to treason, me 672. 





trade of Vermont and Northwest Territory with, under first tariff law: 158, 
Capitation tax: 
constitutional provision regarding: 92. 
Captures on land and water: 
constitutional provisions regarding: 25, 63, 267,622. 
in war, vest primarily in the sovereign: 108. 
13635—012—47 


Chinese immigration: 
prohibition of, into the Ph 

Citizenship of inhabitants of 
allegiance must not be © 
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Citizenship of inhabitants of islands, etc.—Continued. 
of inhabitants of the Philippines, Congressional resolution regarding: 247. 
of Spain, laws regarding: 173,174. 
rights guaranteed persons residing in ceded islands: 474. 
legal standing of, in courts of Cuba: 476. 
jurisdiction over estates of deceased, in Cuba: 476. 
(See Expatriation; Allegiance. ) 
Civil code of Spain: 
provisions regarding citizenship: 174. 
Civil government: 
in rebel States inimical to the Union: 18 
right of President to form, for conquered territory during the war: 25. 
may be terminated by Congress: 25. 
in Cuba, authority of Commander in Chief to participate in: 34. 
in Porto Rico, necessity of establishment: 25. 
in the Philippines, establishment of, a war measure: 229. 
powers of, exercised by military and civil officials: 231. 
how administered: 232. 
Civil law and penal law continue in force in enemies’ territory under military gov- 
ernment, etc.: 14, 198. 
continued in force in territory acquired by United States in war with Spain: 110. 
of Spain. (See Civil code.) 
Civil procedure: 
provisions of Spanish code of, regarding wrecks: 561. 
(See Vessels. ) 
Civil rights. (See Rights.) 
Civil war: 
to what contests term may be applied: 212. 
(See American civil war. ) 
Claiborne, Governor W. C.: 
exercise of legislative and judicial powers in Louisiana: 30, 43. 
letter from Secretary Gallatin to, instructions for taking possession of Louisiana: 
159. 
Claims: 
of aliens against the United States can not be presented to Congress: 340. 
for unliquidated damages against United States must be presented to State 
Department: 339, 409. 
rule of Congress regarding consideration of: 340, 409. 
letter of Hamilton Fish regarding: 340. 
must address (;overnment through diplomatic representatives of their own 
Government: 340, 341. 
casea in which aliens may maintain suits in United States Court of Claims: 
344. 
which can be adjusted and considered by War Department: 616. 
(See Herrera, Sobrinos de. ) 
Cocoanut palins in the Philippines: 
value, ete.: 608. 
Cocoanuts: 
export duty on, in the Philippines: 218, 
Code of civil procedure of Spain: 
provisions regarding wrecks: 561. 
(See Wrecks. ) 
Code of commerce of Spain: 
provisions regarding wrecks: 561. 
(See Wrecks.) 
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unlawful: 222. 
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authority of President to control a 
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Eth! of; an incident of military go 
permission of foreign nations to, aes. 'g 
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with Sula Islands. (See Sulu Islands.) 
treaties, suspended in the presence of war: 3: 
right of Congress to regulate and control, it 
Birkhimer on regulation of: 225, 303, 325, 33 
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Common law: 
trial by jury is an essential part of: 110. 
belongs to the Anglo-Saxon race: 110. 
did not attach to territory acquired by United States in war with Spain: 110. 
can become of force in territory acquired by United States only by Congressional 
action: 110. 
Commutation of sentences: 
by courts of Cuba imposed upon persons serving the same in territory subject to 
Spanish sovereignty: 507-510, 
Concessions in Cuba: 
Foraker resolution regarding: 357, 367, 387. 
opinion of Attorney-General: 367. - 
passage of: 367. 
purpose of, as to municipal rights in Cuba: 387. 
effect of: 387. 
how restrictions created by, operate: 388. 
not to be construed as prohibiting municipality from exercising ordinary 
rights of ownership: 543. 
a voluntary renouncement by United States of fruits of conquest in Cuba: 544. 
right of Spain to grant, after signing of protocol of Angust, 1898; 585, 595-603. 
Confederation: 
right of States to impose export and import duties under: 237. 
Confiscation: 
_ of enemy's property: 87. 
report on: 264 et seq. 
is a sovereign right: 265, 
how right of, limited and controlled in time of peace: 265. 
is a belligerent right in time of war: 265, - 
all property within enemy’s territory is subject to: 265, 266. 
of private property more easily justified in civil wars: 265, 
distinction between property on the sea and on land; 266, 
establishment of prize courts to determine liability to, of captures at sea: 266. 
purpose of court proceedings in: 266. 
exercise of rights of impressment, reprisal, ete., constitute: 266. 
of property to compel peace: 267. 
Congress has authority to declare will of sovereignty regarding: 267. 
act of Congress for, of property used for insurrectionary purposes: 267. 
of rebel property: 267. 
of private property, right of, derived from laws of war: 269. 
not conferred by legislation, but may be regulated by: 269, 
to prevent use by enemy, is exercise of war power: 269. 
belonging to an insurgent, is an exercise of municipal power: 269, 
United States may exercise war powers, ete., while engaged in suppressing 
* an insurrection; 269, 
when intended as punishment for crime, must be authorized by legislative 
branch: 269, 
not the case when war powers of a nation called into action: 269. 
in the Philippines, as a punishment for treason against Federal Government 
of the United States: 270. 
as a punishment for resisting lawful authority of military govern- 
ment: 270. 
on land, when proper: 279. 
provisions of Spanish constitutions, etc., regarding; 398. 
laws of American colonies for. 277. 


— 
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Congress of the United States—Continued. 
powers of, to extend Constitution, ete., over newly acquired territory: 14C. 
proceedings in, on bill for payment of price of Alaska: 151 et seq. 
sovereign will of the people to be declared by: 151, 245. 
rights regarding government of territory etc., must be conferred by: 169. 
authorization to President to increase Regular Army: 215. 
excercise of war powers by: 233. 
Tight of, to impose taxes etc.: 92, 237. 
regulations of export trade by: 238. 
proceedings in, for impeachment of President Johnson: 24, 244. 
resolution of, regarding inhabitanta of Philippines: 247. . 
right of, to regulate and control trade in time of peace: 332. 
powers of, over public property: 67. 
recognition of California as part of the Union: 102, 167. 
Connecticut: 
cession of unoccupied lands to Federal Government: 123. 
laws relating to treason, etc.: 672. 
Conqueror: 
has right to displace preexisting authority: 15, 217, 226. 
powers of, unlimited: 15. 
by completion of conquest, becomes absolute owner of property conquered 108. 
right of, to levy contributions upon enemy: 217. 
Conquest: 
territory may be acquired by: 51, 85, 108. 
results from invasion: 86. 
title by, how acquired and maintained: 86. 
power to acquire territory by, veated in United States: 94, 108. 
payment of debt enforced by: 182. 
is a valid title: 244. 
boundaries of Union not enlarged by: 244. 
the definite appropriation of territory: 386, 543. 
rights of, are derived from force alone: 582. 
by term, is understood the forcible acquisition of territory, ete.: 582, 
Consent of the governed (x Allegiance: Expatriation): 114-118. 
Conspiracy: 
question of inserting charge of, in complaints against Neely and Rathbone: 
545-54. 
can not merge in misdemeanor: 546. 
merges in felony: 547. 
requirements of United States Revised Statutes to make offense a punishable 
one: 548. 
provisions of Spanish penal code regarding, to commit treason: 548. 
lése majesté: 448, 
rebellion; 54y. 
sedition: 54%, 
defined in Spanish penal code: 549. 
(See Treason. ) 
Constitution and laws of United States substituted by lawa of war under military 
government: 13. 
of Texas, amendment of, before passage of reconstruction acts: 18. 
obligation of United States under, to guarantee every State republican form of 
government: 22. 
provisions of, regarding war, letters of marque, rules concerning captures: 25, 63, 
86, #4, 622. 


Consular courts: 


Consuls and vice-consuls: 























vests power to acquire territory 
provisions of, relating to trial by 
extension of, and laws to Utah: 
provisions of, regarding trial of eri 
extension of, to the District of Colun 
limitations of, apply to Federal cour 













of boundaries of the 

declarations of Monroe, Adams, and 

over newly acquired territory: 140, 

Senate debate on extension of, oyer 

provision of, regarding raising of rev 
treaties: 167. 

under internal-revenue laws should be as univers 


171, -~" 

provisions of, for direct taxation: 171, 172, 
regarding taxes and duties: 91, 

imposition of export duti 
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establishment of, by Congress: 56. 

right of Congress to confer jurisdiction in ci 

constitutionality of Congressional legislati 

where maintained by United States: 59. 

statutory provisions regarding: 59. . 
opinion of Attorney-General Garland: 59. 








duties of, as to estates left by United States citizer 
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Contencioso-administrativo proceedings in Cuba: 
protest of M. F. Viondi against order regarding: 514-518. 
order of Cuban military government suspending: 514. 
review of Spanish procedure: 514 et seq. 
how instituted: 515. 
jurisdiction of, vested in civil chamber of Habana audiencia upon American occu- 
pation: 515. 
jurisdiction of appeals vested in supreme court of Cuba: 515. 
order contrary to provisions of treaty of peace with Spain: 516. 
provisions of treaty of peace regarding judicial proceedings: 516. 
revocation of order suspending: 518. 
Contract: 
subject to superior right of public to terminate, etc.: 204. 
personal, does not burden sovereignty of ceded territory, etc.: 206. 
is express or implied: 346. 
consent of owner essential to creation of: 349. 
Contract obligations: - 
United States not liable for, of Spain: 180, 182, 183, 184. 
Contributions: 
right of conqueror to levy, on enemy: 217. 
Converse \. United States: 
compensation to officers for extra services: 424. 
(See Army.) 
Cook, Mortimer: 
report on disposition of effects of, in the hands of the Philippine military gov- 
ernment: 519-623. 
(See Collectors of customs. ) 
action of Secretary of War as to effects of: 523. 
Cooley’s Constitutional Law: 
cited: 35. 
Corea. (See Korea. ) 
Corporations: 
can not be ereated in Porto Rico under laws in force under Spanish duminion: 491. 
are the creatures of a law: 492. : 
how incorporated under Spanish laws: 492. 
Countess of Buena Vista. (See Buena Vista, Countess of.) 
Court of Claims of the United States: 
cases in which aliens may maintain actions in: 344. 
Courts: 
admiralty, can not be established by President in conquered territory: 22. 
established in Mexico by American commander agents of military power: 22. 
must await action of Congress for jurisdiction over newly acquired territory: 30. 
ordinary, of prior government continue in existence: 30. 
in Porto Rico can not be authorized by President to pass on rights of the United 
States: 30. 
consular, establishment of, by Congress: 56. . 
right of Congress to confer jurisdiction in civil matters upon: 58. 
where inaintained by United States: 59. 
statutory provisions regarding: 59, 
opinion of Attorney-General Garland regarding: 59. 
created in Territories are not Federal courts: 114. 
in Cuba— 
legal standing of Spanish subjects before: 476. 
provisions of treaty of peace regarding judgments rendered by: 486, 487, 509. 
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Cuba—Continued. 
Cuban and Pan-American Express Company, report on contract with United 
Railways of Habana, ete,: 511-513. 
annulment of, by General Wood; 511. 
objections urged against, by Cuban authorities: 511. 
provisions of contract: 512. 
validity sustained by Cuban government: 513. 
exercise of sovereign rights in, by Spain after protocol of August, 1898: 584. 
extradition of fugitives from justice who have taken refuge in, under military 
government: 523-526. 
how to be effected: 525, 526. 
fortifications, report on suggested agreement with Spain as to disposition of: 
566-571. 
franchises, report on grant of, by Spanish officials after the signing of the pro- 
tocol of August 12, 1898: 595-603. 
(See Foraker resolution. ) 
governor-general of, report on payment of salary out of Cuban revenues: 422- 


(See Wood, Maj. Gen. Leonard. ) 
highways and streets— 

report on right of railways to cross, ete.: 374-391. 

provisions of general law of public works and other laws: 379-380, 

owned by municipalities: 378. 

rights of municipalities to alienate rights to: 378. 

regulate and control nse of : 378. 

land dedicated to public use as, is public property: 382. 
imprisonment, provisional, to be counted as part of term of sentence: 508. 
independence of the peopleof, ete., joint resolution for the reeognition of: 31,361. 
invasion of, purpose of: 199. 
judgments, provisions of treaty of peace regarding, rendered by courts of: 487, 

509 


Matadero River, concession for canalization of, report on: 571 et seq. 
application for concession by Peldez de Amigo and Gomez de Aranjo: 572. 
authority to construct canal granted: 572. 
purchase of concession by Habana Canal Company: 572. 
report of Brigadier-General Ludlow on: 572. 

Habana Canal Company entitled to exercise rights created by concession: 
578. 
concession prima facie lawful: 577. 
construction of, recognition: 578. 
courts of Cuba not bound by: 578. 
exercise of rights claimed subject to control, ete., of provisional govern- 
ment: 578, 
approval of views contained in report, by Secretary of War: 578,594. 
opinion of José R. Villalén as to validity of concessions: 588. 
opinion of administrative council against validity of concession: 590. 
recommendations as to proper action: 593. 
instructions of Secretary of War to General Wood: 594, 595. 

military government in— 
effect of treaty of peace upon: 19 et seq. 
substitute for previous sovereignty: 31, 538. 
derives its powers from laws of war: 34. 
identical with military operations of belligerent: 35, 
right of, to expropriate private property: 360. 
exercise of judicial powers by: 580. 


- 
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Cuba—Continned. 
office holders, Spanish, in—Continued. 
public offices are not property—Continued. 
rights of administration held by purchaser: 203. 
incumbency subject to the Royal will: 203. 
termination of incumbency not an exercise of the right of eminent 
domain; 204, 
(See High Sheriff. ) 
pardon, exercise of the power to: 507. 
orders issued by military government: 507. 
penal code, provisions of, violated by Neely and Rathbone: 550. 
provisions of, relating to treason: 548. 
lese majeste: 548. 
rebellion: 549. 
sedition: 549. 
(See Neely; Rathbone. ) 
postal code, provisions of, violated by Neely and Rathbone: 550. 
property, public— 
United States has title as trustee: 353. 
title to, has not passed to sovereignty inherent to people of: 454. 
right of Commander in Chief to dispose of: 367. 
doctrine of postliminy not involved: 367. 
title to, was vested in the Crown of Spain; 574, 585. 
relinquishment of, by Spain: 574, 585. 
(See Streets; Highways; Concessions. ) 
property, private, right of military government to expropriate: 360. 
property rights, provisions of treaty of peace regarding: 382. 
protocol of August 12, 1898, purpose of: 584. 
did not have effect of transferring Spanish sovereignty: 585. 
provinces, rights belonging to the peaceful possession of property not impaired: 
43. 


railroads— 
right of, to cross highways, etc., report on: 274-391. 
need of: 376. * 
reason for not extending: 376. 
requisites to construct; 376, 
can not employ right of eminent domain: 377. 
how right of way over municipal property secured: 377. 
provisions of municipal law affecting: 379. 
general law of public works: 380. 
regulations for execution of: 380. 
law of: 380. 
regulations for its execution: 380. 
of general service, how authorized under Spanish sovereignty: 381. 
report on draft of proposed order of military government authorizing organ- 
ization of companies, ete.: 391. 
provisions of Spanish code of commerce: 392. 
works of public utility: 396. 
revenues of— 
funds created by, not the property of the United States: 424. 
are not military contributions, etc.: 424, 
sentences— 
commutation of, by courts imposed upon persons serving in Spanish terri- 
tory: 507-510. 





inti ee 






troops, encampment of, in— 


United States, rights of, in, are b 


vessels in coastal waters of, o 


war material and batteries left by Spain, re 


Cuba Submarine Telegraph Company: 
cable operated by: 282, 

























claims against United States by 1 
determination of unliquidated ¢ 
339. 


question as to whether Spanish 


555. 
Navy Department has no author 
duty of Secretary of War to remove 
request of military governor for decisi 
proceedings had in the case of the 

action on application for p 
correspondence between 8 
letter from Colonel Edwards to 
application of A, Lotinga to State D 
advisability of dealing with, as nuisar 
instructions to military governor: 562, 
provisions of Spanish codes of com 
wrecks: 561. 


disposition of: 566-571. 


Peearpenee tagang Ai 282, 288, 29 
landing points of 
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Cuba Submarine Telegraph Company—Continued. 
act of Cuban government complained against: 283. 
action requested: 283. 
provisions of treaty of Paris invoked in support of complaint: 283. 
has the right to object to use of telegraph lines in Cuba by French Cable Com- 
pany: 291. 
discussion of Spanish concession to: 297. 
exclusive privilege granted: 297. 
rights conveyed are property rights: 297. 
Cuban and Pan-American Express Company: 
report on contract with United Railways of the Habana and Regla warehouses: 
511-613. 
annulment of, by General Wood: 511. 
objections urged against, by Cuban authorities: 511. 
provisions of contract: 512. 
validity sustained by Cuban government: 513. 
Cullom, Senator from Illinois: 
debate in House on Alaska treaty: 156. 
Currency of the United States: 
act of Philippine Commission to prevent discrimination against: 256. 
Cushing, Caleb, Attorney-General: 
views on right of expatriation: 175. 
views on extra allowances to army officers: 429. 
(See Attorney General.) 
Customs: 
passage of original law of: 158. 
relations of territory beyond United States to tariff laws: 158. 
laws, extension of, over newly acquired territory by act of Congress: 158-173. 
Northwest territory: 158. 
Alaska: 170. 
California: 102, 166, 169. 
Louisiana: 159. 
Vermont: 158. 
Tennessee: 158. 
North Carolina: 158. 
Rhode Island: 158. 
Florida: 162, 165. 
Texas: 165. 
New Mexico: 166. 
Oregon: 168. 
duties exacted by Philippine government enforced by exercise ot belligerent 
right: 211. 
duties, order imposing, on imports etc., in the Philippines: 217. 
right to exact payment of, by exercise of belligerent right: 227. 
collected in the Philippines: 232. 


D. 
Dady & Co.: 
opinion of Attorney-General regarding concession to: 359, 389, 408, 536, 631. 
Dagupan: 


concession for railway from Manila to: 179. 
(See Manila Railway Company. ) 
Dakota: 
extension of Constitution to: 90. 
Damages: 
determination of unliquidated, requires exercise of judicial powera: 339. 





























fundamental idea of: 115. a 
derivation of powers from the ¢o 
Declaration of war: 

between the United States and Spa 






ownership of vesielr mati Ou 
ete.: 555-562, 
provisions of United States R Stat 
(See Vessels. ) 
Desertion from military oocvice i Spell i> 
provisions of Spanish Code of Mili i 
563-566, 





(See Idulla Saez. ) 
Dewey, Admiral George: © 

order prohibiting trade with the P 
Diaz Herrera, Antonio: 

report on application of, to annul a judicia 

purpose of application: 489. 

denial of application: 489, ; 
Discovery: 

territory may be acquired by: 51. » 
Discrimination against money of the Uni 

act of Philippine Commission to p 
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District of Columbia: ‘ 
extension of Constitution, ete., to: 90, 113. 
right to impose direct tax on: 91. 
trial by jury in: 112. 
Division of Customs and Insular Affairs, War Department: 
circular regarding duties of collectors of customs under military government: 
479,481, 520, 
Dolz, Eduardo, secretary of public works and communications in Cuba; 
authority to Western Railway of Habana to extend line: 631. 
(See Western Railway of Habana. ) 
Domain, public. (See Public property. ) 
Domicile: 
defined: 118. 
how acquired: 118. 
(See Allegiance; Citizenship; Aliens. ) 
Dooley v. United States: 
legality of duties upon imports from ceded islands: 218, 226, 241, 
Doria, Miguel Porrata. (See Porrata Doria, Miguel.) 
Douglas, Stephen A.: 
: announces doctrine of squatter sovereignty: 105. 
Dred Scott case: 
opinion of Chief Justice Taney: 82. 
only case appealed from Supreme Court to sovereign people: 104. 
Dubuque, Jacob: 
report on administration of estate of, by United States military authorities in 
Cuba: 478-481, 
estate taken possession of by collector of customs at Cienfuegos: 478. 
(See Collector of customs. ) 
Duplessis, Dr. Gustavo Gallet: 
report on petition for relief and indemnity: 194-209. 
interest of, in Habana slaughterhouse: 195. 
refusal of United States authorities to allow, to enjoy emoluments appertaining 
to office of high sheriff of Habana: 195, 
demand made by: 196. 
contention of, regarding office of high sheriff of Habana; 196. 
(See High sheriff; Office, public. ) 
Duties of military governments maintained by United States in islands ceded by 
Spain: report on: 11. 
imposts and excises, uniformity of, throughout the United States: 91, 237. 
provisions regarding imposition of, in California: 102-103. 
collection of import and export, in Louisiana: 159. 
extension of import and tonnage, of the United States to Louisiana: 160. 
customs, exacted by Philippine government enforced by exercise of belligerent 
right: 211. 
on imports and exports, authority of States to impose, under Confederation: 237. 
power of Congress to impose: 91, 92, 237. 
Dyewoods in the Philippines: 
number known: 608, 


E. 


Eastern Extension Telegraph Company: 
claim of, for payment of subsidy by the United States: 529-531. 


(See Manila Railway Company. ) 
13635—02——48 
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Expansion: 
statutes possess no innate power of: 80. 
views of Jefferson on policy of United States as to: 122. 
Expatriation, right of: 
is a natural and inherent one: 117, 175. 
opinion of Attorney-General Cushing on: 175. 
existence of right of, establishes right of sovereign to accept proffer of alle- 
giance: 175. 
right of, necessary to change allegiance by naturalization: 117. 
early American doctrine of: 117. 
act of Congress, 1868: 175. 
Exportation: 
of Mexican pesos from Philippines to China: 257. 
Export duties : 
collection of, in Louisiana: 159. 
right of Philippine government to impose, report on: 210-254. 
in the Philippines: 218-225. 
amount collected in the Philippines: 232. 
right of Philippine government to impose, if territory not hostile: 237-241. 
right of States to impose under Confederation: 237. 
trade, regulations by Congress of: 238. 
meaning of export as used in Constitution: 239. 
constitutional provision prohibiting imposition of: 239. 
on Mexican dollars in the Philippines: 257. 
(See Customs. ) 
Ex proprio vigore: 
extension of Constitution, over new territory: 121 et seq. 
controversy between Andrew Jackson and Judge Fromentin regarding doctrine 
of: 137. 
declarations of Monroe, Jackson, and Adams that Constitution, etc., do not 
extend, over newly acquired territory: 140. 
debate in Senate between Calhoun and Webster on doctrine of: 140 et seq. 
Expropriation: 
United States may exercise power of: 360. 
an inherent power of the United States: 360. 
right of, of private property by military governor of Cuba: 360. 
forcible, for works of public utility under Spanish law: 395. 
Extradition of fugitives from justice: 
who have taken refuge in Cuba under military government: 523-526. 
how to be effected: 525, 526. 
Extraterritorial: 
powers of legislation had by Congress: 55. 
meaning of: 55. 
not confined to the seas: 55. 
rights, laws granting, do not violate Constitution: 57. 
Extraterritorium: 
meaning of: 55. 


F. 


Federal authorities: 
right of, to blockade ports of rebellious States: 211. 
Federal Government of the United States: 
derivation of powers: 29. 
questions involving relations of, to territory, etc., to be determined by political 
branch: 248. 
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Foraker resolution—Continued. : 
effect of: 387. | 
how restrictions created by, operate: 388. 
not to be construed as prohibiting municipality to exercise ordinary rights of 
ownership: 543, 
a voluntary renouncement by United States of fruits of conquest in Cuba: 544. 
Foreigners, (See Aliens; Allegiance; Citizenship. ) 
Forests: 
in the Philippines: 233. ‘ 
provisions of the Spooner amendment: 233, 240, 604. 
construction to be given to, report on: 604 et seq. f 
extent of: 607. 
means of communication: 608, 
surveys: 609, 
formerly belonged to the Spanish Crown: 610. 
belonging to the United States are part of the property of the United States: 
612. 
right to dispose of, vested in Congress: 612. 
Fortifications: 
in Cuba and Porto Rico, report on snggested agreement as to disposition of: 566- 
571. 
failnre of evacuation commissions to agree: 567. 
in the Philippines and Guam, agreement as to: 567. 
Foster et al. vy. Neilson: 
effect of action by political branch regarding territory, determination of national 
boundaries: 47, 249. 
Fourteen Diamond Rings case: 
constitutionality of duties upon imports into the United States from the Philip- 
pines: 241. 
France: 
treaty with United States for sale of Louisiana: 41, 77, 83. 
how made effective: 43, 
provisions of: 41, 77, 83. 
assailed as an act of imperialism: 122. 
formulation, approval, and ratification of: 159. 
provisions of, regarding inhabitants of ceded territory: 243. 
status of ceded territory to Federal Government: 243. 


trade: 332. 
right of inhabitants of Alsace-Lorraine to retain allegiance to; 475, 
(See Louisiana. ) 
Franchises: 
in Cuba— 


provisions of Foraker resolution: 357, 367, 387- 
opinion of Attorney-General on: 367. 
passage of: 267. 
purpose of, as to municipal rights in Cuba: 387. 
effect of: 387, 
how restrictions created by, operate: 388. 
construction of: 543. 
a voluntary renouncement by United States of fruits of conquest in 
Cuba, 544. 
report on grant of, by Spanish officials after signing of protocol of August 
1898: 595-605. 
(See Matadero River. ) 
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et seq. 

report of Andrew Jackson on 

issue of writ of habeas corpus in 
appeal of controversy with Andrew Jackson 
letter of, to Secretary Adams: 139. 

Fugitives from justice: wl 
extradition of, who have taken re 

523-526. . 
how to be effected: 525, 526. 
Functions, powers, and duties of milita " 
in islands ceded by Spain, ete.: 


of the United States subject to War 
of claims based upon obligations of Spa 
seizure of insurgent, by United States 
seizure of, found in Spanish treasuries: 
forces: 621-025. 
seized as lawful prize of war: 621. 
are the property of the United States: | 
recommendations: 624. , 
approved by Acting Secretary of War: 62 
(See Revenues. ) x 
G. 
Gadsden purchase: 
acquisition of territory known as, by United § 
Gage, L. J.: a 
letter to Secretary of War regarding disposition of 
(See Vessels.) " 
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Gallatin, Secretary of the Treasury: 
report on the finances of Louisiana: 159, 161. 


letter of instructions for taking possession of Louisiana to W. C. Claiborne: 159. 


order to collector of New Orleans regarding taxes, ete.: 159, 
circular regarding import and tonnage duties: 160. 
Garcia v. Lee: 
determination of boundaries a political question: 250. 
Gaskill, Chas. B., et al.: 
in re revocable license to construct railway in Ponce, etc.: 650-655. 


transfer of unoccupied territory to General Government: 40, 123. 
inhabitants of, declared in a state of insurrection: 253. 
laws relating to treason, etc.: 673. 

German ambassador at Washington: 


letter to Secretary of State regarding restriction of trade with the Sulu Islands: 


317,318. 
Germany: 
recognition of sovereignty of Spain over Sulu Islands; 326, 
grant of right to trade with Sulu Islands, ete.: $26, 
Gibson v. Choteau: 
acquisition and government of new territory hy the United States: 67, 
Gomez de Aranjo, Manuel: 
application of, for concession to canalize Matadero River, ete. 
(See Matadero River. ) 
Government: 
maintained by United States in ceded islands, institution of: 11. 
hostile, functions of, cease under martial law: 14. 
civil. (See Civil government. ) 
military. (See Military government. ) 
republican form of, guaranteed every State of the Union; 22. 
temporary, may be instituted by President during war: 23, 25. 
State, formation of, in Louisiana, Arkansas, and Tennessee: 24, 
formed by President for conquered territory may be terminated by Congress: 26. 
of the United States, (See United States. ) 
power to acquire territory: (4. 
powers of, rest upon allegiance of people: 114. 
rights relating to, of territory, to be conferred by Congress; 169, 
provisional, establishment of, in New Mexico: 22, 218, 
(See Cuba; Porto Rico; Philippine Islands.) © 
Governor-general of Cuba: 
salary of, and payment out of Coban revenues: 422-432. 
duties discharged by: 422, 
conduct of affairs of civil government by army officer is tolerated, not required: 
422, 
extra services: 422. 
Converse v. United States, case of: 424, 
(See Army officers. ) 
Grants: 
validity of, made by previous sovereign in territory acquired by the United States: 
57h. 
(See Franchises; Concessions. ) 
Grapeshot, case of the: 
holding of court regarding authority of President to establish provisional courts 
in Lonisiana: 21, 









cession of, by Spain: 46. 
war eens left by Spanish fo 
Guano Islands 
inate legislation in 
held to be constitutional and ¥ 
list of: 52. 
criminal offenses in: 51. 
Guarantee: 
treaties of, not binding upon new & rmed b 
(See Manila Railway Company.) ry 
of Spanish Government in concession to 
upon revenues of Philippines: 193. 
Gum trees: 
in the Philippines: 608. 
Gutierrez, Primitivo: 
rights under contract for market house al 
indebtedness of municipality of Sancti Spir 
terms of contract to erect market house: & 
refusal of municipal authorities to carry out 
claim of, for damages: 535. J 
sustained by Spanish minister at W: 
order suspending contract: 536. ; 
refusal of authorities of Sancti Spiritus to assist, t 
contract: 536. 
right of authorities to refuse compliance 
reasons for refusal: 536, 
rescission of order of suspension: 537. 
order closing courts of Cuba to suits against my 
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Gutierrez, Primitivo—Continued. 
provisions of contract void from inception: 539. - 
proposal to convey market house to municipality: 540. 
determination of Secretary of War: 541. 
Gutta-percha trees: 
in the Philippines: 608. 
H. 


Hale, Representative from New Hampshire: 
debate in House on California: 143, 144. 
Hall, international law: 
quoted on State debts: 182, 183, 184. 
statement regarding treaties of alliance, ete.: 190, 303, 327, 639. 
succession of Mexico to territorial rights of Spain: 304,327. 
Halleck: 
quoted: 20, 25, 386, 496, 582. 
obligations of treaties; 304, 327, 639, 
Hamilton y. Dillin: 
regulation of trade with hostile territory: 222, 223. 
Harbor works of Ponce, P. R.: 
application of board of, to United States Government asking assistance in col- 
lecting claim against Spain, report on: 484, 485. 
creation of board: 484. 
approval by Secretary of War of views set forth in report: 485, 
Hare's American Constitutional Law: 
cited: 36. 
Habana: 
high sheriff of: 194 et seq. 
(See High sheriff. ) 
sewers and pavements in: opinion of Attorney-General on contract to Dady & 
Co.: 359, 589, 408, 536, 691. 
right of municipality of, to exercise rights which by law belong to the peaceful 
possession of property: 541-545. 
(See Municipalities. ) 
concession for the canalization of the Matadero River, report on: 571. 
(See Matadero River. ) 
Western Railway of: report on application of to exercise certain alleged rights: 
650-646. 
(See Western Railway of Habana. ) 
Habana Canal Company: 
purchase of concession for canalization of Matadero River: 572. 
(See Matadero River. ) 
entitled to exercise rights created by concession: 578, 
Hawaiian Islands: 
annexation of: 35, 42. 
troops, encampment of in; report on claims against United States by reason of: 
338-350. 
determination of unliquidated damages requires exercise of judicial powers: 339. 
public property in can be disposed of only by Congress: 353. 
Henry, Brig. Gen. Guy V.: : 
report on annulment of title granted by, to Caja de Muertos Island, ete.: 448-451. 
Herrera, Antonio Diaz. (See Diaz Herrera. ) 
Herrera, Sobrinos de: 
report on claim of, for payment of damages on account of seixure of steamer in 
Santiago: 615-619. 
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Hongkong and Shanghai Banking Corporation: 
report on objections made by, to act of Philippine Commission to prevent dis- 
crimination against money: 255-260. 
request of, for permission to import Mexican silver dollars free of duty: 256. 
exportation of Mexican pesos to China: 257. 
Hostilities: : 
course of, can not be controlled by Congress: 36. 
House of Representatives: 
action of, on commercial convention of 1815 with Great Britain: 39. 
on treaty with Great Britain of 1794: 
prerogative of, regarding sovereign will of the people: 161, 152. 
participation of, regarding cession of territory: 151. 
bills for raising revenue to originate in: 151. 


I. 
Idaho: : 
extension of Constitution to: 90. 
Idulla Saez, Eulogio: 
report on request of military government of Cuba for release of: 562-566. 
trial and conviction of, by Spanish court-martial: 563. 
provisions of treaty of peace with Spain regarding release of political prisoners of 
war: 563. 
penalty for desertion under Spanish law: 564. 
provisions of Spanish code of military justice: 563, 564-566. 
action on request of military government of Cuba: 566. 
Tllinois: 
laws relating to treason, ete.: 673. 
Impeachment: 
cause of proceedings in Congress for, of President Johnson: 244. 
Imperialism: 
charge of, preferred against Thomas Jefferson: 121. 
basis for charge against Jefferson: 122. 
Louisiana purchase treaty assailed as act of: 122. 
Import duties: 
levy of, in California, ete.: 102. 
collection of, in Louisiana: 159. 
extension of United States laws over Louisiana: 160. 
right of government of the Philippines to impose, report on: 210-254. 
collected in the Philippines: 232. 
right of States to impose under Confederation: 237. 
(See Customs. ) 
Imports: 
into the United States from country to which sovereignty of has never attached 
subject to duties: 164. 
Imposts, duties, and excizes: 
uniformity of, throughout the United States: 91, 237. 
power of Congress to impose: 91, 92, 237. 
Imprisonment, provisional (in Cuba): . 
to be counted as part of term of service of sentence: 508. 
Inchoate rights: 
are of imperfect obligation, etc.: 193. 
Indebtedness: 
obligations of Spain not assumed by the United States: 1&2. 338 











of Porto Rico— 
civil rights and 
175, 243, 246, . 
of islands acquired from Spaib 
report on legal status of: ¢ 
citizenship of, discussed. 
entitled to call upon Unit 
owe allegiance to sovel 
distinction between, and t 
can become citizens only bys : 
do not possess right of free y int 
rights of the United States regard 
right to fix relations of, to United Si 
personal and civil rights of, of the Terri 
status of, of conquered territory, ete., 
provisions of Louisiana purchase tr . 
of New Mexico and Upper Cattoraieae 
Government: 243. 
of the Philippines, resolution of Congress 
Instructions: . 
to Philippine Commission: 229. 
Insular cases: 
legislative power not bound by constit 
ritory beyond State bonndaries: 241. 
Insular Division, War Department: 
circular regarding duties of collectors of custom 
, (See Collectors of Customs. ) “s 
Insular possessions of the United States: 
report on: 37 et seq. 
Insurgents: 
in the Philippines— 
first hostile engagement with United State 
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Insurgents—Continued, 
in the Philippines—Continned. 
spirit of: 236. 
report on order of General Otis requiring delivery of money held as property 
of, to American authorities: 261. 
seizure of funds of, by American authorities: 261. 
sovereign not responsible to aliens for injuries inflicted by: 344. 
oni 
in the Philippines, right of United States to exercise belligerent rights in dealing 
with: 211-218. 
character of: 236. 
war originating in, never formally declared: 211. 
sovereignty engaged in suppressing, may exercise rights of belligerent: 212. 
defined: 212. 
proclamation of Lincoln declaring certain States in: 220, 
nonintercourse acts; 220, 221, 
against military government in New Mexico: 689. 
in California: 694. 
proclamation declaring inhabitants of certain States in: 253. 
Internal-revenue laws: 
should be as universal in application as tariff laws: 171. 
tax, first levied: 171. 
extension of, to all places within exterior boundaries of United States: 171. 
International Ocean Telegraph Company: ' 
cable operated by: 281. 
claim asserted by: 281, 282. 
act of Cuban government complained of: 283, 
action requested; 283, 
provisions of treaty of Paris invoked in support of complaint: 283. 
opinion of Attofney-General with reference to concession to: 284. 
basis of claim of exclusive privilege: 284, 285, 
rights of, under concession granted by Spanish Government: 286, 204. 
bas no right to object to use of Government lines in Cuba by French cable com- 
pany: 291, 
consideration of concession to; 295-296, 
did not create exclusive privilege of engaging in cable traffic between United 
States and Cuba: 295. 
act of Congress granting right to attach cable to coast of Florida: 295. 
International union: 
for the protection of industrial property: 306, 
(See Trade-marks. ) 
Invasion: 
results from war: 86. 
of Cuba, object of: 199. 
Iowa: 
extension of United States laws over Territory: 111. 
laws relating to treason, etc.: 674. 
Islands ceded and relinquished by Spanish Government: 
powers, ete., of military governments maintained in hy United States, reporton: 11. 
report on legal status of territory and inhabitants of: 37. 
territory of, beyond territorial limits of the United States: 49. 
appertains to the United States: 49. 
duty of President to maintain sovereignty in: 49. 
result of war with Spain upon: 50, 












charge of soxpeditoead prelored 9g 
basis for charge against: 122. 
message to Congress with ate 
reelection of: 136. 
claim of, that West Florida included it 

an | views on policy of United States a8 to 
i | Johnson, President: 
cause of proceedings for impeachm 
Johnson y. McIntosh: 

status of inhabitants of newly acquired | 
Johnston, Samuel: 

cession of unoccupied lands by North Oa 

Jolé Islands. (See Sulu Islands. ) 
| Jones vy. United States: 
| determination of national boundaries, ete.: 250 
Judgments: 
| final character of, rendered by courts of Cuba 
, | 487, 488, 509, 
in | Judicial powers in Philippine Islands: 
in whom vested: 940, 233. 

| | Judicial proceedings: 
@ ” provisions of treaty of peace with Spain (18 
| ete.: 487, 509. : 
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(See Contencioso-administrativo. ) il 
| Jury, trial by: 

| is not « right, but a means of securing a ri; 1 
is an essential part of the common law: 110, 
is not an essential part of the civil law: 

guaranty of, dates back to Magna Charta: 110, 
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» Jury, trial by—Continued. 
right of, in suits at common law, applies to Territories: 110. 
in Territories: 110, 111, 112. 
in the District of Columbia: 112. 
is an acquired right: 113. 
Justice: 
is an inherent right of man: 110. 
right involved in trial by jury: 110. 


K. 
* Kansas: 

laws relating to treason, etc.: 675. 

Kearney, Gen. 8. N.: ; 
grant by, to San Francisco of right, ete., of United States to beach and water lots 

illegal: 28, 359, 390, 492. 

Kent’s Commentaries: 

cited: 115. 
+ Korea: 

Consular courts in: 59. 

Koszta, Martin: 
discussion of the case of: 118 et seq. 


L. 
Lamar, J.: 
discussion of foreign relations of the United States: 69. 
Lands: 


public, in the Philippines: 233. 
La Plata River, P. R.: 
application of Ramon Valdez for license to utilize water power of, report on: 
492-500. 
(See Valdez.) 
Law: 
martial. (See Martial law. ) 
civil. (See Civil law. ) 
penal. (See Penal law. ) 
international. (See Law of nations. ) 
municipal. (See Municipal laws. ) 
political. (See Political laws. ) 
Blackstone's definition of: 30. 
Law of nations: 
President can not establish courts in conqueref territory to administer: 22. 
obligations of, binding upon military government: 28. 
Laws: 
of conquered territory, right of King to change: 25. 
incompatible with character, etc., of United States Government are null and 
void: 27. 
relating to alienation of public property pass away with surrendered sover- 
eignty: 27. 
of the State must be enforced by sovereign: 188. 
embargo, enactment of: 238. 
in force under martial rule. (See Municipal laws; Political laws; Martial 
law and rule. ) 
Laws of war: 
take place of Constitution of United States, ete., under martial law: 13. 


theorem announced by: 105, 

election of: 105, 

declaration of Republican conyention 

proclamation of, declaring ports of re 
certain Stai 


inviting rebellious Stat 


Loans: 
authority of municipalities in Porto Rico to co 
Lobo, Antonio Alvarez Nava y. (See 
Lorraine. (See Alsace and Lorraine.) — 
Lotinga, A.: > 
application to State Department for purchase: 
(See Vessels. ) 
Loughborough y. Blake: 
decision of Marshall, Ch. J., in: 91 et seq. 
when decided: 92. 2 
right of Congress to impose a direct tax o 
Loughridge, Representative from Iowa: 
debate on bill appropriating purchase p 
Louisiana: i 
provisional court established during civil war: 
formation of State government in: 24, 244. 
refusal of Congress to recognize: 2 
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Louisiana—Continued. ; 
exercise of legislative and judicial powers by Governor Claiborne: 30. 
purchase treaty— 

debate on: 34, 124-128, 129, 130. 

provisions of: 41, 77, 83. 

how made effective: 43. 

assailed as an act of imperialism: 122. 

ratification of, by Senate: 124. 

assailed as being unconstitutional: 124. 

formulation, approval, and ratification of: 159. 

provisions of, regarding inhabitants of ceded territory: 243. 

statusof ceded territory to Federal Government: 243. 
trade: 332. 
commissioners sent by Jefferson ta secure transfer of possession: 43. 
code of laws in, in 1803: 44. 
purchased by United States in their confederate capacity: 67, 78. 
acquisition of, by United States: 77, 85, 104. 
Congressional act providing for government of: 78. 
authority granted Indiana officers over: 78. 
purchase of, purposes of: 79. 
mescage from Jefferson to Congress with regard to purchase of: 123. 
passage of bill providing for government of: 131. 
provisions of final bill for government of: 132. 
debate on bill providing Territorial form of government for: 132 et seq. 
tariff in: 159 et seq. 
Gallatin’s report on the finances: 159, 161. 
revenue collected at New Orleans: 159. 
instructions of Gallatin to Claiborne for taking possession of: 159. 
duties on imports and exports: 159. 
appointment of H. R. Trist as collector at New Orleans: 159. - 
instructions of Gallatin to Trist regarding taxes, etc.: 159. 
extension of United States laws regarding imports and tonnage to: 160. 
purchase: claim of Jefferson that west Florida included in: 161. 
advantage in importation of French and Spanish products to New Orleans: 162. 
inhabitants of, declared in a state of insurrection: 253. 
laws relating to treason, etc.: 675. 
Ludlow William: 

Civil governor of Habana: 453. 

Lumber in the Philippines. (See Timber; Forests; Franchises. ) 

Luzon: 
administration of: 231. 

(See Philippine Islands. ) 

Lyon, Representative: 

debate on Louisiana in House: 133. 


M. 


McCulloch v. State of Maryland: 
character and scope of legislative power of Congress; opinion of Marshall, Ch. J.: 
70 et seq. 
McKinley, William, President: 
sentiments regarding islands ceded by Spain, etc.: 64. 
letter to Secretary of War relating to government of civil affairs in Cuba, ete.: 217. 
order of, impoxing customs duties in the Philippines: 217. 
appointment of Philippine Commission by: 229. 


13635—02——49 
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Marti y Buguet, Ramon: 
report on administration of estate of: 473-478. 
holding of court at Santa Clara regarding nationality of: 473, 476. 
sustained by secretary of justice of Cuba: 474. 
contrary to provisions of treaty of peace with Spain: 477. 
jurisdiction of Santa Clara court to institute testamentary proceedings: 477. 
action taken by Secretary of War: 478. 
Martial law: 
immediate and direct effect of occupation, ete.: 11. 
does not cease during hostile occupation, and exceptions: 11. 
defined by Chief Justice Chase: 12, 363. 
is military anthority: 12, 363. 
civil and penal law continue in force unless otherwise ordered: 12, 14, 198. 
legislative, executive, or administrative functions of hostile government cease 
under: 12, 198. 
an authority called into action in locality of United States: 12, 363. 
takes place of governmental agencies under certain conditions: 12. 
occasion of, is public exigency: 13. 
ceases when district sufficiently tranquil: 13. 
functions of hostile government cease under: 14. 
effect of exercise of, when regulated by Congress: 36. 
distinction from military law: 36, 278, 368. 
is unwritten law: 36. 
is beyond jurisdiction of Congress: 36. 
defined by Pomeroy: 19, 36, 229, 278, 363. 
affects chiefly police power and collection of public revenues: 424. 
Martial rule: 
is an element of the jus belli: 13. 
incidental to state of war, ete.: 13. 
when resort may be had to: 14. 
intention of: 14. 
private property may be taken for public purposes under: 14. 
is the creature of necessity: 15, 35. 
may become a necessity in case of foreign invasion: 15. 
provisions regarding, in reconstruction acts: 17. 
occasions when, can be applied: 21. 
can not exist where courts are open: 21. 
includes authority to deal with each necessity: 26. 
necessity, meaning of, in connection with justification of: 26. 
of, must be shown: 35. 
if made subject of legislation, justification is question of law: 365. 
(See Martial law; Miltary government. ) 
Maryland: 
refusal of, to ratify Articles of Confederation: 75. 
creation of monopolies in, prohibited: 296. 
laws relating to treason, ete.: 676. 
Maskat: 
consular courts in: 59, 
Massachusetts: 
cession of land by, to Federal Government: 123. 
laws relating to treagon, ete.: 678. 
Mason, Colonel: 
proclamation of treaty with Mexico in California: 101. 
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Mexico—Continued. 
ambassador at Washington, request for information as to extradition of fugitives 
from justice in Cuba: 523 et seq. 
end of Mexican rule in California: 28, 359, 390, 492. 
Meyers, Benj. F., Representative from Pennsylvania: 
debate on appropriation of purchase price of Alaska: 155. 
Michigan: 
laws relating to treason, etc.: 678. 
Military authority: 
supremacy of, over civil authority, repugnant to principles of United States Gov- 
ernment: 23. 
Military authorities of United States: 
not prohibited from maintaining governments: 12. 
Military districts: 
division of rebel States into: 17. 
Military government: 
in islands ceded by Spain; report on powers, etc., of: 11. 
powers of, in civil affairs, after peace treaty of 1898: 16. 
justified and required until civil government established: 16. 
(See Islands. ) 
in California— 
origin of: 12. 
how instituted: 12. 
continued existence of: 16. 
in New Mexico: 12. 
continued existence of: 16. 
in Cuba— 
effect of treaty of peace on: 19 et seq. 
substitute for previous sovereignty: 31, 538. 
derives its powers from laws of war; 34. 
identical with military operations of a belligerent: 35. 
right of, to expropriate private property: 360. 
exercise of judicial powers by: 580. 
in Porto Rico— 
does not occupy place of sovereignty of Spain: 20. 
effect of treaty of peace on: 19 et seq. 
in representative of sovereignty: 20. 
purposes of: 26. 
means of accomplishment: 26. 
may exercise police power: 28. 
right of, of civil affairs to ixsue military orders: 29. 
in the Philippines— 
effect of peace treaty upon: 19 et seq. 
originally an instrument for promoting war with Spain: 36. 
is authorized to exercise rights of belligerent: 36. 
administration of: 232, 
in Texas, duration of: 18, 235. 
ix dominion exercised by belligerent power: 12, 262. 
ix a form of military jurisdiction: 12, 363. 
takes place of suspended or destroyed sovereignty: 12, 363. 
occasion of, is expulsion of existing sovereignty: 13. 
continues until permanent sovereignty established: 13. 
powers of, how restricted: 13. 
how administered in ancient times: 13, 62. 





Military power: 
exercise of, not to be pushed beyond requirements of exigency: 15. 
necessary to govern Philippines, in whom vested: 241, 233. 
Miller, J.: 


| opinion in Koszta case: 119. 


Milligan, Ex parte: 
powers of Congress to direct operations of military forces: 35, 278, 279, 368. 
(See Chase, Ch. J.) 

Mindanao: 


= administration of: 231. 


(See Philippine Islands. ) 


.¢y Mindoro: 


adininistration of: 231. 
(See Philippine Islands. ) 
Minerals: 


(See Mining claims. ) 


ro 


' ‘Mining claims: 
in Cuba: 351-373. 
order of military governor continuing granting of: 352. 
ownership of mineral, under Spanish law: 353. 
laws relating to, under Spanish dominion continued under American occu- 
pation: 356. 
Spanish laws in force: 357. 
powers conferred upon provincial governor: 358. 
provisions for exercise of right of eminent domain: 359. 
opinion of Attorney-General: 370 et seq. 
in Porto Rico: 351-373. 
in the Philippines: 351-373. 
provisions regarding mining bureau: 352. 
(See Foraker resolution, etc.) 
Mining rights in the Philippines: 233. 
(See Mining claims. ) 
Minnesota: 
laws relating to treason, etc.: 678. 
Misprision of treason. (See Treason. ) 
Mississippi: 
inhabitants of, declared in a state of insurrection: 253. 
laws relating to treason, etc.: 679. 
Mitchill, Representative: 
debate in Iouse on Louisiana purchase treaty: 127. 
Mompé y Pl4, J. Antonio: 
report on claim for refund of excess duties imposed at Manila: 625-630. 
approval of views by Acting Secretary of War: 630. 
Money: 
of the United States, act of Philippine Commission tu prevent discrimination 
against, report on: 255. 
purposes of Commission in passing: 256. a 
seizure of, by United States military forces found in Spanish treasuries in 
Manila: 621-625. 
recommendations: 624. 
approval of, by Acting Secretary of War: 624-625. 
Monopolies: 
creation of, prohibited in some States: 296. 
created in Cuba under Spanish sovereignty: 539. 
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purpose of Foraker amendment as to municipal rights in Cuba: 387. 
effect of: 387. : 
can not alienate title to land which passes to United States under terms of 
treaty of peace with Spain: 383. 
possess same rights of property as under Spanish sovereignty: 388, 389. 
may exercise ordinary rights of ownership over their property: 389. 
authority of military government over affairs of: 390. 
how land owned by, may be encumbered or conveyed: 391, 
extent of powers of: 470, 
how franchises granted by, under Spanish law: 470, 471. 
rights belonging to the peaceful possession of property not impaired: 543. 
Foraker amendment not to be construed as prohibiting, to exercise ordinary 
rights of owership, ete., 543, 
in Porto Rico— é 
can not alienate title to land which passed to the United States under terms 
of treaty of peace with Spain: 465. 
report on granting of franchises by: "463-471. 
can not alienate title to land which passed to the United States under terms 
of treaty of peace with Spain: 465, 
right of, to acquire real estate: 465. 
own streets constructed and maintained with municipal fonds: 466. 
report on right of, to contract loans, ete.: 457-468. 
authority and obligations of, as to public works, ete.: 459. 
rights of, onder Spanish sovereignty retained upon cession of island to the 
United States: 460. 
report on granting of franchises by: 463-471. 
(See Property, private. ) 
jurisdiction of, over streets: 440, 464, 
have the same rights as natural persons to dispose of their property: 386, 463, 543. 
how franchises granted by, under Spanish laws: 470, 471. 
rights of, to be respected equally with those of an individual; 441,463. 
Municipal laws: 
of deposed sovereignty continue in force under martial rule: 14, 29, 226. 
of territory subject to military occupation govern relations of inhabitants inter se; 
26. 
may be suspended by conqueror during period of war: 26. 


N. 
Nation, sovereign: 
inherent right to acquire territory: 37. 
have equal rights and equal powers: 68. 
National Bank v. County of Yankton: 
government of Territories of the United States: 107. 
Nationality. (See Aliens; Allegiance; Citizenship; Naturalization.) 
Naturalization laws of the United States: 
letter of Lord Grenville to Rufus King with regard to: 117. 
of aliens: 119. 
early American doctrine of expatriation: 117. 
(See Aliens; Allegiance; Citizenship.) 
Nava y Lobo, Antonio Alvarez: 
report on claim of, for damages for being deprived of the office of notary: 454. 
reasons for rejection of claim: 455. 
action of War Department: 457. 


relinquishment of, by Mexi 
title of United States to, | 
right of, to Statehood: 81. , 
provisions of act to establish Ter 
debate in Congress on extension 
conquest of, accomplished by 
customs duties exacted by governmer 
organization of independent State 
refusal of Congress to recognize 
organization of civil government fo 
conspiracy to overthrow United 
trial of insurgent prisoners: 271, 
indictment of, for treason 
letter of Frank P. Blair to Atto 
oners: 271-272, 501-502, 
civil government in, rested upon rights ac 
situation in, in 1848: 276, 507. Oe 
title of United States to, commences with 
right of military government to institat 
exercise of the power to pardon under mi 
refusal of President to exercise power of 
ease of Antonio Maria Trujillo: 272, 502. 
insurrection against military government: 6 0 
New Orleans: 
preference given to, over United States r 
appointment of H. R Trist as collector at: 159 
revenue collected at. 159. \ 
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New Orleans \. Steamship Co.: 
powers of military governments: 217, 278. 
New York: 
tranefer of unoccupied territory to General Government: 40, 123. 
laws relating to treason, ete.: 681. 
Nicholas, Senator: : 
debate on Louisiana purchase treaty: 129. 
Nicholson, Representative: 
debate in House on Louisiana purchase treaty: 127. 
selection of, to defend Louisiana purchase treaty: 78. 
Nonintercourse acts: 220, 221. 
North Carolina: 
transfer of unoccupied territory to General Government: 40, 123. 
ratification of Constitution of United States by: 77, 104, 158. 
extension of revenue laws to: 104, 158. 
inhabitants of, declared in a state of insurrection: 253. 
monopolies prohibited in: 296. 
North Dakota: 
laws relating to treason, etc.: 681. 
Northwest Territory: 
acquisition of jurisdiction over: 75. 
plan of government for, reported: 75. 
ordinances for government of: 75. 
provisions of: 76. 
national compact with: 75, 76, 83. 
customs laws in: 158. 
trade with Canada: 158. 
Notaries in Porto Rico: 
claim of Antonio Alvarez Nava y Lobo for damages for being deprived of the 
office of: 454 et seq. 
reasons for rejection of claim: 455. 
action of War Department on: 457. 


QO. 
Obligations: 
of Spain not assumed by the United States: 182, 208, 
(See Manila Railway Company. ) 
contention of Spanish Commission regarding assumption of: 183. 
of General Government do not pass with ceded territory: 182, 183, 328. 
which pass with sovercignty: 328. 
do not pass with sovereignty: 329. 
Occupation, military (“ee Military occupation): 
territory may be acquired by: 51. 
ix the temporary retention of territory: 386, 543. 
(See Territory; Acquisition of territory. ) 
Occupier: 
duties of, when legal power suspended. 
O’Farrill, Juan F.: 
opinion as to validity of decree granting concession for canalization of Matadero 
River: 575. 
(See Matadero River. ) 
Offenses anid crimes: 
cominitted on the high seas, ete.: 55, 











Eatanidele on the sxeeaaal 
New Mexico: 501-507. 





memorandum on orders of mili 






of the power to; 501-507. 






refneal nf President to everriza newer 





781 


Penal code—Continued. 
provisions of, regarding— 
treason: 548. 
lése majesté: 548. 
rebellion: 549. 
sedition: 549. 
Penal law, and civil: 
continues in force in enemies’ territory under military government: 14,198. 
Pennsylvania: ‘ 
laws relating to treason, etc.: 682. 
Pensacola: 
advantages granted by treaty with Spain to: 162. 
Persia: 
consular courts in: 59. 
Phillimore on International Law cited: 51. 
Philippine Commission: 
appointment of: 229. 
instructions to: 229. 
transfer of legislative powers to: 230. 
executive powers conferred on: 230. 
purposes of, in passing act to prevent discrimination against United States 
money: 256. 
admission of Mexican pesos free of duty: 257. 
act imposing export duty on Mexican coinage: 257. 
act of, to prevent discrimination against United States currency not in contra- 
vention of principles established for protection of property rights in the 
United States: 260. 
Philippine Islands: 
explanation of money payment in case of: 187. 
capture of capital of, sufficient basis of good title for the United States: 45. 
right of government of, to impose export taxes, if territory not hostile: 237-241. 
how national authority of United States exercised in: 239. y 
being hostile, under governing authority of war powers of nation: 251. 
army in: 215, 228. 
exercise of belligerent rights by United States in, not affected by treaty of peace 
with Spain: 216. 
all branches of government of, to be considered as instruments with which a 
belligerent is waging a war: 279. 
encampment of troops in, report on claims by reason of: 338-350. 
claims for damage to property by insurgents, etc.: 343. 
batteries, ete., left by Spanish forces, agreement as to: 567. 
cession of, by Spain: 46. 
Chinese immigration, order prohibiting: 482. 
civil government— 
establishment of, is a war measure: 229. 
appointment of Philippine Commission: 229. 
transfer of legislative powers to: 230. 
executive powers conferred on: 230. 
appointment of William H. Taft as civil governor, inauguration of: 231. 
powers of, exercised by civilian and military officials: 231. 
provinces and islands under: 231. 
right of, tu enforce taxes, ete.: 241. 
cocoanut palms, value, ete.: 608, 





” 
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Philippine Islands—(‘ontinued. 
military government— 
effect of treaty with Spain (1898) upon: 19 et seq. 
an instrument for promoting war with Spain: 36. 
authorized to exercise rights of belligerent: 36. 
difference between, and civil government in: 232. 
right to regulate trade: 332. 
mining claims and rights— 
disposition of, in: 233. 
and appurtenant. privileges in, report on: 351-373. 
provision regarding mining bureau in: 352 
public lands in: 233. 
(See Spooner amendment. ) 
United States has title as proprietor: 353. 
revenues of, not burdened by trust in favor of Manila Railway Company: 193. 
rubber trees: 608, 
sovereignty over— 
acquired by the United States: 36, 321. 
position taken by American commissioners regarding: 247. 
belongs to the United States: 321. 
is exercised by military government: 321. 
Spooner amendment— 
provisions of: 233, 240. 
report on construction to be given to: 604. 
timber in sale of: 233. 
(See Spooner amendment. ) 
trade. (See Commerce. ) 
trade-marks in, report on: 305-315. 
(See Trade-marks.) 
war material left by Spanish forces, agreement as to: 567. 
ylang vlang tree, abundance of: 608. 

Phosphate deposits: 

report on annulment of title to, in Caja de Muertos Island, granted by General 
Henry: 448-451. 
(See Mining claims. ) 

Pickering, Senator: 
debate on Louisiana purchase treaty: 131. 

Piracy committed on the high seas: 
power of Congress to define, ete.: 62. 

Police power: 
may be exercised by military government of Porto Rico: 28. 
one of the highest powers of sovereignty: 201. 
sovereignty can not divest itvelf of: 201, 538. 

delegate it: 201. 
can not be bargained away by legislature: 205, 

Political laws: 
do not continue in force in newly acquired territory: 27, 29, 94. 
not in conflict with Constitution, ete., may be continued in force: 27. 
cease upon transfer of sovereignty: 188, 200, 359, 389, 644. 

Political status: : 
of inhabitants of territories ceded by Spain: 24, 46, 86, 175, 243, 246, 247. 
defined: 246. 
difference between, of territory and of inhabitants: 246. 

Polk, President: 
statement respecting continued existence of military governments in New Mexico 

and Upper California: 16. 


ny 
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fortifications, report on suggested agreement as to disposition of: 566-571. 
franchises, report on granting of by municipalities: 463-471, 
inhabitants of— 
relation of, to United States Government: 23. 7 
civil rights and political status of native: 24. 
military government of— 
does not occupy place of sovereignty of Spain: 20. 
effect of treaty of peace (1898) on: 19 et seq. 
is representative of sovereignty: 20. 
purposes of; 26, 
means of accomplishment: 26. 
may exercise police power: 28. 
right of, of civil affairs to issue military orders: 29. 
mining claims and appurtenant privileges in, report on: 351-373. 
municipalities, message of President McKinley to Congress: 375. 
municipalities in, jurisdiction of, over streets: 440, 464, 
(See Municipalities in Cuba. ) 
municipalities— 
right of to contract loans, ete.; 457-463. 
royal order of June 30, 1880: 457-459, 
authority and obligations of, as to public works, ete.: 459. 
rights of under Spanish sovereignty retained upon cession of island to the 
United States: 460. 
report on granting of franchises by: 463-471. 
can not alienate title to land which passed to the United States by terms of 
treaty of peace with Spain: 465, 
right of, to acquire real estate: 465. 
own streets constructed and maintained with municipal funds: 466. 
right of, to alienate its rights to streets; 466, 
power of, to regulate and control use of streets under Spanish law: 466, 
authority of, to grant permits for use of streets; 467, 
laws in force regarding, are Spanish laws in force at date of cession: 467. 
streets owned by, do not belong to the national public domain: 467, 
how land and other property owned by, may be alienated: 470. 
notaries, report on claim of Nava y Lobo for damages: 454. 
(See Nava y Lobo. ) 
political status and civil rights of inhabitants; 24. 
public lands and property; power to dispose of rests in Congress: 353, 623. 
United States has title as proprietor: 353. 
tramways, claim of Vicente and José Usera regarding concession for construction 
of; 531-534. 
what are considered under Spanish law: 531, 
provisions of Spanish laws, relating to concessions Tor; 532. 
proceedings to secure concession for: 582, 533. 
troops, encampment of, in, report on claims against United States by reason of: 
338-350. 


determination of unliquidated damages requires exercise of judicial powers: 
339, 
United States did not succeed to prerogatives over, inherent to Crown of 
Spain: 493. 
War Department divested of jurisdiction over civil affairs of; 351. 
war material and batteries left by Spain, report on, suggested agreement as to 
disposition of: 566-571. 
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Prize laws: 


apply only to captures at sea: 281. 
provisions of United States Revised Statutes: 560. 
(See Vessels.) 


Proclamation of President. declaring close of civil war: 17. 
Property, enemy: 


confiscation of: 87. 
(See Confiscation. ) 
report on confiscation of: 264 et seq. 
all property within enemy’s territory is, and subject to confiscation: 265. 
how belligerent nation may dispose of: 266. 
belligerent not obliged to pay for, in track of war: 341, 343. 
right of conqueror to levy contributions on: 217. 
stands under martial law of occupier, ete.: 11. 
(See Property, private. ) 


Property, neutral: 


belligerent not required to pay for damages to, in track of war: 341, 343. 
residence in enemy's country exposes, to enemy's risk: 43. 


Property, personal: 


under laws of war title to, passes with possession: 266. 


Property, private: 


confiscation of— 
enemy property, report on: 264. 
more easily justified in civil wars: 265. 
real, may be confiscated by occupying belligerent: 267. 
right of, derived from laws of war: 269. 
to prevent use of by enemy, is exercise of war power: 269. 
not conferred by legislation, but may be regulated by: 269. 
belonging to an insurgent, is an exercise of municipal power: 269. 
United States may exercise war powers, etc.,, while engaged in suppressing 
an insurrection: 269. 
on land, when proper: 279. 
and condemnation of, under Spanish law: 398, 399. 
may be taken for public purposes, under martial law: 14. 
temporarily seized or occupied by belligerent without liability for com- 
pensation: 345, 
right to impress may be waived and liability for compensation created: 346. 
how waiver accomplished, ete. : 346. 
distinction between, used for government purposes and destroyed for public 
safety: 346. 
expropriation of. (See Expropriation; Eminent domain. ) 
no effect produced on, by military occupation: 386, 464. 
confiscation and condemnation of, under Spanish law: 398, 399. 
right to alienate is incident to ownership: 464. 
captured from enemy by United States forces becomes public property of the 
United States: 622. 
tight of military government of Cuba to expropriate: 360. 


Property, public: 


passes from one government to the other with change of sovereignty: 27. 

law relating to alienation of, passes away with surrendered sovereignty: 27. 

right to grant, not vested in military governor: 28. 

powers vested in Congress by Constitution regarding: 67. 

in Cuba, title to, was vested in the Crown of Spain: 574, 585. 
relinquishment of, by Spain: 574, 585. 


can not eat right of 
how right of way over mu 
report on proposed draft of 
construction of: 391. 
(See Tramways. ) 
Railway Co. y. McGlinn: 
laws which pass with surrendered s 
Randolph, John: 
debate in Honse on Louisiana pureh 
selection of, to defend: 78. 
Rathbone, E. G.: 
report on question of inserting change of ox 
545-54. 
provisions of penal code for Cuba, v 


Rebellion: 
defined: 212. 
provisions of Spanish penal code: 549. 
Reconstruction acts: 
passage of, by Congress: 17, 234, 363, 
provisions of: 17, 25, 234, 364. 
refusal of Supreme Court to inter! 
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Reconstruction acts—Continued. 
holding of Supreme Court regarding: 18. 
powers of officer in command in Texas under: 33, 235. 
legislative and judicial authority conferred by, upon commanders of military 
districts: 34, 234. 
Recopilacié6n de Indias: 
provisions of, regarding public offices: 200. 
(See High sheriff. ) 
Regular Army: 
increase of: 215. 
Regulation: 
of trade with territory subject to military occupation: 225-228, 
(See Trade; Philippine Islands. ) 
Reid, Whitelaw: 
discussion regarding assumption of general State debts: 187. 
statement regarding Cuban bonds: 187. 
Philippine debt: 187. 
explanation of money payment in case of Philippines: 187. 
Relation of inhabitants of Porto Rico to United States Government: 
determination of: 23. 
(See Porto Rico. ) 
Religion: 
free exercise of, guaranteed Spanish subjects residing in ceded islands: 474. 
Remy, George C.: 
letter to Secretary of Navy regarding Philippine trade: 322-323. 
Repurchase: 
of offices belonging to the Crown of Spain: 205. 
Revenue laws of the United States: 
act to extend, over California: 103, 168, 169. 
extension of, to North Carolina and Rhode Island: 104, 158. 
constitutional provisions regarding raising of: 151. 
bill to raise, to originate in House of Representatives: 151. 
extension of, to Florida: 162, 165. 
Louisiana: 160. 
order of Robert J. Walker regarding application of, in Texas: 165. 
message of President Taylor regarding collection of, in California: 170. 
derived from the islands, not considered United States property: 178, 180, 424. 
(See Customs.) 
Revenues of Cuba: 
funds created by, not the property of the United States: 424. 
are not military contributions: 424. 
Reversion: 
of offices to the Crown: 205. 
Revised Statutes of the United States: 
provisions of, regarding wrecked or abandoned vessels, etc.: 555. 
(See Vessels; Wrecks. ) 
Rhode Island: 
ratification of Federal Constitution by: 77, 104, 158. 
extension of revenue laws to: 104, 158. 
laws relating to treason, etc.: 683, 
Rice: 
export duty on, in the Philippines: 218. 
Rights: 
private, end of civil war as regards: 17. 
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Salvage—Continued. 
claims for, not within jurisdiction of War Department: 415. 
liability of personal property of United States for: 416. 
property of United States not liable for: 416. 
rights of seamen: 416. 
purpose in giving: 416. 
(See American Mail Steamship Company. ) 
Samoan Islands: 
rights of United States in: 59. 
treaty with government of: 60. 
consular courts in: 59. 
Sam Wing: 
report on application of, for order to proceed to Iloilo to engage in business as a 
merchant: 482-484. 
action of Secretary of War: 484. 
Sancti Spfritus, Cuba: 
contract fora market house at, and rights of Primitivo Gutierrez thereunder: 
534-541. 
indebtedness of municipality of, to Primitivo Gutierrez: 534. 
terms of contract to erect market house at: 534. 
refusal of municipal authorities of, to carry out terms of contract: 535. 
claim of Gutierrez for damages: 535. 
sustained by Spanish minister at Washington: 536. 
order suspending contract: 536. 
refusal of authorities of, to assist Gutierrez to derive benefits claimed under con- 
tract: 536. 
right of authorities to refuse to comply with contract: 536. 
reasons for refusal: 536. 
rescission of order of suspension: 537. 
order closing courts of Cuba to suits against municipalities: 537. 
provisions of contract void trom their inception: 539. 
proposal to convey market house to municipality: 540. 
determination of Secretary of War: 541. 
Sandwich Islands. (See Hawaiian Islands. ) 
San Francisco: 
grant to, of right, etc., of United States to beach and water lots by Gen. 8. N. 
Kearney: 28, 359, 390, 492. 
validity of grant of pueblo lands: 383, 384. 
Sanger, Wm. Cary: 
transmits to Secretary of State report on right of Spain to accept renewal of 
allegiance, etc., and agrees with views contained therein: 177. 
action on request of military governor of Cuba for release ot Idulla Saez: 566. 
(See Idulla Saez. ) 
approval of views set forth in report on seizure of Spanish funds at Manila: 
624-625. 
San Juan, The: 
report on claim of Sobrinos de Herrera for damages on account of seizure of, in 
Santiago: 615-619. 
detention of, by blockade: 615. 
seizure by Umited States authorities: 615. 
release of: 616. 
claims which can be adjusted and paid by War Department: 616. 
seizure of, justified as a legitimate exercise of belligerent right: 617. 
remedy open to claimants: 617. 
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Seizure of property. (See Confiscation; Captures. ) 
Senate: 
ratification of treaty by, creates a contract: 38. 
action on commercial convention of 1815 with Great Britain: 39. 
resolution regarding intentions of United States as to inhabitants, etc., of the 
Philippines: 47. 
and President can not incorporate foreign territory into United States: 122, 126. 
confer citizenship: 126. 
debate between Calhoun and Webster on extension of Constitution over newly 
acquired territory: 140 et seq. 
Sentences: 
commutation of, by courts of Cuba imposed upon persons serving the same in 
territory subject to Spanish sovereignty: 507-510. 
Sewers and pavements in Habana: 
opinion of Attorney-General regarding concession to Dady & Co.: 359, 389, 408, 
536. 
Sheriff, high, of Habana. (See High sheriff. ) 
Shipwrecks. (See Wrecks. ) 
Siam: 
consular courts in: 59. 
Slaughterhouse in Habana. (See Buena Vista, Countess of; Duplessis; High 
sheriff. ) 
Slavery: 
Congressional act directed against: 55. 
constitutional provision regarding: 64. 
passage of fugitive slave act: 74. 
power of Congress to legislate regarding: 74. 
prohibited in Northwest territory: 76. 
Sloan, Representative: 
debate in House on Louisiana: 133. 
Smith, Bell & Co.: 
report on order of General Otis requiring, to turn over to American authorities 
money held as property of insurgent forces: 261. 
application for relief to British Government: 261. 
legality of action of United States in seizing funds: 262. 
owes recognition to sovereignty of United States in Philippines: 263. 
Snow v. The United States: 
government of territories of the United States: 62, 107. 
government of organized territories: 89. 
Sobrinos de Herrera. (See Herrera.) 
South American colonies: 
obligations of Spanish Government assumed by: 188. 
South Carolina: 
cession of unoccupied Jand to Federal Government: 123. 
inhabitants of, declared in state of insurrection: 253. 
laws relating to treason, etc.: 685. 
Sovereign: 
must enforce Jaws of his State: 188. 
Sovereign nation. (See Nation. ) 
Sovereign powers: 
existence of, before the formation of nation: 67. 
distribution of: 67. 
Sovereign rights: 
exercise of, regulated by Congressional legislation: 55. 
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Spain—Continued. 
exercise of sovereign rights in Cuba, by, after protocol of August, 1898: 584. 
claim of Ponce board of harbor works against: 484, 485, 
(See Harbor works.) 
suggestion of minister of, as to agreement for disposition of war material, ete., 
left in Cuba and Porto Rico: 566-571. 
relinquishment of public property in Cuba: 574, 585. 
title to public property in Cuba vested in Crown of: 574, 585. 
citizenship— 
law of, regarding: 173. 
provisions of civil code: 174. 
rights guaranteed to citizens of, residing in ceded islands: 474. 
legal standing of, in courts of Cuba: 476. 
jurisdiction of Cuban courts over estates of deceased: 476. 
desertion from military service of, provisions of code of military justice: 565, 564— 
566. 
(See Idulla Saez. ) 
liabilities of— 
United States not responsible for payment of, incurred by: 180. 
incurred in the Philippines, did not pass with sovereignty: $28. 
Manila Railway Company. (See Manila Railway Company. ) 
right of, to control means of distributing telegraph messages received over cables 
in Spanish territory: 288. 
right of, to construct government telegraph lines in Cuba: 289. 
wrecks, provisions of law regarding: 561. 
(See Wrecks. ) 
Spanish-American war: 
ownership, etc., of vessels sank in coustal waters of Cuba by United States naval 
forces: 555-562. 
(See Vessels. ) 
Spanish Commission at Paris (1898): 
contention of, regarding assumption of contract obligations: 185. 
Cuban bonds issued by Spain: 192. 
Spanish Officeholders in Cuba: 
authority of ceased with withdrawal of Spanish sovereignty: 117 et seq. 
right to office not protected by treaty of peace: 206. 
provisions of Recopilaciém de Indias: 200, 
became functus officio upon establishment of military occupation: 201, 
public offices are not property; 203. 
power of disposal of public offices retained by Crown of Spain: 203, 
rights of administration held by purchaser: 203, 
incumbency subject to the Royal will: 203. 
termination of incambeney not an exercise of the right of eminent domain: 204. 
(See High sheriff. ) 
Spooner amendment: 
provisions of: 235, 240. 
report on construction to be given to: 604. 
approval of views contained in, by, Secretary of War: 615. 
(See Philippine Islands. ) 
Squatter sovereignty: 
is discredited ete.; 107. 
States: 
rebellious— 
division of, into military districts by reconstruction acts: 17,364, 
reasons for military government in: 18, 364. 
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Sulu Islands—Continued. 
complaint of owner of the Will o' the Wisp regarding trade restrictions: 302-305, 
treaties respecting trade of former sovereignty ceased with transfer of: 302, 803. 
sovereignty of United States in, not encumbered by personal contracts of Spain 
with inhabitants of: 304. 
complaint of German Ambassador regarding trade restrictions with, report on: 
316-338, 
note of German Ambassador to State Department: 317-318. 
propositions advanced by: 318-319. , 
submitted to War Department for examination, etc.: 319. 
prohibition to trade with: 303, 322. 
suspension of import duties: 324. 
reestablishment of trade with: 325. 
subject to military occupation: 325, 335, 337. 
grant of Spain giving right of trade with, to Great Britain, ete.: 326. 
recognition of Spanish sovereignty over: 326, 327. 
right of military government to regulate trade with: 332. 
opinion of General Otis regarding trade with: 333. 
sovereignty of United States over, complete, and exclusive: 317, 328. 
regulation of trade by military government adopted as war measure: 332. 
Supreme Court: 
opinion respecting continuance of military government in California after declara- 
tion of peace: 16. 
refusal of, to interfere with enforcement of reconstruction acts: 18, 
holding of, regarding reconstruction acts: 18. 
opinion of, regarding effect of action of political branch regarding territory: 47. 


T. 


Taft, Wm. H.: 
appointment as civil governor of the Philippines: 230. 
inauguration of: 231. 
cablegram on high price of lumber in the Philippines: 604. 
Philippine Commission, report on timber in the Philippines: 605, 
(See Philippine Islands. ) 
Tampico, Mexico: 
regulation of trade with, while under military occupation: 45, 225, 303, 325, 
a part of the United States, but not of the Union: 244, 247. 
(See Fleming v. Page. ) 
Taney, Roger B., Chief Justice: 
opinion in Dred Scott case: 82. 
Tariff: 
enforcement of United States in California: 103. 
laws in territory subject to jurisdiction of but beyond United States: 158. 
in Lonisiana: 159 et seq. 
in the Philippines: 217. 
Taxation: 
power of, is a sovereign right of government: 91. 
Taxes: 
power of Congress to impose: 91, 92, 237. 
apportionment of: 92, 
capitation or direct: 92. 
right to impose, on District of Columbia: 91. 
collection of, in Lonisiana: 159. 
internai revenne, first levied: 171. 
direct, provisions of Constitution for: 171, 172. 


to, but | 


legislate for: 50,57, 61. 
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| Territory—Continued, 

right to acquire, incidental to treaty-making power: 4. 

power of Government of United States to acquire, by conquest or treaty: 94, 108, 

acquisition of, confirmed by cession by treaty: 94. 

is not a distinct sovereignty: 108. 

has no independent powers: 108, 

is a political community organized by Congress: 108. 

common lav did not continue in force in, acquired by United States in war with 
Spain: 110. 

common law can not be enforced in, acquired by United States without Con- 
gressional action: 110. 

declarations that Constitution. ete., does not extend ex proprio vigore over newly 
acquired: 140. 

Congress alone competent to extend Constitution over newly acquired: 140. 

debate between Calhoun and Webster on extension of Constitution to newly 
acquired: 140 et seq. 

assent of sovereign necessary to complete cession of: 151. 

participation of House of Representatives in accepting cession of: 151. 

belonging to the United States, rights in relation to government of, must be con- 
ferred or granted by Congress: 169. 

division of, under the sovereignty of the United States: 172. 

ceded, sovereignty of, not burdened with personal contracts, etc. : 206, 

military occupation of, creates obligation to provide for administration of civil 
affairs: 216, 

hostile, authority of President to regulate and control trade with: 219, 

exercise of war powers in: 227. 
subject to military occnpation, regulation of trade with; 225. 
opinion of Brewer, J., regarding: 108. 
(See Acquisition of Territory.) 








duration of military government established by reconstruction acts: 18, 235, 365. 
amendment of constitution of: 18, 235, 365, 
provisions of reconstruction act regarding government of: 18, 235, 365. 
appointment of governor and provisional governor: 19, 23, 235, 365, 
declaration of resumption of practical relations to General Government: 18, 235 
865. 
assembly of constitutional convention: 23, 235, 365, 
powers exercised by officer in command, under reconstruction acts: 33,235, 365. 
incorporation of, as a State: 38. 
Congressional resolution for annexation of: 165. 
order of Robert J. Walker regarding revenue laws: 165, 
extension of all laws over, and admission into Union: 166. 
creation by Congress of collection district embracing: 166, 
message of President Polk with regard to annexation of: 168, 
liability of United States for debts of: 190. 
inhabitants of, declared in a state of insurrection: 253. 
Texas y. White: 
authority to provide for restoration of State governments when subyerted and 
overthrown: 22. 
Thompson ¥. Utah: 
right of trial by jury in Territories; 110, 
Timber in the Philippines: 233, 
provisions of Spooner amendment: 253, 240, 604, 
construction to be given to, report on: 604 et seq. 
purpose of, is to protect proprietary right of United States to forests: 614. 
approval by Secretary of War of views contained in: 615, 
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Trade marks—Continued. 
protection of registered, in Berne prior to occupation of Philippines: 308. 
considered as property in the United States: 309. 
owner of, in Spain, how protected: 310. 
registration necessary in order to have protection: 310. 
Insular Division, War Department, circular regarding: 310. 
interpretation of: 311. 
number of, registered in international registry at Berne: 311. 
mode of registration in Cuba, Porto Rico, and the Philippines: 312. 
Tramways in Porto Rico: 
claim of Vicente and José Usera regarding alleged concession for construction 
of: 531-534. 
what are considered, under Spanish law: 51. 
provisions of Spanish law concerning concessions for: 532. 
Transvaal Concessions Commissions: 
extracts from report of: 530. 
Treason: 
person guilty of, may be summarily executed under martial rule: 15. 
defined in Penal Code of Spain: 548. 
act of Philippine Commission defining sedition, etc.: 655 et seq. 
compared with U.S. Revised Statutes: 658-663, 664, 666, 669. 
laws of Florida: 665. 
Kaneas; 665. 
Maryland: 665, 667. 
New Jersey: 667. 
Tennessee: 663. 
Virginia: 668. 
West Virginia: 665. 
laws relating to, of— 
Alabama: 671. 
Arizona: 671. 
Arkansas: 672. 
California: 672. 
Connecticut: 672. 
Delaware: 672. 
Florida: 673. 
Georgia: 673. 
Illinois: 673. 
Indiana: 674. 
Indian Territory: 674. 
Jowa: 674. 
Kansas: 675. 
Louisiana: 675. 
Maine: 676, 
Maryland: 676. 
Massachusetts: 678. 
Michigan: 678. 
Minnesota: 678. 
Mississippi: 679. 
Montana: 979. 
Nebraska: 679. 
New Hampshire: 679. 
New Jersey: 680. 
New York: 681. 
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Treaty—Continued. 
with Russia, 1867— 
acquisition of Alaska by: 42, 84. 
proclamation of: 170. 
with Spain of peace, 1898— 
rights of military authorities after celebration of, report on: 16 et seq. 
effect of upon character of military government in Porto Rico, Cuba, and 
‘the Philippines: 19 et seq. 
comparison with other treaties: 41. 
purposes of: 45. 
cessions of Porto Rico, Philippines, and Guam: 46. 
meaning of cession as used in: 46. - 
effect of: 47. 
confirmation of, the consummation of a war: 47. 
provisions of relating to Spanish subjects: 118. 
correspondence regarding provisions of: 181. 
intention of article 8: 206. 
provisions as to property and rights destroyed during war: 206. 
of regarding claims for indemnity, etc.: 342. 
regarding property righta in Cuba: 382. 
rights guaranteed Spanish subjects in islands ceded by: 474. 
final character of judgments rendered by courts in Cuba: 486, 488. 
provisions regarding release of political prisoners of war: 563. 
with Spain of 1819— 
ratification of, by Senate: 44. 
provisions of: 162. 
regarding grants of land made by King of Spain: 518. 
purpose and intent of: 518. 
_ regarding rights belonging to the peaceful possedsion of property : 543. 
Trial by jury: 
is not a right but a means of securing a right: 110. 
is an essential part of the common law: 110. 
ig not an essential part of civil law: 110. 
guaranty of, dates back to Magna Charta: 110. 
right to, in suits at common law, applies to Territories: 110. 
in Utah: 110, 111. 
in the District of Columbia: 112. 
right of, is an acquired right: 113. 
acquired by and through the Constitution: 113. 
in Territories— 
Thompson v. Utah: 110. 
Webster v. Reid: 111. 
Reynolds v. United States: 111. 
American Publishing Co. v. Fisher: 111. 
Springville v. Thomas: 112. 
Callan v. Wilson: 112. 
Walker v. Sauvinet: 114. 
Trist, H. R.: 
appointment as collector at New Orleans: 159. 
instructions from Gallating regarding taxes, ete.: 159. 
Troops, encampinent of: 
claims against United States by reason of, in Porto Rico, Cuba, Hawaii, and 
Philippines, report on: 338-350. 
determination of unliquidated damages requires exercise of judicial powers: 
339. 
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United States—Continued. 
how national authority of, exercised in the Philippines: 239. - 
right of, to regulate trade with Philippines, not controlled by Constitutional’ 
limitations: 241-251. : 
powers of Congress regarding territory belonging to: 25, 63, 66, 89, 245. 
sovereignty of, over Philippines, position taken by American Commission regard- 
ing: 247. ei 
treaty-making power of, is without authority to establish relations of Federal 
Government to territory, ctc., acquired by conquest: 243, 251. 
act of Philippine Commission to prevent discrimination against money of: 255. 
banks and banking in, subject to legislative regulations: 258. 
legality of action of, in seizing Philippine-insurgent funds: 262. 
policy of, in the Philippines: 331. 
not responsible for unlawful acts of individual soldiers: 343. 
while exercising rights of belligerent may temporarily seize and occupy private 
property without liability for compensation: 345. ‘ 
right to impress may be waived and liability for compensation created: 346. 
how waiver accomplished: 346. 
citizenship, how acquired: 119. 
civil war. (See American civil war.) 
boundaries do not advance with successful armies, ete.: 41. 
fishery dispute with Great Britain: 329. 
(See Treaty. ) 
United States and Haiti Telegraph Company: 
cable operated by: 282. 
lines of, operated in conjunction with French Cable Company: 282. 
United States v. Arredondo: 
effect of action of political branch regarding territory: 47, 249. 
validity of grants made by previous sovereign in territory acquired by the United 
States: 575. 
United States v. Gratiot: 
acquisition and government of new territory by the United States: 66. 
United States v. Nelson: ; 
power of Congress in legislating for Alaska: 88. 
United States v. The James G. Swan: 
assertion of the sovereignty and jurisdiction of the United States: 56. 
Unoccupied lands: 
transfer of, by States to Federal Government: 123. 
incorporation of, into public domain belonging to Federal Government: 123. 
Usera, Vicente and José: 
report on claim of, relating to concessions for tramway from Ponce to Barrio de 
la Marina: 531-534. 
proceedings had, not sufficient to create completed grant or concession: 531 
et seq. 
(See Tramways.) 
Utah: 
extension of United States Constitution, ete., to: 90, 111. 
right of accused to trial by jury in: 111. 


Vv. 
Valdez, Ramon: 
application for license to utilize water power in Comerio, P. R., report on: 495- 
500. 
issue of revocable license to: 500, 
opinion of Attorney-General: 640. 
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War—Continued. 
declared by Congress, not ‘waged for conquest, etc.: 48. 
authority to engage in, vested in United States Government: 64, 94. 
captures in, vest primarily in the sovereign: 108. 
originating in insurrection, never formally declared: 211. 
a condition, not an act of legislature: 211. 
the state in which a nation prosecutes its rights by force: 211. 
parties belligerent in public, are independent nations: 211. 
civil, defined: 212. 
condition of, illegality of trade with public enemies: 221. 
power of United States Government to permit limited intercourse with enemy 
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not waged by Congress, but by Commander in Chief: 278, 368. 
suspends treaties: 331. . 
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has no authority to settle claims for unliquidated damages: 343, 409. 
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claims which can be adjusted and paid by: 616. 
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fornia, etc.: 96 et seq. 
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‘Western Railway of Habana: 
report on application of, to exercise certain rights: 630-646. 
concession for railway from Habana to Pinar del Rio: 630. 
extension to Guane: 631. 
questions presented by application: 632. 
provisions of concession: 632-633, 641. 
West Virginia: 
laws relating to treason, etc.: 688. 
‘Wharton's International Digest: 
quoted: 59. 
cited: 343, 344. 
‘Wheaton on International Law: 
cited: 51. 
Whedon, Lieut. Burt D.: ; 
revort of assault by insurgents: 213. 
Williams vy. Suffolk Insurance Co.: 
determination of national boundaries: 249. 
Will-o’-the-Wisp: 
complaint of owner of, regarding trade restrictions with Sulu Islands, etc., report 
on: 302-305. 
Wing, Sam. (See Sam Wing.) 
Wisconsin: 
laws relating to treason, etc.: 688. 

















